Verfassung und
Verwaltungsorganisation
der Stidte

*

Siebenter Band: England - Frankreich - Nordamerika

Duncker & Humblot reprints




DOl https://doi.org/10.3790/978-3-428-57377-6 | Generated on 2025-08-27 16:54:24
OPEN ACCESS | Licensed under CC BY 4.0 | https://creativecommons.org/about/cclicenses/



Sdyriften

bes

Vereinsg fiir Socialpolitih,

123. Wand.

Bexfalflung und Perwaltungsorganifation
der Stadte.

Siebenter Banbd.

England. — Jirankreid). — Woroamerika.

Leipsi,
Berlag von Dunder & HYumblot.
1908.



Perfallung

und

Pevivaltungsorganifation
oer Hidnte,

Siebenter Fand.
Cugland, — Frankreid). — Wordamerika.

INit Beitrdgen von

X W, Bielt, B. Berthélemy, Frank T. Goodnow,
Prelos ¥, Wilcox.

Jm Auftrag des BVereinsd fiir Socialpolitif
berausgegeber.

Leipsig,
Verlag von Dunder & Humblot.
1908.



Alle Redite vorbehalten.

Piereride Hofbuddbruderet Stephan Geibel & Co. in Altenburg.



Juhaltsverseidnis.

L
England.

Seite
Municipalities in England. From F. W. Hirst . . . . . . . ... .. 1
Introduction on English local government generally . . . . . . . . 3
Municipal Government in England. . . . . . . . . ... ... .. 12
The Town Clerk . . . . . . . . . . . . ... .. . .. 19
The Committee System . . . . . . . . . .. ... ... ..... 22
Bye Laws and Standing Orders . . . . . . . .. ... ...... 26
The Course of Business. . . . . . . . . . .. ... ....... 29
The Control of Municipal Finance. . . . . . . . . .. .. .. .. 31
Municipal Finance . . . . . . . . .. ... ... 39
Government contributions to the Relief of Rates . . . . . . . . .. 4
London. From F. W. Hirst. . . . . . . .. . ... ... ... .. 47
Preface. . . . . . . . ... oo 49

Part 1. Historical.
I. Roman London . . . . . . . . ... .. ......... 49
II. Saxon London . . . . . . . . . . .. .. ... ... ... 52
III. Norman London and the London charters . . . . . . . .. 55
1V. Plantagenet London 1154—1485 A. D. . . . . . . . . . .. 57
Tudor and Stuart London 1485—1688 . . . . . . . . . . . . . .. 64
The Existing City of London and its Corporation . . . . . . . .. 69

Area population and wards 70. Constitution of City Corporation 71. City
Police 74. City Estates 74. Markets 75. Public Health 75. Parks and Pleasure
Grounds 75. Education Museums etc. 75.

The London Police . . . . . . . .. .. .. ... ... ..... 71
Public Health in London . . . . . . . . . . .. .. ... .... 86
The City Streets . . . . . . . . . . . . ... L. 88
The City and the Thames. . . . . . . . . . .. .. ... .... 88
The Reform of Metropolitan Government . . . . . . . . . .. .. 90
The Metropolitan Boroughs . . . . . . . . .. . ... ... ... 98
The London County Counecil . . . . . . . . . . . ... ... .. 101
Voting . . . . . . . .o e e e 108

The London County Council's Committees and their Procedure. . . 109



VI QSnhaltsverseidhnis.

Seite

London County Council Finances. Total Receipts and Expenditure on
Accounts affecting the County Rate 19056 . . . . . . . . . .. 123
Some Books and Authorities on London Government. . . . . . . . 124
The City of Leeds. From F. W. Hirst. . . . . . . .. .. ... ... 127
Its Municipal History and Modern Organization . . . . . . . . .. 129
The Present Borough and its Organization. . . . . . . . . . . .. 145

II.
Sranfreid.

Les institutions municipales de la France.
Leur évolution au cours du XIXe® siécle.
Par H. Berthélemy,
Professeur a 1'Université de Paris.
Introduction. Considérations générales sur la Décentralisation en France 153
Notions historiques. Traits essentiels de I'ancien régime municipale 156

Le régime municipal aprés la Révolution francaise. . . . . . . . . 158
Les principes modernes du droit municipal. . . . . . . . . . . .. 161
Le régime exceptionnel de la Ville de Paris . . . . . . . . ... 163
Chapitre I. Le Personnel Municipal . . . . . . . . . . . . . .. ... 165
L’administration délibérante. — Application du régime électif . . . 165
Observations sur le caractére politique des assemblées délibérantes . 170
Les municipalités (administration active) . . . . . e 172
Les auxiliaires rétribués des services municipaux. . . . . . . . . . 174
Les établissements publics municipaux. . . . . . . . . .. . .17
Les services publics concédés . . . . . . . .. . ..., 176
Les Chambres de commerce . . . . . . . . . . . . .. ... ... 178
Chapitre II. Les Fonctions Municipales. . . . . . . C e 180
Historique de la loi, de I’an VIII au régime actuel e 180
Le régime actuel. — Attributions de police . . . . . . . . .. .. 182
Mesures relatives & la sécurité publique . . . . ., . . . . .. . .. 185
Mesures relatives 4 la commodité de la voirie . . . . . . . . . .. 186
Mesures relatives a 'hygiéne publique. . . . . . . . . . . . . .. 187
Attributions Administratives . . . . . .. ... ... .. 189
Administration du domaine privé . . . . . . . .. .00 189
Les communaux . . . . . . . .. 00w e e e e 190
Entretien et affectation des batiments communaux . . . . . . . . . 192
Aménagement et entretien des voies publiques. . . . . . . . . . . 193
Services publics communaux. . . . . . . . ... ... L. . 193
Enseignement public . . . . . . . . ... 000000 194
Rapports des communes et des églises. . . . . . . . . ... ... 197
Services communaux d’assistance . . . . . . . . . ... ... .. 200
Services de défense contre l'incendie . . . . . . . . . ... ... 203
Halles marchés. — Abattoirs . . . . . . . . . . . .. ... ... 203

Services industriels-Eau-Eclairage-Transports. . . . . . . . . . . . 204



Jnbaltdverzeidnis.

Administration financiére . . . . . . . . ... ...
Centimes additionnels . . . . . e e e e e
Octrois . . . . . . . . . . .. Lo
Ressources extraordinaires. — Emprunts . . . . . . . . . . . . ..
Chapitre 11I. Des pouvoirs municipauzx et de la tutelle administrative . .
Définition de la ,tutelle administrative* . . . . . . . . . . . ...
Les recours juridictionnels, distincts de la tutelle administrative . .
La tutelle administrative jusqu'a la loi de 1884 . . . . . . . . ..
L’exercice de la tutelle administrative dans le droit actuel . . . . .
Mesures & 1'égard des personnes . . . . . . . . .. ... ... ..
Mesures 4 'égard des corps . . . . . . . . . . ... ... ...
Mesures & I'égard des actes. . . . . . . . . .. ... ... L.
Régles spéciales 4 la Ville de Paris. . . . . . . . . .. ... ..
Conclusion . . . . . . . . . . Lo e e

111
Novrd=Amerifa.

The Position and Powers of Cities inthe United States.

From Frank J. Goodnow.

Chapter 1. The Position of the City in the United States . . . . .
Chapter II. Recent Changes in the Relation of the City in the United

States to the State Government . . . . . . . . . . ..
Chapter 1II. The Political Party and the City . . . . . . . . . ..
Chapter IV. The Organization of the City in the United States. . .
Chapter V. The Functions of Cities in the United States. . . . . .

The Government of Great American Cities.

By Delos F. Wilcox Ph.-D.
Detroit, Michigan U. S. A.

I Introductory Statement. . . . . . . . . ... .. .. ..
Constitutional Limitations. . . . . . . . . .. ... ... ..
Control Exercised by State authorities. . . . . . . . . . ..
National Municipal League Program. . . . . . . . . . . . ..
Proposed Constitutional Provisions . . . . . . . ... . ...
Proposed General Municipal Corporations Law. . . . . . .
Great Cities Chosen for Description . . . . . . . . . . . . ..
Certain Smaller American Cities which are Conducting important

Municipal Experiments . . . . . . .. . .. ... ...

II. Washington . . . . . . . ... . ... ... ... ...
L New York . . . . oo v oo

*13
*17
*25
*31

*51

*53
*55
*58
*61
*62
*65
*70

*71
*76
*96
*97



VIII Jnbaltdverzeidnis.

Legislative Control over New York City. . . . . . . . ...

The Charter of Greater New York .
The City Council . . . . . . . ...
The Granting of Franchises. . . . .
The Executive Departments. . . . .
The Mayor's Duties. . . . . . . . .
Department of Finance . . . . . . .
Board of Estimate and Apportionment
Law Department . . . . . ... ..
Police Department . . . . . . . ..

Department of Water Supply, Gas and Electricity . . . . . . .

Department of Street Cleaning . . .
Department of Bridges . . . . . . .
Department of Parks . . . . . . . .
Department of Public Charities . . .
Department of Correction. . . . . .
Fire Department . . . . . ... ..
Department of Docks and Ferries . .
Department of Taxes and Assessments
Department of Education . . . . . .
Department of Health. . . . . . . .
Tenement House Department . . . .
The Courts. . . . . . . . .. ...
Wealth and Financial Transactions of
IV. Chicago. . . . . . .. ... ...
The First City Charter — 1837 . . .
The Second City Charter — 1851 . .
The Third City Charter — 1863. . .

New York City . . . . .

Chicago Under Cities and Villages Act of 1872 . . . . . . . .

Provisions of the Constitution and Laws of Illinois affecting Chicago

Present Organization of Chicago City Government. . . . . . .

Chicago’s Great Municipal Problems .
V. Philadelphia . . . . . . ... ..
The Gas Works., . . . . . . . . ..
Street Railway Franchises. . . . . .
The Water Works . . . . . . . ..
Public Health and Charities. . . . .
The Public Schools . . . . . . . ..
Constitutional Status of the City . .
The Philadeiphia Charter . . . . . .
VI Saint Louis. . . . . . . ... ..

Constitutional Provisions Affecting Cities in Missouri. . . . . .
Organization and Powers of the City Government . . . . . . .

The Finances of the City . . . . . .
VILI. Boston . . . . . . .. ... ...
Organization of the City Government

Eeite
*100
*102
*105
*110
*112
*112
*113
*115
*1¥7
*118
*119
*120
*121
*121

. *122

*123
*123
*125
*126
*128
*130
*132
*135
*135
*142
*143
*145
*149
*150
*153
*156
*168
*178
*182
*186
*190
*191
*194
*196
*197
*208
*211
*213
*219
*222
*231



QJnhaltdverseidhnis. : IX

Geite

The Legislative Department of the City Government . . . . . *238
Finances of the City . . . . . . . . . . . ... ... .... *239

VIIL Baltimore. . . . . . . . . . . . .. ... e *243
Organization of the City Government . . . . . . . . . . ... *245

The Finances of the City. . . . . . . . . ... ... .... *255

IX. Cleveland. . . . . . . . . .. ... . ... ..., *258
The City’s Finances . . . . . . . . . . .. ... ... ... *267

X. San Franecisco . . . . . . . . . . ... ... *270
XI. New Orleans . . . . . . .. . ... ... ... .. *285

XII. General Remarks and Comparative Financial Tables *294



Beridtigungen.

Corrections to he made in the forms of Prof. Goodnow’s article on
“The Position and Powers of Cities in the United States’.

Page 4, line 16; should read “population of about one hundred
thousand”, not “population of about fifty thousand inhabitants”.

Page 5, line 22; the 8rd word should be “associations”, not
‘“‘agsotiations’.

Page 8, line 80; the 7th word should be “to”, not “tho”.

Page 9, line 17; the fifth word should be “forty-six”, not
“forty-five‘.

Page 10, line 7; after the word ‘‘discharging” the word “func-
tions’ should be inserted.

Page 10, line 82; the 3rd word should be “result’”, not “‘rsult”.

Page 12, line 13; the last word should be ‘“legislature”, not
“ligislature”,

Page 13, line 1 of Chapter 2; the 5th word should be ,that”,
not ‘“their”.

Page 14, line at end of 1+t paragraph; the second word should
be ‘latter’s”, not “latters’.

Page 16, line 6; the word ‘“‘and” should be omitted after the
word “Washington”.

Page 16, line 28—29 ; the word “constitutional” should be divided
‘‘constitution-al”, not ‘“‘constitutio-nal”.

Page 18, line 1; the 15t word should be “interest”, not “niterest”.

Page 18, line 3; the 1st word should be “to”, not ‘“in”,

Page 18, line 290—30; the word “Republicans” should be divided
“Repub-licans”, not “Repu-blicans”.

Page 19, line 11; the 1st word should be “to”, not “io”.

Page 19, line 15; the figure at the end of the line should be
“17. not “8”.



Beridhtigungen. XI

Page 19, line 16; the figure at the end of the line should be
u.z”‘ not u4”_

Page 20, line 2; the 4th word from the end should be “statute”,
not ‘“‘state’’.

Page 21, line 6 from the bottom; after the word “making”,
insert the word “two’.

Page 23, line 19; the 1st word should be “‘proper”, not “droper”.

Page 24, line 8; the 15t 3 words should read “not been adopted”,
instead of “been adopted not’.

Page 25, line 7 and 8; the word divided between these lines
should be ‘“‘certainty”, not ‘‘certanity”.

Page 26, line 18; after the word “regarded”, should be the
word “as”, not “a’.

Page 26, line 22; the 1st 3 words of the new sentence should
read “Therefore, and again’, not “Therefore and again,”.

Page 30, line 18; the 15t word should be “what”, not “whit”.

Page 30, line 23; the last word should be “with”, not “whith”.

Page 82, line 6; the 1st word should be “if”, not “it”.

Page 33, line 5; a comma should be inserted after “not”, so
that the last 4 words will read ‘“do not, it must”.

Page 35, line 6; the word in the middle of the line should be
“monthly”, not “montly”.

Page 36, last line; strike out the word “on”, after the word ‘“‘catch”.

Page 38, line 14; after the word ‘right”, insert the word “to”,
so that it will read “right to sell”.

Page 39, line 2 from bottom; the 15t word should be “is”, not ‘“‘are’,

Page 43, line 18; the word after “who’ should be “would”, not
“‘whould”,

Page 45, line 17; the last words of the sentence should be
“naturally varies a good deal”, not ‘‘varies naturally a good deal”.

Page 45, line 20; insert the word ‘‘the” before the word ‘“‘rural”.

Corrections to he made in the forms of Mr. Wilcox's article on
“The Government of Great American Cities™.

On the title page; “Detroit, Michigan U. S. A.” should be
changed to “New York City”.

Page 57, line 23; instead of “per cent”, the word should be
““percentage’’.



XII Beridytigungen.

- Page 59, line 4; the 1st word should be ‘‘centrally”, not
“enterally”.

Page 63, last line of paragraph 13; the 10th word should be
“years’, not ‘‘yeares’’.

Page 68, line 2 from bottom ; the 21d word should be ‘“speaking”,
not “speeking”,

Page 69; the dash (—) at the end of the 2nd line should be
taken away and placed at the end of the 1st line, after the word
“eities’.

Page 78, line 6; the 4th and 5th words should be ‘“doubtful
whether”’, not “doubtful wheter”.

Page 84, line 15; following the words ‘“water mains” should be
‘“a special tax’’, not ‘‘opecial tax’.

Page 85, line 4 from the bottom; the last words should be
“buildings, grounds”, not “buildings grounds’.

Page 87, line 17; the last word should be “laborer,”, not
“laborer.”. '

Page 89, line 16; instead of the words “the latest report”, put
“this report”.

Page 91, line 8; the 4th and 5th words should be “that steps”,
not ‘“thats teps’.

Page 100, line 1 of second paragraph; the 6th and 7th words
should be ‘legislative control”, not ‘“legisl ativecontrol.

Page 101, line 7; after the word “state” insert the word “of’.

Page 101, line 11; the last 4 words should be “tunnel, gas and
electric”’, not ‘“tunnel gas and electric”.

Page 101, line 3 from bottom; insert ‘“and” before the words
“has authority”.

Page 104, line 19; instead of “‘three larger boroughs”, put “three
more populous boroughs”.

Page 105, line 1; at the end of the line should be “in the less
populous’, not “in the small”.

Page 107, line 11 and 12; the word “unanimous’” should be
divided ‘“unan-imous’’, not ‘“un-animous’.

Page 107, line 12 and 13; strike out the words ‘“the granting
of a franchise’.

Page 111, line 4 of last paragraph; the words should read ‘for
navigation and the commerce”, not “for the navigation and commerce.

Page 112, line 13; strike out the 1st word, ‘“as”.



Beridtigungen. XIIT

Page 122, line 2; the 3rd word should be “conformation’’, not
“confirmation”. '

Page 121, line 4 of 2nd paragraph; after the word ‘“control”,
insert the word ‘‘of”.

Page 126, line 7; the line should begin “including the speed
of the boats”, not ‘“‘including the of the speed boats”.

Page 126, line 28; the 3 rd word from the end should be “apart”,
not ‘“‘appart”.

Page 127, line 22; the 6th word should be “‘taxpayer’s”, not
‘“‘taxpayers’’.

Page 129, line 21—22; the word “elementary’ should be divided
“element-ary”’, not ‘‘elemen-tary’.

Page 180, line 29; the 4th word should be ‘separate”, not
“‘seperate’.

Page 130, line 30; the 4 th word should be “Mayor”, not “Mayer”.

Page 183, line 8; the 3rd word should be “Department”, not
“Commission”.

Page 134, line 7; the line should begin “ployees’ work”, not
“ployees. work”.

Page 135, headline; the words should be “Great American
Cities”, not “Grea Americant Cities”.

Page 185, line 2 from bottom; in place of the words “street
franchise utilities”, put "street railway, gas and electric franchises’,.

Page 136, line 11; the line should begin “taxation — churches”,
not “taxation, churches’.

Page 136, line 22; the last words of the line should be ‘“shrunk
to a little more”, not “shrunk into a little more”.

Page 188, line 3 from the end of middle paragraph; the last
words should be “are wells”, not “all wells”.

Page 140, line 17; the next to the last word should be “of”,
not ‘“‘oft”.

Page 142, Chicago, line 5; the 2nd word should be ‘“general”,
not ‘“‘genersl”,

Page 144, line 17; the 4th word should be ‘“throughout”, not
“troughout”.

Page 144, line 20; at the end of the line should be *“$ 1.007,
not “1,00".

Page 146, the headline should be “Delos F. Wilcox”, not
,,Delos J. Wilcox".



XIV Beridtigungen.

Page 146, line 20; the 4th and 5th words should be “however,
although”, not “however although”.

Page 154, line 2; the 5th word should be ‘‘authorize”, not
“authorized”.

Page 154, line 26; the 7th and 8th words should be ‘‘parks,
which”, not ‘“parks which”,

Page 154, line 30; the 3rd word should be “were”, not ‘“ware”.

Page 155, line 12; the 3rd word should be “to”, not “for”.

Page 158, the headline should be “Delos F. Wilcox”, not “Delos
J. Wilcox™.

Page 158, line 18; the 1st word should be “them”, not “hem”.

Page 158, line 82; the 5th word should be “to”, not “te”.

Page 163, line 4 from the bottom; words should be “subject
to the approval”’, not ,,subject, to the approval”.

Page 164, line 29; the 8th word should be ‘“reduced”, not
“rcduced’.

Page 166, line 4 from bottom; the 8rd word from the end should
be “employed’”, not ‘‘emyloyed’.

Page 169, line 19; the 6th word should be ‘‘estimated”, not
“extimated’.

Page 170, line 1; the 8th word should be ‘“‘under”, not ‘“udner”.

Page 170, line 4 from bottom; the last word should be
“ineffectual”, not “inneffectual’.

Page 174, line 5 from bottom; the 10 th word should be “‘based”,
not ‘“pased’.

Page 178, line 9 from bottom; the sentence should begin “A
citizens’”’, not “A citizens”.

Page 181, line 8 from bottom; the line should end “removed,”,
not “removed”,

Page 188, line 11; the 8th word should be ‘rights”, not “rigths".

Page 183, line 13, it should be “§ 1.00”, not “$§ 1,00".

Page 183, line 14; the next to the last word should be
“thereafter’’, not “there after’.

Page 188, line 9 from bottom; words should be “pearls betore”,
not ‘“‘pearls be fore”.

Page 188, line 25; the figures should be “§ 80,000,000”, not
“$ 30,0000,000". .

Page 189, line 5; the 1st word should be ‘“successful”, not
“succesful”’,



Beridhtigungen. XV

Page 196, line 24; the 9 th word should be “forms”, not “foums”.

Page 197, line 9 from bottom; the 8th word should be “reform”,
not “referm’’.

Page 200, line 15 from bottom; the 4th word should be “real”,
not. ‘“raal”.

Page 202, line 10; the 7th word should be “of”, not “for”.

Page 203, line 11 from bottom; the 1st word should be “Two”
not “The”. And the 5th word should be “together”, not “altogether”.

Page 204, line 6 from bottom; the line should end “Sheriff,”,
not “Sheriff.

Page 206, line 13; the 3 rd word should be “public”, not “puhlic’.

Page 206, line 25; the 11th word should be “Citizens’”, not
“Citizens”.

Page 207, line 10; the 4th word should be ‘‘committee”, not
“committed”,

Page 206, line 28; the 8rd word should be ‘‘Christian”, not
“christian”.

Page 214, line 15; the 8th word should be ‘“maintenance”, not
“maintainance’’.

Page 216, line 3 from bottom; the last word should be “all”,
not “al”,

Page 219, line 2 from bottom; the 5th word should be
“nevertheless’, not “nevevertheless’.

Page 220, line 17; the figures should be “§ 0.55", not “‘§ 55".

Page 280, line 11 from bottom; the 3rd word should be
‘“‘development’’, not ‘‘developement’.

Page 232, line 15; the 1st word should be “schools”, not
“schoools™.

Page 232, line 23; the 21nd word should be “Quincy”, not
“Luincy”.

Page 233, line 12; the 1st word should be *“Consumptives’”,
not “Consumptives,”.

Page 233, line 3 from bottom ; the 1st word should be “Sanitary”,
not “Sanitery”. '

Page 234, line 8; the 1st word should be “Soldiers’'”, not
“Soldiers,".

Page 236, line 1; the 4th word should be ‘convenience”, not
‘“convinience.

Page 236, line 7; the last word should be “a”, not “an”.



XVI Beridtigungen.

Page 286, line 12 from bottom; the 15t word should be “‘paying”,
not payming’’.

Page 236, line 11 from bottom ; the 3 rd word should be “subway”,
not ‘‘subways”.

Page 236, line 10 from bottom; the 2nd word should be
“maintenance”, not ‘‘maintence’.

Page 243, line 4 (Baltimore); the 2nd word should be *‘square”,
not ‘“‘equare’’.

Page 244, line 5; the last word should be ‘uselessly”, not
“uselessy”’.

Page 244, line 12; strike out the last word, ‘“people”.

Page 247, line 9; the 1st word should be ‘neighboring”, not
“neighbouring’.

Page 248, line 11 from bottom; the 2nd word should be ‘“de-
partments”, not ‘‘departmeuts’.

Page 249, line 9; the 4th word should be “of’’, not “for”.

Page 254, line 2—3; the word “established” should be divided
“estab-lished”, not ‘‘esta-blished”.

Pages 254, line 6; the 7th word should be ‘“Manufacturers’”,
not ‘“‘Manufacturers,”.

Page 256, line 10 from bottom; the 8th word should be “aside”,
not ‘“‘asside”.

Page 259, line 7; the 8th word should be “be” not “de”.

Page 259, line 9 from the bottom; strike out the 6th word,
“has”, after “Johnson’.

Page 267, line 2 of paragraph on “City’s Finances’; the tigures
should be “$§ 27,785,903, not *27,785,903".

Page 274, line 2 from bottom; 7 th word should be ““California”,
not “Colifornia”,

Page 277, line 13 from bottom; the 7th word should be
“measure’’, not ‘“amendment”’,

Page 279, line 8; the 8th word should be ‘“contain”, not
‘“contsin”.

Page 282, last word of 1=t paragraph; should be ‘‘inevitable”,
not ‘‘inevitible”. .

Page 283, line 5; the 5th word should be “administrator”, not
“administratur”.

Page 283, line 18; the 21nd word should be ‘Public”, not
“Pnblic”.



Beridtigungen. XVII

Page 283, line 14 ; the 4 th word should be “public”, not “puplic”.

Page 285, (New Orleans) line 10; the 2nd word should be
“valleys”, not ‘“‘vallags”. '

Page 287, line 6; the 8th word should be “brought”, not “hrought’.

Page 287, line 8; the 9th word should be ‘“speaking”, not
‘‘speeking™. ' :

Pages 287, line 9 from bottom; figures should be “1893", not
“1896".

Page 288, line 5; the 6th word should be “city”, not “City”.

Uncorrected pages 289—299.
Page 290, line 24; the 1st word should be ‘“committee”, not
“cemmittee’.
Page 291, line 1; the 21nd word should be “remaining”, not
“remaning”, the 11th word should be “and”, not “end”.
Page 291, line 18; the 10th word should be ‘‘sewage’, not

“gsewerage’’,

Page 291, line 9 from bottom; the 9 th word should be “Board*,
not “Bord”.

Page 292, line 11 from bottom; should begin ‘nine-tenths per
cent, or § 2.90”, not ‘“‘mine-tenths per cent, or § 2,90.

Page 293, line 4; the 3rd word from the end should be “unpaid”,
not “un-paid”. ‘ ’ _

Page 293, line 9; the 4th word should be ‘financial”’, not
“‘financials’.

Page 294, line 2; should begin “in the”, not ‘“insthe”.

Page 294, line 10 from bottom ; the last word should be *‘though”,
not “tough”.

Page 294, line 8 from bottom; the 8rd word should be ‘“up-
to-date”, not ‘‘upto-date”.

Page 194, line 2 from bottom; the last word should be “States”,
not “Stated”.

Sdriften 123. II
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Introduction on English local government generally.

The history of local administration in England previous to the
great Reform Bill of 1835 is tortuous and in some respects obscure,
though through all its deviations and incongruities threads of conti-
nuity may be traced from Anglo Saxon if not from Roman times.
The idea of local self-governing communities urban or rural was
never wholly lost, being preserved in towns by charters and guilds,
in the country districts by the parochial institutions fostered by the
Roman Church. Under the centralising rule of the Norman Kings
local institutions and local jurisdictions were enfeebled by the
appointment of royal officers and judges, and the establishment of
Justices of the Peace in the 14th century by Edward the Third
placed the administration of the laws and the ultimate control of
all rural life in the hands of landed proprietors who, though local
residents, were nominated by the King. From a social point of
view the institution of Justices of the Peace is perhaps the most
important event in the history of the English nation. The towns
however were considered as distinct communities more or less free
according to circumstances from the jurisdiction of the County Jus-
tices, and in the fifteenth century nearly all the towns of England
were held to possess (by grant or by implication) charters of in-
corporation conferring various customary privileges and rights of
self government. From this time until the termination of the Stuart
dynasty by the Revolution of 1688 the history of English local
government so far as it can be disentangled from the particular
circumstances of particular localities is part of the great struggle
between parliament and the King, or between the law and the Crown.
Already in the 14th century parliament had begun to receive
petitions from boroughs and shires against administrative and judicial

. 1*
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grievances, and these petitions gradually took the modern form of
public and private (or local) bills which become public and private
(or local) Acts after they have passed both Houses of Parliament
and received the King's assent. This activity of the House of
Commons, though it certainly developed a new form of central control
over local administration, was also highly favourable to local autonomy.
But under the strong rule of the Tudors the progress of parliamentary
authority was checked. The House of Commons lost much of its
independent bearing, and allowed the sovereign to develop a new
administrative power which soon threatened to sap the independence
of the judges, to upset the rule of law, and to put an end to parlia-
mentary control over public taxes, expenditure and administration.
The privy council was reorganised, administrative orders and regu-
lations unauthorised by statute were issued to justices of the peace.
A judical committee called the Star Chamber was formed for the
purpose of hearing cases of administrative law, and it seemed quite
possible that the whole stream of English life and government might
be turned into a continental channel. Fortunately (as we think)
the Stuart Kings were unsuccessful in their attempts to carry on
the Tudor system. Though the defeat of Charles in the Civil War
was not quite final, the expulsion of James put an end (for a time)
to the struggle between King and Parliament, established the control
of the House of Commons over public expenditure, and fortified the
rule of law by the impregnable rampart of an absolutely independent
judiciary. The curious thing is that for nearly a century and a
half no reforms were introduced into the system of local government.
So far as legislation was concerned the edifice of local government
in England continued to rest until 1834 upon two statutes — the
Act of Edward the Third providing for Justices of the Peace & the
Act of Elizabeth providing for a poor rate. The first conferred an
almost absolute dictatorship of rural life upon the landlord class,
who were at once administrators & judges. The second supplied
the machinery for defraying the expenses of the poor laws by means
of a poor rate. The Act of Elizabeth still remains on the Statute
books, and is the basis of the English law of rates, by means of
which most of the revenue required in town and country for local
purposes is raised to this day. The necessity for a landed quali-
fication for the office of a County Justice was only repealed last
year, and the administration of rural government was only withdrawn
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from Quarter Sessions in 1888. It will be interesting to see whether
the new attack (by land taxers) upon the principles of a rating system
established in the reign of Elizabeth will prove successful. If so it
will probably take the form of a proposal to rate land and houses
separately and to throw the land rate upon the owner of the land
while the house rate continues to be paid by the occupier of
the house.

No doubt the long era of legislative indifference to the needs
of localities lasting from 1688 to 1834 is to be explained by the
continued predominance of the territorial oligarchy in parliament,
and this again was mainly due to the permanent results of the Tudor
and Stuart policy, deliberately adopted, of perpetuating and extending
the system of rotten boroughs. Political and municipal corruption
went hand in hand. It was the policy of the Crown to put ,a
select body“ as it was called in control of a town with the double
object of stifling local autonomy and of restricting the franchise to
the so called ,freemen“, who alone was allowed to vote. It was
impossible for an unreformed parliament to reform local government.
Consequently with the enormous growth of manufactures and trade
from 1750 onwards new towns and suburbs grew up whose only
government was the antiquated rule of the lords of the manor or
the primitive organisation of parish vestries.

At last in 1832 the Reform Bill was carried, and the Govern-
ment of England passed into the hands of the middle classes under
the fairly capable and sympathetic leadership of a Whig Aristocracy.
The first tasks of the new parliament were the reform of the poor
laws and the reform of municipal corporations. The first was
successfully carried in 1884, the second in 1835. The Poor Law
Amendment of 1834 and the Municipal Corporations Act of 1835
have stood the test of time and criticism, and though the former
has already received substantial modifications and may require to
be completely recast in the near future no one doubts that it
represented a great advance of statemanship. It was the first large
and successful application to the most difficult of social problems of a
system combining a popular elected local body with a central authority
composed of permanent officials controlled by parliament. The
reform of Municipal Corporations has proved satisfactory in all its
main features and the Municipal Code of 1882 only differs in com-
paratively trifling details from the original measure. Since 1834—b5



6 F. W. Hirst.

the volume of local government law has swollen enormously. For
the next forty years parliament was largely occupied with sanitary
reform, with the improvement of highways and with half-hearted
attempts to give London a decent administration. At first the
ad hoc principle adopted for the poor law was freely applied to
other branches of local government. Highway Boards and Health
Boards and School Boards were established. But in course of time
the inconvenience of multiplying local authorities was made obvious.
The complexity of areas became intolerable. And eventually the
rural and urban sanitary authorities, to whom the sanitation of non-
municipal areas was entrusted by the great Public Health Act of
1875, were transformed into urban and rural district councils by
what is popularly known as the Parish Councils Act of 1894. Six
years previously the administrative duties exercised by the County
Justices had been transferred to popularly elected County Councils
and eight years later the functions of School Boards were handed
over to County Councils and Urban Authorities. By the two Acts
of 1888 and 1894 a great simplification was effected both in local
areas and local authorities. The Local Government map of England
now takes account of parishes, rural and urban districts, counties,
municipal boroughs, and poor law unions. And with the exception
of poor law unions, which were formed without reference to other
Jjurisdictions, these areas no longer overlap.

Thanks to the legislation of 1894 the poor law guardians of
rural unions are identical with the district councillors, and doubtless
when the next revision of the poor laws is undertaken the ad-
ministration of poor relief in towns will be transferred to the municipal
authority, unless indeed this most ancient of local burdens should
be recognised as a purely national obligation.

But a bird’s view of the English system of local government
would be incomplete if the central authorities were left out of the
picture. We have noticed how in Tudor and Stuart times a serious
attempt was made by the Crown to establish a central control and
direction of local affairs free from parliament and the courts of law.
Administrative orders were issued from time to time by the
Privy Council to Justices of the Peace, and the Star Chamber was
elected as a court of administrative law. But this system was
broken down by the Civil War, and when Cromwell’s military dic-
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tatorship came to an end all attempts to guide and systematise local
government were abandoned. Apart from the appointment of Jus-
tices of the Peace, the only form of central control which existed
in the eighteenth century was Private Bill Legislation. An enormous
number of private or local Acts were passed authorising the en-
closure of public lands or schemes of drainage and other public
works, and setting up a bewildering series of Commissioners appointed
or elected in every imaginable way. At the beginning of the nine-
teenth century administrative chaos and confusion reigned alike in
town and country. The poor laws had broken down, the police
forces were generally incompetent and inadequate, the old boroughs
were mismanaged by corrupt corporations, and the newly grown
towns had no coherence at all, the functions of local administration
being parcelled out among Parish vestries, paving boards, lighting
boards drainage commissioners and so on. The only uniformity
that existed was of a negative or potential kind depending upon
the known right of every citizen to question the acts of any public
body or magistrate before an independent court of law. The col-
lapse of this system (or rather chaos) was caused by the double
stress of the French War and of the industrial revolution. The
one broke down the administration of the poor laws by the over-
whelming mass of pauperism which it produced, and the other
caused such a growth of urban populations in places where no
suitable apparatus of government existed that large and sweeping
reforms became inevitable.

These reforms began with Sir Robert Peel’'s Metropolitan
Police Act of 1829, by which a new London police force was con-
stituted and placed under, the Home Secretary, so that the Home
Office became an important organ of Local Government. The con-
trol of the police of the Metropolis is however a quite exceptional
matter, being regarded as a national rather than a local concern;
otherwise it would never have been handed over to the direct
management of a Government department even though that depart-
ment is under a Minister responsible to Parliament. The exceptional
character of the case is proved by the fact that no attempt was
made to extend the principle. Outside London the police forces
are managed and controlled by borough and county councils, and
are only inspected by the Home Office whose certificate of efficiency
has been made necessary to the earning of a Treasury Grant. Three
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years after the London Police Act came the great Reform Bill.
For more than thirty years Bentham and his disciples had been
theorising on the improvements of law and government. And now
at last their theories became projects and began to ripen into legis-
lation. The Benthamic scheme of local government consisted ot
local ,ad hoc“ bodies elected on a democratic suffrage, their size
and area being determined solely by administrative convenience
without reference to historical considerations. Over them all there
would be a central department to guide inspect and inform. These
ideas were largely adopted by Parliament in the Poor Law Amend-
ment Act of 1834. TUnder this statute Poor Law Unions were for-
med, and an ,ad hoc“ Board, called Poor Law Guardians, was
elected to administer the poor laws in each Union. A central Board
of Poor Law Commissioners with large powers of control over the
local guardians was also established. At the same time a system
of auditing poor law accounts was introduced, and the auditors after
being at first local officers were subsequently transferred to the
central authority.

Fourteen years later, by the Public Health Act of 1848, the
beginning was made of a sanitary code, and a General Board of
Health after the pattern of the Poor Law Board was created for
a provisional term of five years. The powers of the central body
in this case were less than those of the poor law commissioners.
At first there was no financial check; for the Audit was left in
the hands of the local authority, but this was remedied by the Acts
of 1875, except as regards the Sanitary accounts of municipal
boroughs.

A considerable supervirsory control was exercised by the Board
of Health through its inspectors, and its efforts were remarkably
successful considering what small powers of compulsion it possessed.
Much opposition was however aroused by the advocates of complete
local authority and a bill inspired by Chadwicke for extending a
similar control to London was defeated.

The Board of Health was dissolved in 1858, and by the Local
Government Act of that year its powers of superintendence and control
were distributed between the Home Office and a subordinate branch
of the Privy Council.

As the sphere of local government and the intensity of local
activity steadily increased the need for a single central authority to
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collect and distribute information as well as to superintentend and
control the local bodies became more and more evident. In Mill's
famous essays on Liberty (1859) and Representative Government
(1861) which for a long time served as the philosophic basis of
English Reformers it is laid down that there should be ,a central
superintendence, forming a branch of the general government“ It
would have a right to know all that is done locally and its special
duty should be that of making the knowledge acquired in one place
available for others. Mill argued that a central Department has or
ought to have many advantages over a local body. It ought to
have a more enlightened head and more intelligent officers; but then,
as he also points out, the local body is likely to know its own
business better and to be keener in administration. He might have
added that local authorities except the very large ones are free
from the paralysis of routine and red tape. The stereotyped ans-
wers of Government officials — the consequences of habit or
convenience — indicate the characteristic evils of bureaucratic
government. Mill's conclusion may be given in his own words: —
,the authority which is most conversant with principles should
be supreme over principles while that which is most competent in
details should have details left to it. The principal business of the
central authority should be to give instructions, of the local authority
to apply them. Power may be localised, but knowledge to be most
useful must be centralised“.

There is no doubt that Mill's balanced and persuasive reasoning
went far to justify and confirm that mixture of local antonomy with
central superintendence which had been growing up in a piece-meal
and haphazard fashion from 1834 onwards. If the Poor Law and
Public Health Boards were the offspring of Bentham the Local
Government Board was the child of Mill, and the same may be said
of the Boards of Education and Agriculture. The Board of Agri-
culture exists mainly for the purposing of collecting and diffusing
intelligence about the art and science of Agriculture. It is also a
Board of Health for domestic animals. The Board of Education, it
has been justly remarked, had some powers (e. g. that of dissolving
a recalcitrant School Board and of appointing another in its place)
which could only be justified on Mill's principles by treating edu-
cation as in the main a national rather than a local concern!.

1 See sections 6, 63, 66 of the Education Act of 1870.
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A short survey of the functions and construction of the Local
Government Board will complete this prelimary sketch and assist
our subsequent study of Municipal Government in England. The
Local Government Board was created in 1871 to take over two
great departments of administration — the superintendence of the
poor law and sanitary authorities. It is a Board in name only; for
although the President (always a Minister and member of the Cabinet)
is supposed to be assisted by certain colleagues also member of
the Government (the Lord President of the Council, the Lord Privy
Seal, the Home Secretary and the Chancellor of the Exchequer)
the Board as a matter of fact never sits. The President is supreme
and his decisions are the decisions of the Board. He is answerable
to the Cabinet and the House of Commons. He is assisted by the
Parliamentary Secretary, a subordinate minister, who also sits in
Parliament and assists his chief in answering questions and in con-
ducting through parliament bills relating to local government. The
Local Government Board is a large department including about 350
clerks and a large number of inspectors and district auditors, who
live in the districts committed to their charge. At the head of the
permanent executive are the Secretary, five assistant secretaries and
a legal adviser. Among the inspectors are Poor Law Inspectors,
medical inspectors and engineering inspectors. The task of the
District Auditors (about fifty in all) is to audit the accounts of all
the local authorities in England other than the municipal Councils,
which retain their original antonomy except as regards their new
functions in the sphere of local education. Professor Redlich has
pointed out that relation which exists between the Local Govern-
ment Board and the local authorities in England is quite different
from that between the central and local organisations on the con-
tinent. The Liocal Government Board seldom speaks in imperatives.
It has little power of initiative or direction!. The Board collects
statistics of local government work and publishes them for the benefit
and information of the public as well as for its own use. As Auditor
of local accounts it can check illegal expenditure. Through its In-
spectors it can exercise considerable influence over special branches

1 Perhaps the strongest example of its powers is section 299 of the
Public Health Act 1875, a provision for dealing with a defaulting sanitary
authority.
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of local administration, It has also a power of regulation by order
exercisable under particular Statutes and within the limits prescribed
by those Statutes. Thus the Poor Law Orders of the Local Govern-
ment Board fill an enormous volume and are practically equivalent to
so much supplementary legislation. If however an Order can be shown
to be ultra vires it will be anulled by the Courts of Law.

Besides the Board’s power of issuing Orders and Regulations
its confirmation or sanction is required for bye laws under the Public
Health Acts and also in many cases for local loans. Under the
Provisional Order system it relieves parliamentary committees of a
good deal of work in connection with Private Bill Legislation, and
under certain Acts of Parliament such as the Local Government
Act of 1894, which created Parish and District Councils the Local
Government Board’s has supervised and directed the readjustment
and simplification of areas. But ,the general power of issuing
administrative commands and compelling obedience, which belongs
to the superior officials of a continental bureau, is quite unknown
in England. The Local Government Board has no right even to
compel a local authority to carry out the law or to refrain from
breaking it, and what power the Board has is usually to be exer-
cised through the medium of the Courts, e. g. by issuing a writ of
mandamus, or obtaining an injunction in the High Court. It can
only venture to use administrative force in exceptional cases defined
by statute, and under forms duly authorised by law. Iuspection,
taken in the widest sense, so as to include inquiry as well as
supervision and control, is the ordinary function of the Local Govern-
ment Board; and it is under the form of inspection that the ad-
ministrative interference of the central authority in the province of
local government usually manifests itself“.!

The General Inspectors of the Board report annually on the
Poor Law and sanitary administration; they have power to attend
meetings of the Boards of Guardians and district councils and they
hold local enquiries, especially in cases where the sanitary condition
of a locality is unsatisfactory.

Besides its quasi legislative powers the Local Government
Board also enjoys in certain well defined cases a quasi judicial
authority. Thus local poor law authorities may submit questions

1 Redlich and Hirst’s Local Government in England, (1908) vol. II, p. 247.
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arising between them as to the settlement, removal and chargeability
of paupers to the Liocal Government Board, and in that case the
Board’s order ,shall be in all Courts final and conclusive“.! Again
a local authority whose expenses are surcharged or disallowed by a
district auditor may appeal ,on the merits“ to the Local Govern-
ment Board 2 which in such case may (and usually does) temper jus-
tice with mercy. Aggrieved ratepayers may also appeal to the
Board against the allowance by its inspector of items which they
think should have been disallowed. In a considerable number of
cases arising under the public health acts this quasi judicial action
of the Local Government Board may be invoked. The Board acts
rather as an arbitrator than as a judge. Its decision is more
practical than legal and its final ,order® is rather in the nature of
an award than of a judgment.

From the above it will be seen that the Local Government
Board has less do with borough councils than with other local
authorities, its superintendence over municipal concerns being con-
fined to the sphere of public health.

Municipal Government in England.

Next to Boards of Guardians, which are concerned with the ad-
ministration of the Poor Laws and whose reformed constitution dates
from the year 1834, the Councils of municipal Boroughs are the
oldest of the reformed local authorities. Their constitution dating
from 1835 bears marks of a period when the legislature had not yet
accustomed itself to the thought of an absolutely unmixed local
democracy. Nevertheless it is worthy of remark that, while the
aldermanic system certainly tends to prevent the rapid reflection by
the council of the prevailing local moods, the Municipal Council has
more freedom and independence than any other authority. While
the accounts of every other local authority® are subjected to the
independent scrutiny of a government auditor the English municipality
is exempt from this wholesome restraint, its expenditure as local
education authority under a recent Act being the only exception.

1 Poor Law Amendment Act 1851 section 12.
2 See Poor Law Amendment Act 1848. section 4.
3 Except the Corporation of the City of London.
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Municipal Councils may also in pursuance of an old common law
right confirmed by the Municipal Corporations Act of 18385 ,make
such bye laws as to them seem meet for the good rule and govern-
ment of the borough“, and these bye laws (unlike public health bye
laws) are not subject to confirmation by the Local Government
Board, but are valid unless that are disallowed by the Privy Council
(in this case the Home Secretary) within forty days after a copy
sealed with the corporate seal has been sent to a Secretary of
State. The principal check upon this quasi-legislative power lies
in the Courts of Law which may at any time refuse to enforce bye
laws on the ground that they are unreasonable illegal or ultra
vires. Probably the reason why the first reformed parliament was
so generous in the trust it reposed in Municipal Corporations was
its confidence in the law. It knew that the whole sphere of munici-
pal administration lay under precisely the same legal control as the
acts of individuals. Any person aggrieved by a municipal corporation
or any other local authority had then and has now his remedy before the
ordinary courts of law. There is no droit administratif in
England, and the want of it has had a most wholesome effect upon
the proceedings of the local authorities, their officials and servants.
Moreover the magistrates and judges seem to take a peculiar plea-
sure in castigating the excesses and indiscretions of local authorities.
Before the year 1835 no general legislation existed relating to the
form and constitution of an English municipality. By the Municipal
Corporations Act of that year every considerable municipal borough
with the one great exception of the City of London was brought
into conformity with one general constitution and regulated by one
general codel. At a single blow all the old charters and grants
were annulled, in so far at least as they conflicted with the new
municipal code. A long series of amending and supplementing enact-
ments followed, and these again were consolidated and superseded
by the Act of 1882, a true codex municipalis. Since that time
some small amendments have been made; but the Act of 1882 remains

! The Commissioners appointed in 1833 made enquiries in 285 places
but found that in 85 of these the municipal functions supposed to exist were
unworthy of serious consideration. Of the 246 corporations which really possessed
municipal powers only 178 were scheduled and placed under the Municipal
Corporations Act of 1835. The remaining 68 were left alone — 67 because
they were too small, London because it was too powerful.
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the principal source of the general municipal law which binds English
municipalities and distinguishes them in some respects from other
forms of local organisation!!

In the following brief description of the constitution of English
municipalities we are therefore mainly concerned in summarising and
explaining the provisions of the Municipal Corporations Act of 1882.
‘When we proceed to inquire into their field of activity (Wirkungs-
kreise) we have to turn to the Public Health Acts and many other
statutes, including in the case of particular boroughs a large mass
of private bill legislation and provisional orders.

A municipal borough is the territory of a municipal corporation.
Its boundaries are of ancient origin, based rather upon history than
convenience save where they have been fixed or altered in modern
times by charter, by private bill legislation or by a provisional order
of the Local Government Board. The locus classicus for the
delimitation and extension of urban areas is still the Report of the
Municipal Boundary Commissioners issued in 1837, where the
governing considerations that should apply to this difficult problem
are admirably laid down 2.

Such being a municipal borough what is a Municipal Corporation ?
The answer is to be found in the definition contained in section 7
of the Act of 1882; ,A municipal corporation is the body corporate
constituted by the incorporation of the inhabitants of a borough.“
The official name or style of the body corporate is declared in the
next section as ,the Mayor Aldermen and Burgesses of the borough
of —“ A burgess is a resident of the borough or city who has
been duly enrolled as a burgess. He is a member of the public
corporation into which the community has been transformed by the
grant of a charter. Practically all ratepayers (i. e. all occupiers of
rateable property within the borough) are burgesses. But they must

! Redlich and Hirst loc. cit. vol.1 p. 220 For the preceding state of
things see vol. 1 p. 111 sqq; of Merewether and Stephens History of
Boroughs (1833) and the Report (1335) of the Royal Commission which was
appointed in 1833 to inquire into the Municipal Corporations of England and
Wales.

2 A special chapter on Municipal Extension including later legislation
and procedure with regard to the alteration of boundaries of English local
authorities will be found in Redlich and Hirst Vol. I pp. 223—244, where
the principles governing the subject are examined.
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reside (i. e. sleep) not more than seven miles from the municipal
boundary. Single women may vote at municipal elections on the
same terms as men. But married women are disqualified. The
municipal council (often but incorrectly referred to as ,the Cor-
poration“) consists of a Mayor Aldermen and Councillors. No woman,
clergyman, or minister, and no person who contracts with the
council may be a municipal councillor. Otherwise all burgesses are
eligible for election as municipal councillors. In fact the qualification
for councillor is in one way less stringent than the qualification for
burgess; for a councillor need not keep to the seven mile radius.
It is enough if he resides within 15 miles of the borough boundary.
The Council is the sole representative and organ of the burgesses.
In the wordsof the Municipal Corporations Act of 1882 section 10
,the municipal corporations of a borough shall be capable of acting
by the council of the borough, and the council shall exercise all
powers vested in the corporation by this Act or otherwise.“ The
number of members of a municipal council vary more or less in
accordance with the size of the borough. The only general rule
regulating the size of a couuncil consists in a provision that the
number of aldermen must be one third of the number of Councillors.
In the case of the larger boroughs that are divided into wards it
is further provided that the number of councillors assigned to each
ward shall be a number divisible by three. In fixing that number
regard must be had ,as well to the number of persons rated in the
ward as to the aggregate rating of the ward“!. This is al-
most the only concession made by modern English legislation to the
view that in the sphere of local government a greater voting power
should attack to large ratepayers than to small ones. Even this is
indirect and only applies to boroughs that are divided into wards.
The elections of Councillors are held by ballot on November
1st in each year. Candidates are nominated on a form supplied by
the Town Clerk. A councillor’s term of office is for three years,
and one third of the whole number retire every year. The smallest
existing town councils consist of 8 aldermen and 9 councillors, while
the largest (Liverpool) has 80 Aldermen and 90 councillors.
Aldermen are fit persons elected by the council® (not by the
Councillors) and their number, as we have already seen, must be

1 M.C.A. 1882 section 30.
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one third the number of the Councillors. The qualification for an
alderman is the same as the qualification for a councillor, and any
councillor may be elected alderman, but if he be so elected and accept
the office of alderman he vacates the office of councillor and there is
a bye-election. An Alderman enjoys two advantages. He avoids the
trouble and expense of a contested election, and his term of office is six
years — twice that of a councillor. The institution of an alder-
manic bench has been much criticised in England as a serious and
unwarrantable limitation upon the principle of democratic self
government; but on the whole its advantages are held to more than
compensate for its disadvantages. In the first place it favours
continuity of policy by providing a greater continuity of personnel.
In the second place it often enables a council to secure the services
of a man of ability and experience who may like the aldermanic
dignity but would not care to face a contested election. But as a
matter of fact in most boroughs aldermen are generally chosen from
councillors or ex-councillors, the office of councillor being regarded
as a sort of apprenticeship to the aldermanic dignity. Sometimes
indeed there are complaints that the aldermen are apt to be worn
out veterans, whose days of usefulness are over. At other times
snobbery plays its part, and an outsider is elected an alderman or
Mayor solely because he has a title or social distinction. But on
the whole, as I have said, with one exception, which will presently
appear, the institution of alderman — a sort of indirect second
chamber sitting with the directly elected chamber — has given satis-
faction. There is no serious movement for its abolition. On the
contrary the institution was adopted by the legislature half a century
later when the county councils were established in 1888. But in
so doing ome serious blot upon the municipal plan was removed.
To explain this we must first set forth the mode of electing Aldermen
in boroughs.

The ordinary day for electing councillors being November 1 st
the Mayor and Aldermen are elected eight days later, i. e. ordinarily
at a meeting of the council on November 9th. After electing the
Mayor the Council proceeds to elect new aldermen. The aldermen
do not retire simultaneously every sixth year. It is provided that
one half of the whole number shall go out of office every third year,
another device to favour continuity of policy and personnel. But
this principle is carried to an absurd extreme in a further provision
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that although the outgoing aldermen may not vote the half who
remain in office may. Each councillor and each non-retiring alderman
has as many votes as there are aldermanic seats to be filled. ,The
result is that when parties are pretty evenly divided the party in
possession, with the help of its surviving aldermen, can often obtain
a fresh lease of power, although the elections have placed it in
a minority as regards elected councillors.“ In short a policy which
is condemned by the burgesses may be continued in defiance of
their expressed wishes. In the interesting evidence which he gave
before the Royal Commission on the Amalgamation of London Mr.
Harcourt Clare then Town Clerk of Liverpool gave the following
local illustration: —

»Suppose that in Liverpool, where we have 16 wards, there happened
to be 27 Councillors elected representing one party, and 21 representing the
other party. If the 21 have, to start with, 8 Aldermen to add on to their
number it makes them 29. Consequently when it comes to electing the 8
Aldermen in the place of the 8 retiring the 29 can just re-elect 8 of their
own political party, and so get a working majority in the Council of a different
complexion to the majority returned by the ratepayers?.“

It is generally agreed that aldermen ought not to vote for
aldermen, and this view has been given effect to in the County
Council Act of 1888 so far as County aldermen are concerned.
This is the change I referred to in saying that the Aldermanic system
had been borrowed with an important modification by the legislature
in setting up County Councils.

The whole business of municipal elections is conducted by the
Council and paid for out of the Common Fund. The burgesses
elect the councillors, and the councillors with the non-retiring
aldermen elect the Mayor and the new aldermen. All these elections
are absolutely free and independent. Neither the Crown nor the
Ministry nor the Local Government Board has power to interfere
with the elections, and since the passing of the Act of 1835 no
attempt at interference is recorded. If a disqualified person is
elected his election can be set aside by an appeal to the Courts of
law. The old common law writs of certiorari, mandamus and

1 Redlich and Hirst, vol. 1 p. 256.

2 See Minutes of Evidence taken before the Royal Commission on the
amalgamation of the City and County of London (c. 7493—1) p. 318. The
Town Clerk of Nottingham agreed with Mr. Clare; see p. 296 of the same
volume and see later on heeds.

€dhriften 128. 2
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quo warranto can still be employed against a Corporation or its
officials. But these and other legal remedies against local authorities
are equally open to the Minister and the private citizen. The only
advantage of the central government over the individual citizen in
this respect is that, whereas an action by the latter against a local
authority must be instituted within 6 months of the Act complained
of, no time limit is set to proceedings instituted by a Government
Department.

Except as regards their mode of election and the length of
their terms of office there is no difference between councillors and
aldermen. Their rights and legal powers are equal and identical.
They sit together on councils and committees. The only duty which
falls upon an alderman and not upon a councillor is at municipal
elections in towns divided into wards, where the returning officer
for a ward must be an alderman assigned for that purpose by the
Council. An illustration of the complete equality of aldermen and
Councillors may be found in the fact that either an alderman or a
councillor may be appointed by the Mayor to act as Deputy Mayor
in his absence. A Deputy Mayor however is not an ex-officio
magistrate, and he may not take the chair at a meeting of the
Council unless appointed by the meeting.

The English Mayor cannot be compared in power or importance
with the German Burgomaster or with the Mayor of an American
town. He is an ex officio justice of the peace, and takes prece-
dence as chairman on the borough bench, though not over a stipendi-
ary magistrate. He also takes precedence at all social and public
functions within the borough during his year of office. He has to
do a good deal of entertaining, and in large towns he not infrequent-
ly receives a salary under section 15 (4) of the Municipal Corpo-
rations Act 1882 whereby ,he may receive such remuneration as
the council think reasonable.“ As Chairman of the Council and
ex officio member of all the committees the Mayor might wield
considerable influence over municipal policy and administration. But
his time is so much occupied with official routine, social functions,
and magisterial duties that he seldom occupies the important and
almost dictatorial position which Mr. Chamberlain assumed during
his Mayoralty at Birmingham. As a general rule in large towns
the Mayor takes little part in the administrative work of the Council.
At Nottingham for example, in the words of the Town clerk
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Sir Samuel Johnson, ,the Mayor is ex officio a member of every
committee and now and then he attends a committee; if he thinks
the matter of any importance, and he would like to be there, he
attends; but he is occupied so much with the ab extra duties of
his office, with the amenities of the office — every morning at ten
o'clock for a couple of hours receiving and hearing what people
have to say and so forth. They come to him to talk about every-
thing especially for subscriptions, and that sort of thing, and the
Mayor of the town seems to be a sort of repository for everybody’s
grievances.“

His evenings, it is added, are almost occupied in presiding over
non-political gatherings. In Scotland it is the custom for the Mayor
(whatever his political complexion) to be asked to take the chair at
important political meetings; but this is rarely the case in England.

The Town Clerk.

From the members of the Council who are unpaid (save for
the occasional salary voted to the Mayor) it is natural to proceed
to its paid officers and servants, — the executive staff which is ap-
pointed by the Council and carries out the policy laid down by the
Council and its committees. Only three statutory officees are named
in the municipal code whom a municipal council is bound by law to
appoint. These are the Town Clerk, the Treasurer and the Chief
Constable. The Town Clerk is a most important institution, and
it is necessary to realise his position in order to understand the
organisation and working of an English municipality. Section 17 of
the Municipal Code runs as follows: —

1. The council shall from time to time appoint a fit person,
not a member of the council, to be town clerk of the borough .

2. The Town Clerk shall hold office during the pleasure of the
Council 2.

1 The appointment should always be ratified under the corporate seal.
So many important duties have at times to be performed by the town clerk
on behalf of the corporation that this precaution is necessary.

2 A resolution of the council rescinding the appointment is sufficient.
Reg. v. Thomas 8 A. and E. 183.

2%
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3. He shall have the charge and custody of, and be responsible
for, the charters, deeds, records, and documents of the borough, and
they shall be kept as the council direct.

4. A vacancy in the office shall be filled within twenty one
days, after its occurence.

5. In case of the illness or absence of the town clerk, the
council may appoint a deputy town clerk, to hold office during their
pleasure.

6. All things required or authorised by law to be done by or
to the town clerk may be done by or to the deputy town clerk®.

Before Municipal Government was reformed by the Act of 1835
the Town Clerkship was in many boroughs a freehold office tenable
for life with considerable fees and perquisites attached. The Munici-
pal Reform Bill made the appointment of a town clerk optional, but
the Tories strongly opposed this, and to satisfy them an amendment
making it obligatory was accepted by the Whig Ministry. In the
statutory provisions above quoted (which follow the original Act)
the Town Clerk is evidently regarded mainly as a legal adviser
and keeper of documents; but in actual practice he is in-
variably regarded as chief of the staff, and in nearly all large
boroughs his duties on appointment are defined in writing, because
the greater part of the work he is expected to do is neither stated
nor defined by Act of Parliament. In many towns the duties of
the Town Clerk are set forth in Standing Orders. The actual influence
of a Town Clerk over the administration and police of the Corporation
depends first upon his own ability, act, initiative and secondly, upon the
vigour and determination of the municipal council. He has no legal or
constitutional authority of any kind. He usually attends all metings
of the Council as well as of important committees, but merely to
inform and if called upon to advise.  He cannot of course vote
either in the Council or on a committee; and though he is usually
allowed ,the right of audience‘ he seldom exercises it unless called
upon. It is natural and proper as well as to his interest that he

1 The effect of sections 58 and 65 of the Act of 1835 is preserved in
this clause. In nearly all large boroughs the duties of the town clerk are
defined in writing, because work is thrown upon him other than that defined
by statute. Subject to the provisions ot this Act the ordinary law of master
and servant would apply to all officers appointed by a town council.
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should not identify himself with any political party. His opinions
should be independent, and when they are overruled it is his duty
to help to carry out loyally and to the best of his ability whatever
policy is resolved upon by the council.

In large towns he has a deputy clerk and several assistant
clerks who relieve him of the work of attending committees except
when a meeting is of special importance. In these cases, though
he tries to watch over the whole administration and keeps in touch
with the Chairmen of Committees, he often has to give up much
of his time to the personal superintendence of the legal work. This
falls into two parts — legislation and litigation. ILarge boroughs
frequently ask for special powers to do things for which they have
no authority under General Acts. To obtain these powers they
have to proceed either by Private Bill Legislation or by Provisional
Order. The promotion of private bills or provisional orders is costly
and responsible work, and it devolves upon the Town Clerk, acting
with and under the authority of the Parliamentary Committee of the
Town Council, Similarly the Town Clerk has to direct on behalf
of the corporation all criminal and civil proceedings in which it may
be involved. The briefs for counsel are prepared in his office and
under his supervision. Although there is no statutory qualification
it is obvious that a town clerk should have had a good legal
training, and in fact he is generally a solicitor by profession,
though sometimes also a barrister. In small towns the Town Clerk
is often allowed to supplement his salary by private practice as a
solicitor. His term of office as we have seen is during the pleasure
of the Council, but so long as he is honest and fairly competent
he may usually regard his appointment as for life.

We may conclude with a description of the Town Clerk of a
great city drawn by the Town Clerk of Liverpool in his evidence
before the Royal Commission of 1894 on the Amalgamation of the
City and County of London: — It is an extremely good thing for
the Corporation’s service to have one man at the head of everything
who should have a sort of gemeral supervision and control of the
whole of the business of the Corporation. The result is that when
the head of one department, say the engineer, comes with some
scheme in connection with engineering and confers with you, you
may be able to point out to him that in some way or other he is
affecting another matter which is in another department, which did
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not occur to him probably at the time, and so on. And then there
is the question of the general policy of doing this, that, and the
other, and when it shall be done, and the Town Clerk practically
in that way forms a sort of nucleus, to which all the other officials
come, whenever they want any advice or assistance. Then, in
addition to that, the chairmen of committees confer with me on
matters of any importance before the committees meet, and we
discuss the subjects together, and decide how the thing should be
done, and what ought to be done. Then the result of it is, that
when matters come before the committee, the chairmen and officials
are usually of one mind as to what is the right course to pursue
with regard to any particular matter; and in that way you get I
think, a very good administration, because you do not have the chairman
coming in unexpectedly on a matter of which he knows little or
nothing, and taking a different view to that of the offiicials who are
advising the committee.“?!

The Committee System.

The remarks by Mr. Clare upon the relation of the Town Clerk
to the Committees bring me in natural order to speak of the Committee
system which is the key to Municipal Administration in England.
Starting with an account of the Committee system we shall be able
to unfold the whole internal organisation and working of municipal
government in England. The system has grown up quite naturally
with the growth of municipal work and with the steady increase of
powers and duties imposed upon municipal Corporations by Parlia-
ment. Under the Municipal Corporations Act of 1835 a town council
was only obliged to appoint one committee, namely the Watch
Committee for the purpose of establishing and maintaining a police
force within the borough. In many places — so little was the
committee system required or understood — the town council
appointed the whole of its members to the Watch Committee; but
this was made impossible by the Municipal Corporations Act of 1882
wich provides by section 190: ,the council shall from time to time
appoint for such time as they think fit a sufficient number not

1 Other leading officers are the Treasurer and Chief constable (both
appointed under the Municipal Corporations Act) the Surveyor, the Accountant
and the Medical Officer of Health.
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exceeding one third of their own body, who with the mayor shall
be the Watch Committee.“ TUntil 1902 the Watch Committee
remained the only statutory committee, i. e. the only committee which
a borough council was compelled by law to appoint. And in 1888
small borough councils were relieved of this duty; for by the County
Councils Act of that year in the case of boroughs of less than 10 000
inhabitants the powers of the Watch Committee were transferred
to the County Council. But in the year 1902 School Boards were
abolished and the local control of public elementary education in
municipal boroughs of more than 10000 inhabitants was transferred
to the town council and to a new ,Education Committee“. The
constitution of this education committee under section 17 of the
Education Act 1902 is somewhat novel because it gives (though rather
in appearance than reality) a slight control to a central authority,
the Board of Education. The Education Committee is to be appointed
in accordance with a scheme made by the Council and approved by
the Board of Education. But the Act provides that at least a
majority of the Committee must be members of the Council.

So much for the Statutory Committees. All the other committees
are appointed by the council with unrestricted authority as to their
purpose or number under section 22 (2) of the Municipal Corporations
Act of 1882, which runs as follows: —

»The council may from time to time appoint out of their own number
such and so many Committees, either of a general or special nature, and
consisting of such number of persons as they think fit, for any purposes which
in the opinion of the Council, would be better regulated and managed by
means of such committees; but the acts of every such Committee shall be sub-
mitted to the Council for their approval ¢

The above provision that the acts of a Committee must be
approved by the Council is only an appplication to municipal Govern-
ment of the legal maxim delegatus non potest delegare.
Nevertheless, as the acts of a committee need only be confirmed
by the Council, a council is abole to devolve all the ordinary work
of administration on committees while reserving to itself a final
voice aud control. In large towns the Committees frequently appoint
sub-committees, whose work again is subject to the review and
control of the Committee!. It may be observed that small councils

1 The law of the subject is illustrated in the case of Cook. v. Ward
L.C.P.D. 255. The decision in this case was appealed against but was upheld
in the superior court.



24 F. W. Hirst.

frequently resolve themselves into a committee, which is called a
committee of the whole council. At first sight it may appear absurd
that a committee and a council composed of exactly the same members
should exist side by side. But as Sir Samuel Johnson, the Town
Clerk of Nottingham has observed, this is not so, because an
opposition in committee (whether successful or unsuccessful) can be
repeated when the proposal under discussion comes before the
council. ,Say for example“, writes this practical lawyer and ex-
perienced administrator ,that a council of 12 constitute themselves
a committee. When sitting in committee a subject is discussed and
divided upon. The minority in the interval between the holding of
the committee meeting and the meeting of the Council (however
long or short) may obtain information and learn facts which, if known
in committee, might have influenced some on the opposite side to
vote with them. The opposition might then be renewed when sitting
as a council, and even if they are not armed with fresh facts or
arguments minorities are not prevented from standing on their strict
rights and renewing the opposition in council. The work of a
committee falls naturally under two heads. First there is the ordi-
nary day to day work of administration, — instructions to the
officers and servants of the council in the particular branch of ad-
ministration with which the committee deals to do so and so. This
day to day work is recorded in the minutes and these are usually
passed and approved almost as a matter of course at the monthly
meetings of the council. Secondly there are proposals involving it
may be some new departure or large fresh expenditure. These are
discussed at the Committee meetings and a scheme prepared, which
in due course comes before the Council for approval or rejection.
But it is well understood that a committee must not begin to carry
any such plan or new proposal into execution until it has received
permission from the Council to do so.

Municipal committees may be divided into at least five classes.
First come the two statutory committees for police and education
already referred to. Secondly, there is the committee of the whole
council — the latter being a device frequently adopted by very
small municipal councils. In such cases it is hardly worth while to
split up the body for committee work; but on the other hand, it is
convenient to carry on the day to day work of administration in com-
mittee, partly beacuse it is well understood that the press can be excluded
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from a committee meeting though not from a meeting of the council,
partly to ensure sufficient debate and deliberation.

The third class of Committees are called Special committees,
and are appointed as their name implies to investigate and report
upon some special subject. They are usually temporary, and are
dissolved when they have made their report. Thus if a town counil
contemplated the introduction of electric lighting into the town as
a municipal undertaking its first step would probably be to appoint
a special committee to consider the question and report on its
feasibility and cost. Some Town Councils appoint members to serve
on Joint Committees usually established any special Acts of Parlia-
ment. In various parts of the country, especially in thickly popu-
lated districts like South Lancashire and the West Riding of York-
shire, it has become desirable for the sake of economy and efficiency
to compel boroughs to cooperate for certain purposes of government
such as the treatment of lunatics, drainage, or the prevention of
pollution in rivers. For these purposes Asylums Boards, Drainage
Boards and River Boards have been constituted. Thus under the
West Riding of Yorkshire Rivers Act 1894 a joint Standing Com-
mittee or Board was established to prevent the pollution of streams
and rivers in the West Riding. This Board is a joint committee
composed of representatives of the West Riding County Council
and of five County Boroughs!, Leeds Bradford Sheffield Halifax and
Huddersfield.

We have reserved for the fifth place in the list the most im-
portant class of committees, namely the Standing Committees, which
all Town Councils except in very small places appoint each year
at their opening sitting in November. A thorough understanding of
these committees and of their working affords a view of the ad-
ministration of a modern English municipality. We may say that
practically every borough of more than 50000 inhabitants will have
a Building Committee to control building operations in the town, a
Sanitary Committee, a Sewerage Committee, a Highways Committee,
a Waterworks Committee, a Gas and Lighting Committee, a Parlia-
mentary Committee, and last but not least a Finance Committee.

! Any town of more than 50000 inhabitants may be constituted a county
borough by order of the Local Government Board see the Local Government
Act. 1888. Sec. 52.
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It has also been found convenient in most towns to have what is called
a General Purposes Committee. This committee often undertakes the
work of a ,Selection Committee“ at the beginning of the year and pre-
pares a plan, subject to the approval of the Council, for constituting all
the Standing committees and for distributing the Aldermen and Coun-
cillors among them. It also (with the help of the Town Clerk) arranges
business for the monthly meeting of the Council, discusses new
schemes and projects, and generally undertakes work that does not
naturally belong to any of the other standing committees!.

The number of standing committees and sub-committees depends
more upon the intensity of administration than upon the size of a
town. A small town may have a greater proportion of citizens with
requisite leisure , means and public spirit than a large town. In
that case there may be more ,municipal trading“ than in the large
town, more of the natural local monopolies such as water, gas,
tramways, electricity may have been municipalised; and it will
consequently follow that the Committees of the smaller town Coun-
cil will be proportionately more numerous and active. Thus it was
noted a few years ago that Liverpool with a much larger population
had fewer standing committees than Leeds, while Leeds again, with
a much larger population, had fewer standing Committees than
Nottingham. The Committee system of a town council is regulated
by ,Standing Orders“ and ,Regulations“ which are usually published
every year often in a ,year Book“ for the convenience of members.
The year book contains a list of the officers, of the Aldermen and
Councillors and of the members of the different committees and sub-
committees with other useful information.

Bye Laws and Standing Orders.

It is important to observe how complete is the autonomy of a
municipal Council in regard to the self regulation of its own affairs
and those of the municipality. This right of legislation or quasi
legislation has two distinct parts or branches. A municipal Council
may in the first place, as we have just mentioned, make Standing
Orders for the regulation of its own business and administration.

! See Redlich and Hirst, vol. 1, p. 309.
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Or in the second place it may make bye laws for the administration
of municipal affairs within the borough. Both powers are invariably
used. The difference between a Standing Order and a Bye Law is
that where as the former only affects members of the borough council
and its employees the latter affects all burgesses alike. The power
to make bye laws has already been touched upon. It is given by
the following Section (23) of the Municipal Corporations Act 1882:

»The council may, from time to time, make such bye laws as to them
seem meet for the good rule and government of the borough, and for pre-
vention and suppression of nuisances not already punishable in & summary
manner by virtue of any Act in force throughout the borough, and may thereby
appoint such fines not exceeding in any case £ 5, as they deem necessary
for the prevention and suppression of offences against the same.“

Similar bye laws may be made by the Council in its capacity
of urban sanitary authority under the Public Health Act of 1875;
but these sanitary bye laws must be submitted to the Local Govern-
ment Board and confirmed by that authority before they come into
operation. The power to make bye laws is an old common law
right of English corporations, and there were plenty of judicial
decisions bearing upon the subject before the Municipal Corporations
Act of 1835 made the power statutory. The City of London exer-
cises the same power as a borough governed by the Municipal
Corporations Act, but as the City of London remains unreformed,
having never been brought under the Act its bye laws are operative
in virtue of the Common Law. Perhaps the most curious and
striking feature in our law of local government is that a bye-law
passed by a municipal council and duly confirmed by the Local
Government Board (our central administrative authority) is never-
theless entirely subject to the Courts of Law. According to the
English theory of Government the approval of the Local Govern-
ment Broad, (which after all only means the approval of an official
who may be experienced in administration and yet devoid of any
proper legal training) is merely a preliminary safeguard. When a
person is brought up before a magistrate for breaking a bye law the
magistrate may refuse to convict not merely on the ground that the
offence was not committed but on the ground that the bye law is
a bad one; and it may be bad in three ways — either because it
conflicts with a law, or because it is ultra vires, or because it
is unreasonable.

The writer knows of one very large and important Municipal
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borough whose bye laws, after being duly sanctioned and confirmed,
bave frequently been invalidated on one of these grounds by the
Stipendiary Magistrate. So logically severe, rigid, and complete is
the subordination of the administrative to the judicial authority in
England. Both the local self government and the central control
are compelled to kneel down in humble subjection to our majestic
rule of law!.

_ The other half of the legislative capacity of a town council
consists in the right it possesses to regulate its procedure and ad-
ministration. This right is of course an inherent right possessed
by all corporate bodies, and is exercised subject to the limitation
that the regulations made are not illegal or unreasonable and that
they are not ultra vires, i. e. do not exceed the scope of its
authority. A distinction may be drawn between the rules of business
and procedure affecting members of the Council and committees and
the rules affecting the permanent officials and servants of the
Council. Every large municipality has what may be called a munici-
pal civil service code of its own including frequently a more or less
comprehensive scheme of Old Age Pensions. Touching the meetings
and procedure of the Council and its committees the Municipal Code
simply provides? that the Rules in the Second Shedule shall be
observed. In this Second Schedule we find that a town council is
bound to hold four quarterly meetings in every year for the trans-
action of general business.

The quarterly meetings are to be held ,at noon on each ninth
of November“ and at such dates and hours during the remainder of
the year ,as the council at the quarterly meeting in November
decide, or afterwards from time to time by standing order determine®.
Then after a number of regulations made with the object of securing
that all members of the council shall receive adequate notice (signed
by the Mayor) of the date of meetings of the council as well as a
summons containing the business to be transacted signed by the
Town Clerk with further provisions as regards voting and ,minutes,
the Schedule concludes: — ,subject to the foregoing provisions of

! For the English theory and habit of mind touching the general relation
between the law and the administration cp The chapter entitled the ,Rule of
law“ in A. V. Dicey’s The law of the Constitution.

2 Municipal Corporations Act 1882, section 22 (1).
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this schedule, the council may from time to time make standing
orders for the regulation of their proceedigs and business, and vary
or revoke the same L.“

So far as I know all town councils have adopted standing orders
regulating the procedure and business of the council. Where the
town and the council are small, and the business to be transacted
takes up no great amount of time, the rules regulating procedure
are neither numerous nor severe. But in larger places where the
work of the municipality is a heavy tax upon busy men the organi-
sation is elaborate and every possible arrangement to made to
economise time. : ‘

The Course of Business.

In the following description it will be most useful to sketch
the management of business in boroughs where the committee system
is in full operation, so that the relation between committees and
council may be disclosed. This is really the hinge upon which the
English system of municipal government turns. To change the
metaphor our committees bridge the chasm between democracy
bureaucracy.

On examining the standing orders we generally find a provision
that the councils shall meet every month. The agenda for each
meeting is prepared beforehand, signed by the Town Clerk and
forwarded to every member of the Council three clear days before
the meeting is held. In many large towns it has been found useful
to prepare epitomes of the proceedings of each committee, which
are printed and supplied to all the members of the council shortly
before the monthly meeting. These epitomes enable every councillor
to keep abreast of all that is being done even by committees on
which he does not sit, and help to make the council’'s control over
its committees a real and intelligent instead of a merely formal
supervision. The efficacy of municipal government from the stand
point of representative democracy depends upon the smooth and
successful working of the committees in subordination to the unifying
and plenary authority of the council. Thus at a monthly meeting
after the minutes of the previous meeting have been read and passed,

! This schedule, it may be remarked, consisting of thirteen rules, pre-
serves the substance of section 69 of the Municipal Corporations Act 1835.
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and after questions have been put and answered and announcements
made, the reports of the committees are read and disposed of in
order, debates being raised and votes taken on items which arouse
controversy. In order to save time only particular acts of the
committee are noticed; its ordinary work is often passed by a
general resolution that ,the council approves of the proceedings of
the [highways] committee with the exception of the matters referred
to in the notice“. Then the specially selected items are taken one
by one and passed or rejected. But although those parts of the
Agenda which are not specially referred to may be ,taken as read®
any member of the council may of course object and insist on their
being actually read aloud and may call for explanation if any item
in his opinion calls for discussion. This is specially provided for
in a standing order of the Manchester City Council. The same
order, to carry out the spirit of the law, requires committee to
draw attention in their minutes to any important decision or to any
novel departure or to any transaction likely to involve serious
expenditure; and this they should do by detaching the item from
their general proceedings and giving it special prominence in their
agenda for the monthly meeting of the Councill.

The Council Meetings are always open to the public and are
usually reported at considerable length in the local press. This
atmosphere of publicity is certainly one of the most important of
all the checks upon municipal corruption or extravagance, though
its value of course depends upon the existence in the locality of an
honourable and independent newspaper. It is not customary for
committee meetings to be held in public; and many complaints were
accordingly made after the passing of the Education Acts of 1902
and 1903 that the abolition of School Boards and the substitution
of Education Committees had the lamentable result of curtailing the
public discussion and therefore the public interest in educational
problems. As a result of this criticism the meetings of the Education

1 See Standing Order 10 of the Manchester City Council, referred to in
Redlich and Hirst's Local Government in England vol. 1 pp. 320—1.
How far the time-saving device of a monthly epitome is carried in Liverpool
and Birmingham will be found explained by the town clerks of those cities
in the minutes of Evidence given before the Royal Commission on the Amalga-
mation of London 1594. 10, 194 sqq and 10, 255, sqq.
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Committee of the London County Council were thrown open to the
press and public.

The Control of Municipal Finance.

In addition to the system above described by which all the
work of the Committees has to be reviewed and ratified month by month
at meetings of the council, the council possesses another means of con-
trol over its committees in the annual arrangement of its finances. The
budget begins in the Standing Committees, each of which prepares
an estimate of its probable requirements early in the year. The
financial year ends on the 318t of March, the municipal authorities
following the example of the Chancellor of the Exchequer and the
National accounts. When a Standing Committee has completed its
estimates for the coming year, using the previous year’s expenditure
as a basis, it forwards them either to the Finance Committee or to
the Council itself. The former course seems preferable. A strong
Finance Committee is one of the surest safeguards against extravagance.
It may play under favourable circumstances, as an instrument of
economy in municipal finance, a part comparable to that of the
treasury in overhauling and lowering the estimates of the great
spending departments of the National Government, But the Finance
Committee (unfortunately in my judgment) has no statutory sanction
or authority. Its existence and usefulness depend its own initiative
and the standing orders of the Council. In a good many large
towns however the finance committee does exercise a sort of
Treasury control over the Estimates. It receives them, collates
them and discovers what will be the rates in the borough during
the ensuing year if the estimates are accepted. Here no doubt a
slack finance committee might consider its duties to be at an end,
and the estimates might be forwarded to the Council with a colour-
less report stating their effect on the rates. But as a rule the
Finance Committee is (rightly) expected to state its opinions and
to offer criticisms in its report to the council. At Huddersfield,
there is a double check before the estimates reach the council; for
it is provided by a standing order that ,on every occasion prior to
the levying of a borough rate the estimates of the contemplated
expenditure after being prepared and approved by the Finance Com-
mittee of the council shall be submitted for consideration to a
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meeting of the General Purposes Committee before being presented
to the Councill.“ The meeting of a Council at which the annual
budget is decided adopts as a rule in places where business is care-
fully organised the following procedure. First, the Estimates of
each committee are submitted in turn, they are justified by the
chairman in each case if he is required to do so, and passed by
the Council. Then the Chairman of the Finance Committee proposes
a series of resolutions authorising each committee to spend the
sums that have been approved. TFinally to provide for the
expenditure he moves that the borough rate for the ensuing year
be so much — say five shillings in the pound2. When this last
resolution has been passed the municipal budget for the year may
be called complete, though it sometimes happens that supplementary
estimates have to be submitted later on.

The Sphere of Municipal Government.

After setting forth the origin, constitution, organisation and
procedure of municipal councils it remains to describe their powers
and duties and the means by which the revenue necessary to carry
out the functions assigned to them by the legislature is raised.
As Professor Josef Redlich has well pointed out a continental jurist
who looks in our municipal code for some general definition of an
English Municipal Council's sphere (Wirkungskreis) of activity will
look in vain. This omission is capable of historical explanation.
In 1835 Parliament was more concerned in providing towns with
a popular authority them in providing work for it to do. Once a
satisfactory authority was set up, work it was felt, could easily
be assigned to it either by general legislation or by local Act. Thus
the Municipal Corporations Act speaks of ,all powers vested in the
corporation by this Act or otherwise“, yet the only general authority
given is that of making bye laws ,for the good rule and government
of the borough“ — a strictly subordinate power subject as we have

! Huddersfield. Standing Order 32. It is not quite easy to see what
advantage can be derived from this double check. The division of responsi-
bility is more likely, to injure than to promote economy.

2 This would mean roughly that the occupier of a house or business
premises in the town would pay in rates a sum equal to about a quarter of
his rent.
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shown to the Courts of Law and the doctrine uf ultra vires.
In the municipal code itself the functions assigned to the council
are comparatively few, and they are obligatory — the management
of the police, the maintenance of order, the administration of munici-
pal revenues and property, the making and collection of a borough
rate. But from the very start the variety, or absence of uniformity,
in which the English mind delights and the English law revels,
was secured by a proviso that all functions other than judicial!
previously possessed by the old corporations under local and general
acts of parliament should continue, Thus elasticity, or want of
uniformity, has been steadily growing year by year? under private
acts or provisional orders. But we shall confine our attention to
the general acts, which after all comprise the main spere of munici-
pal government and constitute the whole sphere of activity for many
of the smaller corporations.

The most striking omission from the Act of 1835 is perhaps
the absence of any provision to enable a town council to undertake
such elementary duties as drainage or the lighting and paving of
the streets. At that time these services were only beginning to be
regarded as necessities and were indifferently performed in the well
to do parts of large towns by Drainage Commissioners or Lighting
and Paving Boards elected in accordance with a Private Act by
the inhabitants of the district, the voting powers being usually in
proportion to the rateability of the contributors, To transfer these
powers to the reformed corporation a private act was necessary
until 1857, when an act was passed to enable the powers of such
trustees and commissioners to be taken over by agreement. The
town council is now of course the sole authority for roads and
sewers; but lighting and other remunerative services such as water
are still frequently performed by private companies, which are
authorised by private act to levy rates for these purposes on the
inhabitants by scale proportioned to the consumption. Of the
municipal corporations in England and Wales rather less then 200
provide municipal water, and about the same number provide municipal

1 The judicial functions vested in many of the old corporations were
transferred to the borough magistrates, a perfectly distinet body though presided
over by the Mayor.

2 The case of Leeds will serve to illustrate the importance of private
bill legislation.

Sdriften 123. 3
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light. In the remaining cases (mostly small towns) these services
are supplied by private companiesl. Tramways is another branch
of enterprise in which municipalisation has made rapid progress of
late years.

The great additions made to the duties and powers of municipal
corporations since 1835 come under the general categories of
communications and public health and education. It was natural
that the town council, commencing as the police.authority, should
become also the street authority., The history of highway law in
England is long and intricate. A considerable part of it is still
‘dependent upon the common law of the land, and the principal
statute dealing with the subject is the Highways act of 1835, modi-
fied by a number of amending statutes. The nuisance danger and
damage caused by the rapid developement of motor traffic have so
far been almost unchecked by the legislature and the courts; and it
is evident that more legislation on the subject is imminent. For
the present purpose however it must suffice to state that parliament
began by creating special highway authorities on the ad ho ¢ principle
but gradually abolished them, transferring their functions as regards
main roads to county councils and county boroughs by the Local
Government Act of 1888, and as regards other roads and footpaths
in rural districts to parish councils and rural district councils by
the Local Government Act of 1894. Roads and streets in towns
are placed under the complete control of the urban sanitary authority
by the great Public Health Act of 1875, which codified and improved
the preexisting legislation. The urban sanitary authority in municipal
boroughs is the town council, and in urban districts it is the
urban district council created by the Local Government Act
of 18942.

1 Details as to municipalisation will be found in the Municipal Year
Book a useful compilation published annuall I and edited by Mr. R. Donald.
Much historical imformation will be found in Clifford’s valuable history of
Private Bill Legislation.

2 For highway history reference may be made to Gueist’s Self Govern-
ment chap. XII, Clifford’s Private Bill Legislation vol. 11. chap. VII,
and Wright and Hobhouse’s Local Government and Taxation in Eng-
land and Wales. The Life of Telfad by Samuel Smiles (London 1867) contains
a pleasant popular account with g history of roads and travelling in great
Britain.
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To understand these developements however from a municipal
point of view it will be necessary to trace very briefly the progress
of what is called Public Health legislation in English towns. After
the amendment of the poor laws and the passing of the Municipal
Corporations Act in 1834 and 1835, English reformers began to turn
their attention to the dreadful sanitary conditions and the high death
rates which prevailed in all the crowded centres of population. In
1838 the Poor Law Commission memoralised the Home Secretary
on the subject, pointing out that much disease poverty and degra-
dation could be prevented by the enactment of a general sanitary
code for towns. An inquiry followed and a valuable report was
issued in 1842. In 1845 and 1847 abortive attempts were made at
legislation, and in 1847 the first! Public Health Act was passed,
the object being to improve the sanitary condition of populous places
in England and Wales, and for that purpose to place ,as
far as practicable the sewerage, drainage cleansing and paving
thereof under one and the same local management and control. The
Act established local boards of health and a central authority called
the General Board of Health to supervise and stimulate their activity.
Though the Act was not compulsory in all cases the new central
Board was enabled to compel towns and districts which most needed
it to accept the new institution. The Local Board of Health was
elected by a class system, the richest class of ratepayers having
no less than six votes; but the provisions of the Act and the powers
of a local board might be adopted by town councils. The result
was interesting and important in many ways but especially from a
constitutional point of view; for those municipal boroughs which
adopted the Act found themselves as sanitary authorities placed under
the superintendence and inspection of a central authority. In 1871
the Local Government Board was established, and the central
authority of public health having undergone various transitions was
at length made a department of the Local Government Board, which
now unites all the functions of the old Poor Law and Public Health
Boards and is now in fact as well as in name the principal, though
not the sole, central authority for local government. The most
important measure in the development of sanitary legislation after
1848 was the Nuisance Removal Act of 1855, which enabled local

1 If we except the Nuisance Removal Act of 1846.
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boards and town councils to appoint Medical Officers of Health in
addition to the Inspectors of Nuisances who already existed. Then
came the Royal Sanitary Commission of 1868—1871 whose report
exposed the imperfections of the system that had grown up. The
admirable report of this commission recommended the codification
of the sanitary laws and the concentration of authorities, and resulted
in the legislation of 1871 to 1875. From that date a comprehensive
and increasingly intelligible system of local government has prevailed
in England. The Public Health Act of 1875 is a real code of public
health. It divides local authorities into urban and sanitary authorities,
the former having more powers and duties than the latter. The
rural sanitary authority is the Board of Guardians reconstituted for
this purpose in 1894 as the Rural District Council. The Urban
Sanitary Authority is in municipal boroughs the Town Council and
in Urban Districts the Urban District Council. As far as the public
health law is concerned the duties and powers of a town and urban
district council are identical, and an identical supervision is exercised
over both by the Local Government Board except in one important
respect. The accounts of an Urban District Council are audited
by the inspector of the Local Government Board, those of a
municipality are not — an anomaly which will probably be remedied
in the course of time, as there is a growing feeling in favour of
establishing an independent financial check upon all local authorities.

The Public Health Act of 1875 is an enormous enactment of
several hundred sections, some of which only apply to rural sanitary
authorities. The greater part however is applicable to town councils,
and a brief analysis will be the best means of tracing out what
constitutes the main province of modern municipal government. Let
us begin with the purely sanitary provisions!.

First the town council has to provide for the proper sewerage
and drainage of the town. The legal difference between a drain
and a sewer is this: — A drain is a pipe draining one building,
and the local authority has to see that the individual responsible
keeps this in proper condition and repair at his own risk. A sewer
is a pipe which drains more then one building, so that two drains
meeting make a sewer. The town council has to make and maintain
sewers out of its own funds, i. e. at the expense of the general body

1 See Public Health Aect 1875 Part 111 sect. 13—-143.
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of ratepayers. Powers are given to the town council for the disposal
of sewerage and the construction of works for that purpose, for the
provision by factory owners of proper sanitary accomodation for
their work people, for the removal of house refuse, for scavenging
and cleansing the streets, for the abatement of smells and nuisances,
for cleansing houses certified by the medical officer of health to be
filthy and for the removal of offensive accumulations on notice given
by the Inspector of nuisances — in both cases at the expense of
the owner or occupier of the offending premises. ,Nuisances“ are
carefully described and classified in the Act, and remedies are provi-
ded for their summary abatement, by service of notice on the person
responsible, who on failure to execute the necessary works can be
compelled to do so by application to the local magistrates. Powers
are given to the town council to prohibit cellar dwellings and to
regulate lodging houses, to prohibit or regulate noxious and offensive
trades and to inspect meat and food exposed for sale. The Medical
Officer of Health and the Inspectors of Nuisances may confiscate
bad food and prosecute the vendor of such before a magistrate. To
prevent the spread of infectious diseases the Town Council is bound
to cause infectious premises to be cleansed and it may destroy
infected articles, provide conveyance for infected persons and establish
hospitals. It is also bound, in case the town is in an area threatened
by any serious epidemic, to carry out preventive regulations made
by the Liocal Government Board for that area. The Council may also
provide mortuaries and places for post mortem examination.

A number of sections are included in the Act with regard to
water supply?!, and others enable the Town Council to take
proceedings to prevent the pollution of streams and rivers. By this
Act moreover the municipal council is made the highway and building
authority for the whole town, the term ,public health® being this
stretched to cover a much wider range of functions than would naturally
be understood.

As highway authority the ownership of all the public streets
and roads and bridges of the town is vested in the town council
together with their repair and maintenance. New streets are laid
out, new bridges constructed under its direction. It has also to
see that the streets are properly lichted. The council is the building

1 Public Health Act 1875 sections 51—70.
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authority as well as the highway authority and in both capacities it
has to prescribe bye laws and regulations for laying out new streets,
for the construction of new buildings etc. etc. In order to assist
local authorities the Local Government Baard has issued ,model bye
laws“ which usually form the basis of building regulations both in
town and country. Builders complain that these bye laws are too
severe, especially in the rural districts, and that they unnecessarily
enhance the cost of building and consequently raise rents. As street
authoritiy the town council supervises traffic and regulates public
vehicles such as omnibuses, cabs, and tramcars.

Since the passing of the public Health Act in 1875 the sphere
of municipal activity has been considerably extended by parliament,
in some cases by the imposition of duties and liabilities, in other
cases by the conferring of powers which a council may adopt or
not as it pleases. Indeed in almost every branch of work a town
council has the minimum which it is compelled, and the maximum
which it is permitted, by law to perform. All its functions are
statutory. By Act it must do a minimum, by Act it may do a
maximum. If it does more or less it offends against the law.

Among many recent enlargements of the field of municipal
activity may be mentioned the additional duties which a town council
has been called upon to perform under the Sale of Food and Drugs
Acts. These involve the appointment of a public analyst and the
provision of laboratories with a view to prevent the adulteration of
food and the sale of adulterated food in the town. Again there are
the Contagious Diseases (animals) Acts, which compel local authorities
to undertake the inspection of dairies etc. under regulations drawn
up by the Board of Agriculture. In the permissive sphere of things
that may be done there has been a still larger accession to the
functions of town councils in common with other local authorities.
By the Public Health Act and other supplementary legislation town
councils may instal electric light, may construct and manage tram-
ways, light railways, baths, washhouses, cemeteries, public libraries,
museums, and gymnasiums; they may lay out parks and gardens;
they may establish lodging houses and provide workmen’s dwellings.
And if the General Acts whether Permissive or Adoptive are
insufficient, and a municipality desires further powers it may apply
to Parliament for a local or private act or to some government
department such as the Local Government Board or Board of Trade
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for a Provisional Order. The power to promote a private act is
given, and the conditions under which the power may be exercised
are prescribed by the Borough Funds Act of 1872, an account of
which will be found in Clifford’s History of Private Bill Legis-
lation 1.

Thus the sphere of municipal activity is presented by two
kinds of acts — Public General Statutes, which may be compulsory,
permissive or adoptive, and Private Local Statutes including Provisional
Orders. I have tried to indicate in a general way the character of
this activity and the maximum and minimum height which it
may attain.

Municipal Finance.

We have now described the functions of municipal authorities,
but we have still to inquire whence comes the revenue necessary
to carry out these functions. Apart from any powers conferred
upon it as a public authority by Act of Parliament a municipal
corporation is capable as a corporation and ,persona ficta“ at
common law of acquiring and holding property in perpetuity. But
this right was very early cut down by a statute of Richard II, which
included ,mayors, bailiffs and commons of cities, boroughs, and other
towns which have a perpetual commonalty in the Statute De
Religiosis with the result that a municipal corporation was from
that time forward put on a par with a religious corporation and
was made incapable of acquiring land or real property except by
license in mortmain from the crown. This legal disability was
recognised in the Municipal Corporations Act and has most seriously
crippled town councils in dealing with growing suburbs. By section
105 of the Municipal Corporations Act 1882 a municipal corporation
is disabled from purchasing and holding more than five acres of
land _either inside or outside the borough except by license from
the Crown or by Act of Parliament. By section 107 however this
grievous incapacity is modified, so that a corporation may acquire
land on terms and conditions approved by the Local Government

! Vol. Il p. 545 sqq. A later account will be found in Redlich and
Hirst's Local Government in England vol. 1 p. 363 sqq. and vol. II
337 sqq. For the history of Provisional Orders up to 1836 see Clifford vol.
II pp. 676—716.
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Board; but the restrictive theory is still adopted by the Courts
that land must only be acquired for the purposes of carrying out
powers conferred by Parliament — for reservoirs for example or
sewage farms or hospitals, but not for the purpose of developing
the town and opening up new suburbs. These disabilities illustrate
the proposition advanced by Professor Maitland a few months
before his death that our land laws are at least a hundred years
behind those of Germany!. After this preliminary caution regarding
the limitations set upon the acquisition of real property the outlines
of the law of municipal finance can be easily explained. They are
contained in parts V. VI, and VII of the municipal code (sections
105—153) supplemented by the Public Health Acts of 1875 and
1890 and by the Local Government Acts of 1888 and 1894.

Let us take first the expenditure and secondly the Revenue.

The expenditure of a town council consists of payments to all
salaried officers appointed by the council, payments made in
accordance with an- Act of Parliament or with the order of a court
of law, and payments necessary to carry out the provisions of the
municipal code.

All payments, with certain specified exceptions?, are to be made
out of the Borough Fund by an order of the Borough Council signed
by three members of the council and countersigned by the town
clerk. Only then is the Treasurer justified in making the payment.
Payments good in form may be bad in substance. An order duly
made out and signed may be contested by any ratepayer on the
ground that it is not authorised by Act of Parliament. To test the
legality of such an order the ratepayer may apply for a writ of
certiorari to remove it to the King’s Bench, where on motion
and hearing the court may disallow or confirm the order with or
without costs according to its judgment and discretion. Under the
municipal code the financial officers of the corporation are the
Borough Treasurer and the Auditors. In many towns the Treasurer
is the local banker, but the system of payment by cheque tends to
make his position insiginficant. A more important officer, not provided

1 For a historical and legal survey of the Statutes in Mortmain see
Grant’s Law of Corporations (1850) pp. 129—153. Some of our old towns
possess large and valuable estates.

2 See Municipal Corporations Act 1332 sec. 141 (1) and fifth Schedule Part
II rule 11.
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for in the municipal code but invariably appointed in large towns,
is the borough accountant, who manages the book keeping and
accounts and should be specially attached to the finance committee.
The same person may be appointed Treasurer and Accountant. It
is the statutory duty of the Treasurer to make up the borough
accounts half yearly to such dates (usually September 29 and
March 25) as the Council, with the approval of the Local Govern-
ment Board, shall determine. A month after this date the Treasurer
must submit the accounts with the necessary papers and vouchers
to the three Borough Auditors, two of whom are elected by the
ratepayers while one is a member of the council appointed by
the Mayor.

The Municipal Audit, it must be confessed, is often an unsatis-
factory affair. There is no statutory qualification for the auditors,
who may be, and often are, mere amateurs. In some large towns
a professional auditor is appointed with a good fee under the
Standing Orders., and his report is published along with the Trea-
surer’s, statement. In others the services of the District Auditors
of the Local Government Board have been obtained by local Act;
but this is rare; for the intrusions of the Local Government Board
are regarded with great jealousy, and it is is affirmed that in many
cases the Auditor of the Local Government Board, having been
appointed rather by way of patronage than for efficiency by the
President, is incompetent as well as independent. It has been
remarked that the educational expenditure of all town councils is
audited by the Local Government Board .

It is the duty of the borough Treasurer after the second half-
vear’s audit to print a full abstract of the accounts, and an annual
return of the receipts and expenditure for the financial year ending
March 318t must be forwarded by the Town Clerk to the Local
Government Board in accordance with a form prescribed by the

! See Education- Act 1902 sect. 18 (3) ,Separate accounts shall be kept
by the council of a borough of their receipts and expenditure under this Act
and those accounts shall be made up and audited in like manner and subject
to the same provisions as the accounts of a county council, and the enactments
relating to the audit of those accounts and to all matters incidental thereto
and consequential thereon, including the penal provisions, shall apply in lieu
of the provisions of the Municipal Corporations Act, 1882, relating to accounts
and audit.“
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Board. It is the duty of the Board in its turn to prepare an abstract
of these returns and lay them annually before parliament. The
municipal year books published by the larger boroughs usually contain
the municipal balance sheet for the previous year with a classified
table of revenue and expenditure.

The Revenue of a Municipal Council may conveniently be
divided under four heads according as it comes from property, profits,
rates or loans. The municipal Corporations Act constitutes what is
called ,the Borough Fund“, which consists primarily of ,the rents
and profits of all corporate land, and the interest, dividends and
annual proceeds of all money, dues, chattels, and valuable securities
belonging or payable to a municipal corporation, or to any member
or officer thereof in his corporate capacity and every fine or penalty
for any offence against this Act!.

The Borough Fund is applied to and charged with a number
of payments specified in the Fifth Schedule of the Municipal Cor-
porations Act including“ all expenses charged on the borough fund
by any Act of Parliament or otherswise by law“ and ,all other
expenses, not by this Act otherwise provided for necessarily incurred
in carrying this Act into effect“2. If the Borough Fund is more
than sufficient for the purposes to which it is applicable by law the
surplus is to be applied under the direction ot the town council for
the public benefit of the inhabitants and for improvements in the
borough. If the surplus arises from the rents and profits of the
property of the municipal corporation and not from a borough rate,
the municipal corporation in its capacity of sanitary authority for
the borough may apply the surplus in payment of any expenses
incurred by them as sanitary authority on sewers, streets, or other
improvements, under the Public Health Acts3.

It is of course extremely rare for a Municipal Corporation to
be in the happy position of being able to meet its expenses by rents and
profits. As a general rule the bulk of the revenue is raised by
that kind of direct taxation which we call rates.

A rate is a tax levied locally on the inhabitants of a local govern-
ment area by the local authority for that area. It is levied upon

! Municipal Corporations Act 1882 sec. 139.
2 See M.C.A. 1882 Fifth Schedule, part II, rules 11, 12.
3 Municipal Corporations Act 1882 sec. 143.



Municipalities in England. 43

the occupier of rateable property, not in proportion to his wealth
or income but in proportion to the rateable value at which the
property would let to a hypothetical tenant subject to certain
statutory deductions. The three principal rates are the poor rate
levied by the Board of Guardians in every poor law union to meet
the expenses of pauperism in the union, the district rate levied by
all sanitary authorities to meet expenses under the Public Health
Acts and allied statutes, and finally the borough rate levied by town
councils in the following circumstances. If the Borough Fund above
described prove insufficient ,the council shall from time to time
estimate as correctly as may be, what amount, in addition to the
borough fund will be sufficient to meet the deficit, and ,in order
to raise that amount the council shall, subject to the provisions of
this Act, from time to time order a rate, called a borough rate,
to be made in the borough.“

As a general rule the Borough Rate 1s based upon the Poor
Rate, but if the borough authorities are not satisfied with the poor
rate assessment they may make a separate and independent valuation of
their own for the purposes of the borough ratel.

The Borough Rate goes into the Borough Fund and is only
applicable to expenses under the Municipal code. For its usually
larger expenditure under the Public Health Acts for Sanitary pur-
poses, streets etc. the town council has to rely upon the General
District Rate supplemented by Government Grants in Aid. The
General District Rate is also based upon the valuation for poor law
purposes, but differs from the Borough Rate because agricultural
land, railways and canals are only assessed at one fourth of their
annual value, the reason being that these properties are held to
derive much less benefit than houses, mills etc. from the expenditure
for public health purposes. Although the valuation for all rates
within boroughs is now almost always the same, there are many diffe-
rences as to the mode of collection. The overseers acting under
the Boards of Guardians collect the poor rate, and they frequently
collect the other rates and pay them over to the town council.
But the parochial system of rate collecting has not been found
efficient; and the town council, having discretion under the Public
Health Acts so to do, has begun (especially in large towns) to

! For the borough rate see M.C.A. 1882 sec. 144.
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collect its own rates for itself. To unify the collection of all rates
within the borough is very desirable, but can only be completely
achieved where the poor law union is identical with the borough,
and unfortunately as a rule the poor law unions are not coterminous
with the borough boundary. The necessary amalgamation has been
effected in some cases by Private Act!, and considerable economies
have resulted. Reformers look forward to the passing of a general
act for the purpose of constituting all county boroughs, i. e. all borough
of more than 50000 inhabitants, poor law unions. At the same time
all the powers duties and liabilities of the Poor law Guardians and
Overseers of the Poor should be transferred to the town council.
The town council would then be the local authority for all purposes
within the borough, and from this simplification nothing but good
would follow, provided that women, who are eligible for the office
of poor law guardian, were also made eligible for the office of town
councillor 2.

In addition to the Borough, General and District rates there are
many towns in which special rates are levied under local or adoptive
acts. Some of these rates, like water and gas rates, may be levied
by companies and are really rents, or payments for the water or
gas supplied, the payments being measured by taps or meters.

Government contributions to the Relief of Rates.

Lastly Municipal Councils like other local authorities receive
aids from the national exchequer. These are really contributions
from the taxes to the rates and as every ratepayer is a taxpayer
the process is that of taking money from one pocket and putting
it into the other. The system, which has grown up gradually in
response to the complaints of ratepayers at the growing burdens to
which they are subjected, is generally defended on the ground that
many services performed by local authorities are more or less
national. Main roads and education are obvious examples. A better
justification is that grants in aid may be used as an engine for
securing efficiency and enabling the Central authorities by means of

1 E. G. by the county borough of St. Helens in Lancashire.
2 Since this was written women have been made eligible for all local
authorities by an Act ob Parliament.
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inspectors to bring up such local services as police, education and
sanitation to a higher standard than they would otherwise attain.
In the case of municipalities the amount of contribution depends
upon whether they are or are not county boroughs. If they are,
they obtain along with-the County Councils special revenues from
licence duties, estate duties and the beer and spirit surtax. If
they are not, the inhabitants of the town get these reliefs as county
ratepayers through the County Council. Other grants however such
as the grants for police and elementary education are received by
all boroughs except the very small ones. And every town council
as urban sanitary authority under the Public Health Acts may
receive a grant of half the salaries of its medical officer of health
and inspector of nuisances. The whole system of Grants in Aid
is recognised to be in urgent need of change and simplification;
and the present Chancellor of the Exchequer Mr. Asguith has
intimated that he hopes to introduce a comprehensive reform ere
long. It so he will probably follow out the Suggestions made some
years ago upon this subject in the Report of the Royal Commission

on Local Taxation.



DOl https://doi.org/10.3790/978-3-428-57377-6 | Generated on 2025-08-27 16:54:24
OPEN ACCESS | Licensed under CC BY 4.0 | https://creativecommons.org/about/cclicenses/



London.
From

F. W. Hirst.



DOl https://doi.org/10.3790/978-3-428-57377-6 | Generated on 2025-08-27 16:54:24
OPEN ACCESS | Licensed under CC BY 4.0 | https://creativecommons.org/about/cclicenses/



Preface.

The present clerk to the Liondon County Council, G. L. Gomme,
a scholar and antiquarian as well as administrator, declares, in his new
book on old London! that ,the study of English local institutions can
only be properly undertaken by first understanding the history of
London*.

If this startling proposition be true — and a whole book might
be written in its defence — how much more true is it that London
local institutions can only be properly understood in the light of
London’s history. Certainly without that light one may grope in
vain for any clue to the anomalies and incoherences by which
even after the Reforms of 1888 and 1899 the Government of London
is still beset. Our main object in this monograph, which is to describe
the present government of London and particularly the organisation
of the London County Council, will be best attained if we approach
it through the avenue of history.

Part 1. Historical.

L. Roman London.

Through all the strange turns and vicissitudes of a long and
varied history, through all the gigantic developements of its later
expansion, London has preserved a strong continuity of character.
It is perhaps the only great capital that has never been imbued
with a military spirit or possessed by a military organisation. It is
also the only capital which can boast that for eight centuries it has
been untouched by foreign armies. Its story is political and social
and commercial. I say commercial rather than industrial, because

1 The Governance of London. T. Fisher Unwin London 1907.
Sdriften 123. 4
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(doubtless on account of its geographical situation) it has always
been more a place of trade and exchange than of manufactures. A
large number of its richest and most influential citizens have always
been of foreign extraction, and for this among other reasons it used
to receive from the foreign Kings of England whom it helped to
select and to finance differential and even preferential treatment as
compared with other towns of England. In point of population it
has always been the least English of English towns. There is
probably no city in the world, unless perhaps it be Constantinople,
whose existing institutions and government would be less intelligible
were they described as they are instead of being traced from their
dim beginnings and distant origins.

London was doubtless a celtic town before Caesar invaded
Britain. The Romans preserved the native name, but our first
knowledge of it in historical literature comes from Tacitus who, in
the 83rd chapter of the 14th Book of the Annals, mentions that
London was not like Colchester and St. Albans a Roman ,colony‘’ —
probably therefore it was not a military station — but that it was
,a great place for traders and markets“!. A modern Tacitus with
a similar allowance of words could hardly describe the London of
today more happilly. For a long time it appears probable that the
Romans did not even surround Londinium with a wall, and this may
have contributed to the rapidity of its early growth, untroubled by
arms or alarms, in the peaceful security of Roman protection. Its
commercial importance may be gauged by the simple fact that about
half the great Roman roads radiated from London. The old walls,
which existed down to the 18th century, and of which considerable
fragments still remain, correspond with the present City boundary.
Some hold that they were not actually built during the Roman
occupation but were erected by the Romanised Britons to secure
themselves against the Saxon invader. However the better opinion
seems to be that the walls, as we know them?2, were built in the

! Londinium cognomento quidem coloniz non insigne, sed copia
negotiatorum et commeatum maxime celebre.

2 An earlier and smaller circumvallation was ascribed by tradition to
to Constantine the Great, who is said to have walled in the town to please
his mother Helena herself a native of Britain. For traces of this earlier and
inner City see Gomme’s Governance of London Chap. 11. Billingsgate
is probably the site of one of the gates of this acropolis. The sacred London
stone was at its centre or at its western gate.
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last century of the Roman occupation, ie between 809 and 409.
There is always a danger that the popularity of antiquarian research
may lead us to exaggerate the importance of early history. But
it is to be remembered that the Roman occupation of Britain com-
mencing in 43 and ending in 409 A. D. covers a longer period
than that which divides the reign of Edward VI from the reign of
Edward VII. Whether therefore it was merely a village or the
capital of a celtic king! when the Romans found it, London clearly
had ample time to develope into a considerable town before it was
exposed to the inroads of the Saxon barbarians. The line of the
Roman wall, the mark for 1500 years of municipal independence
and continuity, deserves a brief description. It ran straight from
the Tower to Aldgate where it bent round to Bishopsgate. On the
east it was bordered by the Minories and Houndsditch. From
Bishopsgate it ran eastward to St. Giles Churchyard, thén south-
ward to Falcon Square, then in a westerly direction by Aldersgate
under Christ’s Hospital towards Giltspur Street, southward to Ludgate
and thence to the Thames. In all probability a wall also ran along
the bank of the river, for such a wall existed in the 12th century
as we know from Fitz Stephen, and Sir Christopher Wren also
noticed it2.

Judging merely by the space (about one square mile) enclosed
in the walls and by its ,territorium‘ London was larger than any
other British town in Roman times, and towards the end of the
occupation the Imperial Treasury for all Britain seems to have been
transferred from York to London. Our authority for this is the
Notitia, a description of Britain compiled towards the end of the
1th century, when there resided in London two Roman officials,
one an accountant general styled ,the Rational of the sums of all
Britain“ and the other a Treasurer, styled ,the Provost of the
Treasures of Augusta® in Britain“. For fifty years after the depar-
ture of the Romans London governed itself, and there was probably
little or no change in its municipal institutions. The withdrawal

* A slight argument in favour of a large celtic London is that Lud
[gate] and Dow[gate] are both names of British origin, see Archaeologia vol.
XL p. 59.

2 See Wren's Parentalia p. 265

3 In the reign of Valentinian London was dignified by the additional

name of Augusta.
4 *
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however of the Roman fleet, which had guarded the Channel, must
have caused a serious loss of commerce, against which however the
Citizens might set their relief from annual contributions to Rome.

II. Saxon London.

In 457 A. D. Hengist defeated the Britons at Crayford, the
eastern boundary of the London territorium, and the survivors fleeing
to London found refuge within its walls. Canterbury was Hengist's
capital, and the conquest of London seems to have been reserved
for the East Saxons, who about 520 A. D, combined Essex, Middlesex
and Hertfordshire into a Kingdom with London as their metropolis?.
At any rate in 604 A.D. Bede describes London as the East Saxon
Metropolis and a great emporium. This could hardly have been its
condition, unless it had been spared the utter destruction that over-
took most of the Roman cities in Britain. Otherwise we should
have to suppose that the Saxons having slain the inhabitants or sold
them into slavery made a settlement in the town and adapted them-
selvs immediately in this one case to commercial life; and it would
be still more difficult to account for the survivals of Roman Law
and customs which we shall have occasion to note. Ethelbert King
of Kent built the first Saxon church of St. Paul at the beginning
of the seventh century on the site of the Roman temple of Diana,
and relics of the Diana cult lingered into the Middle Ages. From
this time we know London again in the words of Bede as ,a mart
town of many nations which repaired thither by sea and land“?2.
No doubt the town suffered like all old towns from fires, and it is
not to be supposed that with the exception of the walls, streets, and
gates Saxon London can have borne much resemblance to the Roman
city with its houses, markets, theatres, baths and public buildings
of brick and stone; indeed we are told by Bede that no archi-
tecture in brick or stone was attempted by the Saxons until the
year 68032.

London survived the wars of the Heptarchy; and when Egbert
became Overlord of all England in 827, he made London his resi-

! So Bede; but possibly this only meant ,ecclesiastical metropolis®,
the seat of the bishop not of the King.

2 See Bede Book II. Chap. 3.

3 See Bede book II and Stow’s Survey (1754) vol. 1I, p. 9.
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dence. Then began the Danish invasion of England. But the town
was so populous and its walls so strong that it beat off the Danes
over and over again. In 851 however the Danes plundered London
and held it for a time, and a Danish army wintered there in 872.
Alfred the Great at length got the upper hand of the invaders and
in 886 rebuilt the walls of London and restored the City. When
Canute obtained the Kingdom in 1016 London paid a tribute of
£ 10500, one seventh of the whole amount paid by England. This
is not very different from the proportion London would now pay on
the basis of population. The Danes had a permanent settlement or
Wick outside the walls of London, commemorated by the Church
of St. Clement Danes in the middle of the Strand, and by Wych
Street. Later on, as intercourse with Normandy increased, Normans
began also to settle in London?!, and thus Saxon-Roman London, so
dear to Freeman as ,the stronghold of English freedom“ began to
assume a foreign complexion, owing to the growing number of the
foreign traders who brought foreign wares into London and exported
English wool and other products to the continent. This influence
proved decisive in the developement of London institutions. Within
the City walls the ancient Roman division into ,regiones‘ seems to
have lingered, and the Roman idea of a municipium was probably
never quite lost. Above all the merchant law and customs, un-
doubtedly of Roman origin, were cherished by the citizens and con-
firmed by successive kings. Alfred the Great, who issued his code
of law (Dombok) in 890 A. D. made special arrangements for London.
His division of the City probably followed the Roman ,regiones‘.
These divisions elected their own magistrates; but the whole govern-
ment was presided over by an Alderman, afterwards called Reeve,
and, then Mayor. To this office Alfred appointed Aethelred, Alderman
of Mercia?. A copy of Alfred’s Dombok was apparently preserved
in the City Archives and used by Andrew Horne in compiling his
well known treatise called the Mirror of Justices. Horne, a
fishmonger of London and Chamberlain (Town Clerk) in the reign of

1 Probably from 886 A. D. onwards: see Gomme’s Governance of
London p. 190—1.

2 Saxon Chronicle A. D. 886. The chief Saxon or Teutonic institution
which London received was the Folk-moot, which used to meet as late as
the 13th century at St. Paul’'s Cross. It was a popular assembly which
claimed the right of confirming or rejecting the Sheriff’s appointment.
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Edward II was well acquainted with the Anglo-Saxon language and
terms of law. What we have to note is with what tenacity London
clung to its autonomous customs and independent ways when Roman-
ised England fell to the Tribal System of the Saxons and again when
Saxon England yielded to the feudal system of the Normans. The
charters and privileges granted to the City of London by the Norman
Kings were largely exemptions from the feudal system and permission
to continueto enjoy the laws of Alfred, Athelstan and Edward the Con-
fessor. From the reign of Athelstan (925—940 A. D.) date the famous
dooms or laws of the City of London which afford a glimpse of
London Government a thousand years ago. It was a combination
of civil, ecclesiastical, and commercial authority. ,This is the
agreement (compact) — so begins one of Athelstan’s laws, ,which
the Bishops and Reeves belonging to the city of London have
resolved upon and sworn to observe“!, and the doom proceeds to
recite numerous resolutions for mutual defence against robbery and
violence entered into by ,the free gilds“ of London. Under Anglo
Saxon law a guild (from gildan to pay) was a fraternity, association
or company towards which every member made a contribution.
The sums subscribed were put into a common stock which was
used partly to protect members of the guild and partly to compensate
them for losses. In Norman times these common law guilds and
free associations were only suffered to continue in other boroughs
under royal licence. But the London guilds continued under cover
of charters, and blended with the system of London government, so
that the city Hall was called the Guildhall, though primarily the
meeting place not of the London guilds but of the Liord Mayor and
Commonalty of the City. It has been left for Mr. Gomme to show
that the Laws of Athelstan point not only to the existence of guilds
but also to the autonomy of the Londoners and to a conflict between
London Law and Saxon Law. TUnder Anglo Saxon and Danish
kings London was treated as a self governing community, apart from
the rest of the Kingdom, with a constitution resembling in some
respects that of the Roman Municipium to which it succeeded. The
magistrates were appointed as a rule by the citizens but sometimes

! Wilkin’s Leges Anglo-Saxonicae. 965and Gomme's Governance
of London pp. 121—132 which contains a literal translation and some
ingenious comments.
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by the King; and the Bishop, who had great authority, was appointed
by the Archbishop of Canterbury. But London was not a corpo-
ration. The device of ,gildating“ or incorporating a whole town
was of much later date. The free population of London governed
itself loosely in guilds and communities. The symbols of unity were
the walls, and the magistracy, and the bishops. The population and
wealth of the city were probably less than in Roman times, but
still its power and resources must have been considerable; for the
Saxon Chronicle frequently states that a King succeeded to the
throne ,with the sanction of the citizens of Liondon“. Under Edward
the Confessor Anglo-Saxon law was again revised and consolidated,
and under William of Normandy many of the liberties lost in the
rest of England were preserved in London after the Conquest
including the ancient privilege of Londoners not to be called on
to Fight outside their territory!. The Roman church and the
Roman merchant law prevented London from being wholly Saxonised
Danised, or Normanised. And if we wish to visualise these con-
servative influences we may see them in St. Paul's church and in
the Leadenhall Market, the former standing where once stood the
Temple of Diana and the latter occupying the site of the Roman
Forum.

III. Norman London and the London charters.

There was a Norman as well as a Saxon party in London when
William invaded England to assert his claims to the throne. The
Bishop of London himself was a Norman; and William in order to
secure the allegiance of the citizens commenced his reign by granting
them a charter which was never revoked. Brief as it is this charter
or writ is a comprehensive grant of all existing liberties and privi-
leges. In the words of Norton he found the Londoners holding
their land, houses and goods in their own right, entitled to dispose
of them at discretion, or to transmit them by will: —  Governed by
their own magistrates and amenable only to their own courts, they
were privileged in having justice dispensed to them not according
to the will of any superior but according to the general law of the
land, modified by their own peculiar customs®. In short the Bur-
gesses of Liondon possessed all the legal rights and privileges which

! See a Charle of Edward II in Nortons History of London p. 442.
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in Anglo-Saxon times distinguished men of the first rank, who held
land in their own right and were entitled to the appellation of freemen
in a country largely populated by serfs?.

This first famous charter may be literally translated from the
original Anglo-Saxon as follows: —

, William the King greets William the Bishop and Godfrey
the Portreve, and all the Burghers within London, French and
English, friendly. And I make known to you that I will, that ye
be law-worthy, as ye were in the days of King Edward. And I
will, that each child be his father’s heir after his father's days.
And I will not suffer that any man command you any wrong.
God keep you.“

The Portgerefa or Portreeve?, to whom with the Bishop this
charter is directed, was the civil and judicial chief of London just
as the Shire-gerefa or sheriff was the civil and judicial chief of a
county. The value of the charter consisted of course in the King’s
relinquishment of his right to reduce the French and English residents
of the city to dependents of the Crown. By leaving them freemen
or rather free tenants, as Norton remarks, ,this charter forms the
appropiate and stable basis of all the subsequent franchises and
privileges of the citizens whether political, corporate or private®.

The grant of this charter may be ascribed partly to the wealth
and importance of London and to the difficulty ot obtaining an
unconditional surrender, partly to the strong Norman element which
was ready to welcome William under the lead of the Norman Bishop
Stigand. But the Conqueror did not trust solely to the gratitude
of the burgesses; he at once began building the Tower of London
so that the citizens might see, and if necessary feel, his power.
Along with the Tower many churches, monasteries and other stone
buildings began to be erected in the massive Norman style. William
Rufus walled in the Tower, rebuilt London Bridge, and erected
Westminster Hall. The charter granted to the citizens by Henry
the First is a long and important document of great historical
interest. It recognises in the most explicit manner the special laws,
courts, and customs of the City of London, and provides that the

1 See Norton’s City of London p. 59.
2 Anglo Saxon Gerefa, English Reeve, German Graf. The Etymological
relationship of English Sheriff to German Grafschaft is curious.
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Londoners shall have their rights of hunting ,as their ancestors
had“ in Chiltern, Middlesex and Surrey. In its commerce with other
towns London is to be toll free, and if tolls are imposed on Liondon
merchandise by another town Liondon may retaliate by imposing tolls
on the goods from that town. On the death of Henry I London
supported Stephen, who courted the citizens and granted them,
as Henry I had done, the right to choose their own sheriff; but
only in return for a payment of a hundred silver marks. Stephen’s
death in 1154 ends the Norman period.

IV. Plantagenet London 1154—1485 A. D.

From 1154 to 1485 England was ruled by the Plantagenets.
The first of the line, Henry II, granted the citizens of London a
new charter resembling that of Henry I but with a few restrictions
and reservations, the most important being that the right of electing
their sheriff was withdrawn. It was in this reign that Fitzstephen,
a monk of Canterbury, wrote in Latin his famous and laudatory
description of London. He tells of its wealth, its commerce and
markets, its sports, its schools and its churches numbering in city
and suburbs 139. He likens its government to that of Rome. The
sheriffs (vicecomites) tally with the Roman Consuls, the Aldermen
with the Roman senators. Then there are magistrates, markets,
courts, comitia and regiones. Certainly this precious tract,
fortunately preserved in Stow’s London, bears out the view that
some institutions of London Government dated from Roman times.
The second charter of King John restored the election of the sheriff
to the Citizens. His fourth charter expelled from the city the guild
of weavers, whose monopoly probably injured the community. King
John's fifth charter to London, in the 16t year of his reign (1215
A. D.), grants and confirms to the barons of the City of London
,that they may choose to themselves every year a mayor, who to
us may be faithful discreet and fit for government of the City, so
that he may be presented to us on being chosen, or in our absence
to our justiciar; and it shall be lawful to them at the end of the
year to remove him and substitute another if they will, or to retain
the same, provided he be presented to us or our justiciar in our
absence.“ In the City Records this grant is summarised, with the
important addition that the Mayor of London is to be chosen by
,the barons® from among themselves. This charter however
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is not the origin of the mayoralty. It confirms a custom. The first
Mayor is believed to have been Henry Fitzalwyne who was elected
in 1189 and held office till 1212. His name is the first entry in
the Chronicles of the Mayors and Sheriffs of London. The fourth
charter of John (1202) also refers to the Mayor, but according to
Mr. Round the earliest contemporary reference to a Mayor of London
is 1193 A. D. About the same time (A. D. 1191), in the absence
of Richard the First, John with the Archbishop of Rouen and the
King's justiciars granted the Londoners their commune!. The
,Commune“ is doubtless correctly interpreted by Mr. Gomme as
the right of common self government by the townsmen. It was the
reassertion of an old claim, the restoration of an old right, and may
be read in the light of the ancient saying: — ,Come what may the
Londoners shall have no king but their mayor* 2-

The frequency of fires had led the Court of Aldermen in the
first year of Richard's reign to pass an ordinance, or by-law, that
in future houses should not be built of wood or thatched, but should
have an outer wall of stone raised sixteen feet from the ground.
Twelve aldermen were chosen at a full hustings to form a sort of
building committee to see that the ordinance was carried out and
to settle disputes as to inclosures, party walls etc. Later on however
the ordinance fell into desuetude, and it was only in the reign of
James the First that brick really superseded wood as the common
building material. Another interesting feature of Richard’s reign is
the recognition in his second charter to London of a prescriptive
right of the citizens to free navigation of the Thames. The right
is implied in a clause directing that all fishing weirs which obstructed
its navigation should be removed. The Thames jurisdiction or ,con-
servancy“ was long disputed, first by the Constable of the Tower
and later by the Lord High Admiral on behalf of the Crown against
the City authorities, until in the reign of James the First the City's
conservancy was recognised and defined by charter as extending
from Staines to Yenleet and as including the river Medway.

! Concesserunt civibus Londoniarium habere communem suam. So the
contemporary chroniclers.

2 Indirectly the London community did actually give England a
sovereign; for Geoffrey Boleyn, Lord Mayor of London in 1457, was great
great-grandfather of Queen Elizabeth. The title Mayor had an almost royal signi-
ficance owing toCharlemagne famed descent from a Parisian mayor of the palace.
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In the quarrel between John and his barons London sided against
the King. The army of the barons entered the City in 1215 and
repaired Aldgate which was then in a ruined condition. A special
clause of the Magna Charta confirmed London in its ancient liberties,
immunities, and free customs. The long and troubled reign of Henry
the Third yielded no less than nine charters to London, a number
that suggests, if it did not provoke, Hume's sarcasm on this reign
that ,Jaws seemed to lose their validity unless often renewed“.

The supreme organ of City Government at this time was the
folkmote, a meeting of the whole body of citizens at St. Paul's
Cross summoned by a bellman. The old city books refer to it as
an ,immensa communitas civium‘. The King treats with the folkmote
as representing the citizens at large. They were by now possessed
of a common seal, one of the marks of a corporate capacity; for
without a seal a community could not dispose of property or institute
legal proceedings !.

The sixth of Henry’s Charters granted in the 315' year of his
reign is the first charter that mentions the Mayor and Commonalty
of London and recognises their corporate Acts under the Common
seal. His ninth charter throws light upon the law merchant. The
pleas concerning merchandise, it says, were wont to be decided by
law merchant in the boroughs and fairs by four or five of the
citizens there present. In London the citizens chose wardens to
adjudicate in these disputes and it was usual also to appoint a
special alderman (one no doubt who was conversant with foreign
languages and usages) to administer the law merchant to the German
members of the Steelyard 2.

The most important social change that came over London in
the 18th century was the establishment of many orders of Friars —
Black, White and Grey. It is said that two thirds of the whole
area of Plantagenet London was at length appropriated by friaries,
monasteries, convents and hospitals. In 1285 the first water conduit
was constructed to cairy water in leaden pipes from the Tyburn?

! Trace of civic property is at the end of Edward the Third’s
reign when the Commonalty complained that the Mayor and aldermen had
been using the City Seal to make grants of City land without authority
from the Commonalty.

2 See Calthorpe’s Usages pp. 12, 13., Liber Albus fol. 40, Norton’s

History of London p. 248.
3 Burn means stream.
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to Cheapside. In 1290 Charing Cross was erected in memory of
Queen Eleanor, and in the same year the Jews were expelled from
0ld Jewry, to return again under Cromwell. The great reforms of
English law and administration in the reign of Edward the First had
only an indirect bearing upon London; But the first London Charter
of Edward the Second is of high constitutional interest. The
citizens had prepared a series of proposals for the improvement of
London government; and these articles were submitted to the King,
who was pleased, after making certain alterations, to ratify 20 ar-
ticles which should thereafter be perpetually observed. The mere
fact that, after the administrative and legal reforms of Edward the
First, the Crown was now sufficiently influential and sufficiently
respected in London for the citizens so far to forego their legis-
lative autonomy as to submit their projects of municipal reform to
the King for his confirmation is in the opinion of Mr. Gomme
highly significant. It marks a change in the relation between London
and the State. Henceforth the autonomy of the City of London
tends to be sub-legislative rather than legislative. The supremacy
of the king and parliament is scowly established. The rights of
Londoners are regarded more and more as privileges to be with-
drawn or modified from time by the state, and gradually the diffe-
rences that marked off the laws customs and institutions of London
from those of the rest of England dwindled, and became less signi-
ficant though they have remained perceptible if not substantial
down to the present day. The City constitution as contained in
these articles of Edward the Second’s first charter is of historic
interest and may be briefly summarised: —

The Mayor and Sheriffs are elected by the citizens as provided
in previous charters. The Mayor is to remain only one year in
office, and is to hold no other civic office. He is not to encroach
on the Sheriff's courts. The Sheriffs are to have two clerks and
two sergeants. The Aldermen are to serve one year only. The
tallages are to be assessed by wards-men deputed for that service
in the several wards and may not be increased by the Mayor and
Commonalty. The sums so raised are to be delivered to four of
the Commonalty to account for the disposal of the money. Freemen
of the City must pay ,scot and lot‘ and bear all civic burdens.
Those who are members of a trade or mystery may be admitted to
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the freedom of the city at the hustings court; those who are not
members may only be admitted with the full assent of the Commonalty
assembled. Those who enjoy the liberty of the city but live outside
it must pay scot and lot in respect of the trade they carry on
within the city. The Common Seal of the city is placed under
custody of two aldermen and two commoners to be chosen by the
community. Weights and scales are to be in the custody of honest
men skilled in weighing and chosen by the community. Non-freemen
may not retail wines or other wares within the city or its suburbs.
All brokers are to be chosen by the merchants of the trades
concerned. Non-citizens within the City and suburbs must pay civic
burdens, except merchants of Gascony and other foreign parts. The
property of Aldermen is to be taxed by the men of their wards
like that of other citizens. Bridge Keepers are not to be aldermen,
but are to be chosen by the Commonalty. The Chamberlain?!, the
Common Clerk 2, and the Common Sergeant are also to be popularly
elected. The Mayor, Recorder, Chamberlain, and Common Clerk,
are to be content with their just and ancient fees.

The King further granted that the Mayor Aldermen and Com-
monalty might by common consent, for the common necessities and
profit of the City, assess tallages upon their own goods, and rents,
and upon the mysteries and levy the same; and that the money so
levied should remain in the hands of certain commoners to be laid
out for the common benefit of the City.

Here we get an early glimpse of the beginning of municipal
rates — the characteristic system of local taxation in England, which
eventually took shape in a general statute for poor law purposes in
the reign of Elizabeth.

This charter carries the developement of the City’s written
constitution to a point at which it will be convenient to pause before
reviewing rapidly the further changes it has undergone.

The Aldermen mentioned in this charter were presidents of the
,Wards‘, and the ,wards‘ were the divisions previously called Alder-
manries or guilds3. The Aldermen went on being elected annually

1 The City Treasurer

2 The town clerk.

8 The territorial guild should he distinguished from the commercial guild,
though the administrative and mercantile institutions of London were clearly
connected.
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until Edward the Third in the 28!t year of his reign passed an
ordinance in council making them irremoveable without cause, which
ordinance was confirmed by a parliamentary statute in the reign of
Richard the Second. The Aldermen of the City of London have
from that time been, and still are, elected for life. They are now
elected by the ratepayers in each ward. This was of course a
great encroachment on the democratic character of the government
of the City of London. Another clause of this charter confirming
the privileges of exclusive retail trading in the City and suburbs to
freemen indicates how the connection of commercial privileges with
civic rights inevitably tends to the establishment of an oligarchy.
But the City of London maintained its democratic character far
more successfully than other English boroughs, where ,select bodies“
had gained almost exclusive control long before the Reform of 1835.
It should be observed that the old city franchise was based on
occupation and the payment of local rates (scot and lot) but that
it was not necessary for a voter to sleep within the walls. The
election of the Mayor and Sheriffs and of the Chamberlain or City
Treasurer, another important officer, by the Commonalty did not
survive the growing power of the City Companies. ,Nor is it sur-
prising“ as Norton writes, ,that the same mercantile influence which
. established the trading qualification of the freemen, should also be
powerful enough to remodify their elective franchises, so far as
regarded the chief civic dignitaries.

But it is also not surprising that the inconvenience of govern-
ment by general meeting, which tended to become mob rule, should
have led to further constitutional changes. The first attempt at a
remedy was made in the reign of Edward the Third after the City’s
power to amend its own constitution by ordinance had been solemnly
recognised and confirmed by a charter of 1341!. In 1346 the
Assembly of Citizens at large (folk-mote) passed an ordinance that

! This charter, granted June 3rd 1341 (the 15th year of Edward III)
witnesses to the ancient right of altering its own constitution which belongs
even now to the City of London and to no other authority in England; for
even the House of Commons cannot alter its constitution without the assent
of the King and the House of Lorde. The charter declares that ,where
customs previously in use proved hard and defective or anything newly
arising in the City needed amendment, the Mayor and Aldermen with the
assent of the Commonalty might apply and order a fit remedy as often as
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each ward at the annual ward mote should choose according to its
size, 8, 6, or 4 members to deliberate on the common interests of
the City. The electorates however were not clearly defined, and
29 years later a special meeting of leading citizens was called, and
an ordinance passed, complaining of the discretionary power assumed
by Mayor and Aldermen of summoning from the delegates of the
wardmote only those whom they liked as Common Councillors to
deliberate on City matters. This special meeting ordered that in
future the Common Councillors should be nominated by the trading
companies instead of by the wards and that all persons so nominated
should be summoned to take part in the Common Council and in
the election of officers. The Citizens at large however did not
relish exclusion and persisted in taking part in City affairs. At last
in the 7th year of Richard the Second an immensa communitas
of citizens specially convened made an ordinance that the election
of Common Councillors should be restored to the wards, four to be
elected by each. This was the last meeting of Liondon’s citizens in a
legislative and corporate capacity. The ,immense community“ was
henceforth represented by the Common Council. The Community
however continued to meet in an electoral capacity for 84 years
longer until the 7th year of Edward the Fourth’s reign, when it was
enacted that the Common Council instead of the mass meeting of
citizens should elect the Mayor and Sheriffs. But eight years later
the City Companies contrived to associate themselves with the
election, and finally it was established by an Act of the Common
Council in the 15th year of Edward the Fourth that the masters
and wardens should associate with themselves the honest men of
their mysteries and come ,in their last liveries“ to the elections of
the Mayor and Sheriffs; and that none but themselves and the
members of the Common Council should be present.

‘We cannot leave Plantagenet London without referring to the
fall of the order of Knights Templar in 1818 and the subsequent
lease of their property (the Inner and Middle Temple) to the
Students of the Common Law to whom it still belongs, and who

seemed expedient; so that such ordinance should be profitable to the king
and citizens and to all others liege subjects resorting to the city, and also
consonant to reason and good faith“: see Liber Albus, and Norton
p. 470.
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still govern it as a precinct through their Benches. Towards the
end of the 14th century Geoffrey Chaucer the first great English
poet was employed as clerk of various public works in London, his
father being a city vintner. Westminster Hall was rebuilt by
Richard II in 1397, and the Guildhall was built in 1411. This has
been the seat of the Common Council ever since, and its name
testifies to the association of the City Guilds and Companies with
the Government of London. The most  thrilling military events of
the period for London were the rising of Wat Tyler in 1381 and
the unsuccessful attack of Thomas Nevill in 1741. The rule of the
Plantagenets was ended by the battle of Bosworth in 1485.

Tudor and Stuart London 1485—1688.

In the reign of Henry the Seventh a Venetian visitor to London
was struck by its wealth and especially by the vast quantity of the
gold and silver plate displayed by the goldsmiths, which far surpassed
anything he had seen in the great Italian Cities.

There was no improvement however in sanitation. Fevers and
plagues constantly broke out, nor was any respite afforded until the
great fire destroyed the central breeding grounds of so many abominable
and loathsome diseases. It has been said that, as Norman London
was distinguished by the foundation of the monasteries and Plantagenet
London by the foundation of the friaries, so the most important
event for Londoners in Tudor times was the suppression of all
religious houses and the confiscation of their vast wealth and
possessions. Most of the London Friars and Monks were evicted
m 1538. Some of the foundations were: converted into hospitals
and schools, others were sold to the City Companies. But a great
many lands and buildings must have been thrown into the market,
and the outgrowth of the city must bave been considerably postponed.
The earliest maps of London date from the middle of the 16t century
and show that the only urban part of London outside the City walls
was on the West for half a mile beyond Ludgate and Newgate.
St. Giles was actually in the fields. Moorfields, Spitalfields, Leicester
Square and Convent Garden were still real fields or gardens. Clerken-
well and Islington were villages. Holborn and Bloomsbury were
rural health resorts. Piccadilly was a country road and was called
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,the waye to Redinge“1. Henry the Eighth had good sport, as a
proclamation against poaching shows, with partridges, pheasants and
herons ,from his palace at Westminster to St. Giles in the Fields
and thence to Islington, Hampstead and Hornsey Park“. In
Elizabeth’s time the growth of London began to alarm the Govern-
ment, and in 1580 the building of new houses or tenements within
three miles of the City was prohibited by proclamation; but the
prohibition was not observed. In 1566 Sir Thomas Gresham founded
the Bourse, called the Royal Exchange from 1571; and in 1568
water began to be drawn from the Thames by a conduit to the
lower parts of the city. Fourteen years later Peter Moris, a Dutch
engineer, obtained a five hundred years lease of two arches of London
Bridge and erected ,forciers“ to convey Thames water to the east
end of the City. In 1701 his descendants sold the lease for & 30000
which lasted still 1822 when it was doelt bought up by the South-
wark Company. Other water enterprises on the northern side were
commenced in the reign of James the First. Reservoirs at Clerken-
well, supplied by the New River, were constructed by Hugh Middle-
ton, King James the First contributing part of the capital on con-
dition of sharing in the profits. By 1720, according to Strype, water
pipes ran below every street in London, and almost every house with
a rent of more than £ 15 or ¥ 20 per annum had a separate
service, the smaller houses having pumps near them. But drainage
was neglected, and the accession of James was accompanied by one
of the worst visitations of the plague, over 30000 people being carried
off. The Elizabethan prohibitions against building new houses were
renewed by James and Charles the First, and some offenders were
punished by the Star Chamber. In 1631 the population of the City
and Liberties was returned as 130000. The royal distrust of
Londoners was justified in the Civil Wars, when the victory of
parliament was assured by the steady and almost unanimous support
of the capital. The Jews were allowed to return to England by
Cromwell in 1650, and Aldgate became their quarter in London.
Twenty five year later the revocation of the Edict of Nantes brought
many French Protestants who established the silk manufactures in

Spitalfields.

1 Reading. The topography of London and the smallness of its suburbs
is illustrated by the story of Sir Thomas Wyat’s rebellion.

Sdriften 123. 5
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Before the great Fire of 1666 the housing of Londoners was
incredibly bad. The floors were commonly of clay strewn with
rushes, says Erasmus; under the rushes lay an undisturbed collection
of grease, bones and filth. Light and air were excluded by the
crowded fashion of building. Yet at the beginning of the seven-
teenth century many well to do citizens had pleasant gardens within
the City walls. The largest garden area was just behind Lothbury;
but there were also gardens in Watling Street, as contemporary
plays show. The only good street before the Fire was the old
Roman way from Aldersgate to Ludgate. which was very broad and
commodious at Cheapside. Otherwise the City was a labyrinth of
narrow alleys and paths. Wheel carriages could not be much used,
and most of the carrying was done by porters as in Constantinople
today. Coaches were introduced in the reign of Elizabeth, but the
surface was so bad that they were of little service within the city
walls except for display. It is a curious fact however that an Act
of the Common Council in 1661 restricting vehicles plying for hire
within the City to the number of 420 was still in force in 18291

It will be convenient to trace the rise and developement of the
modern police system of London in a separate chapter, and we shall
now conclude this section with a brief review of the later charters,
which are mostly unimportant. The London citizens and aldermen
had some sharp contests with the despotism of Henry VIII. His
frequent grants of monopolies to foreigners provoked a furious riot
in 1517, and in 1525 the City successfully withstood a ,benevolence*
for the French War. The London Charters of this reign were merely
recitals. The Court of Conscience, or Requests, for small claims was
established by an Act of Common Council in the ninth year of Henry's
reign. By a charter of Edward the Sixth the inhabitants of South-
wark were placed under the jurisdiction and correction of the Mayor
and City officers of London. Thereupon the Court of Aldermen
increased their number by one and made Southwark a Ward with
the name of Bridge Ward Without. The Common Council then
ordained that this new alderman should be elected. But their ordi-
nance was repelled in the next reign and the election of the South-
wark Alderman was given to the Court of Aldermen. There are no

t Norton’s London p. 109.
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Elizabethan charters; but those of James the First are of interest.
One, as we have seen, confirms the City’s Conservancy of the
Thames from Staines to Yenleet or Yendall. It also confirms the
once lucrative franchise called ,metage‘, with the office of ,measurer*
of all goods brought to the Port of London. In a second charter
the City Jurisdiction municipal and magisterial is enlarged to include
Dukes Place, Great and Little St. Bartholemews, Blackfriars, White-
friars, and Cold Harbour. In a third the practice of weighing and
selling coals is regulated.

The first charter of Charles the First, dated in the 14th year
of his reign, is a great Inspeximus Charter, which recites all
charters granted to London from the time of the Conqueror, and
quotes them nearly all verbatim: All these charters are confirmed
and all free customs restored. The charter grants that the Mayor,
Recorder and Aldermen who ,have passed the Chair“?!, and the three
senior aldermen who have not passed the chair shall be justices of
the peace. The charter grants or confirms certain lands or waste
grounds as the property of the commonalty?, including West Smith-
field and the fairs and markets there held with ,pickage‘, ,stallage
and all profits. By this charter ,no market shall be henceforth
granted to be kept within seven miles in compass of the City.“
The Offices of garbling, gauging, and weighing are regulated and
the office of ,outroper, or auctioneer broker, is created. Citizens
are permitted to erect hanging signs - outside their houses —- a
nuisance and danger which was not checked until the middle of the
18th century. In the 16th year of his reign Charles the First
granted a second charter which ,in consideration of a sum of £ 4200
confirm amplifies and establishes the privileges of ,package’, ,scavage:
and ,bailage‘ of foreign merchandise delivered or unladen within the
city or suburbs. It should be explained that the City tolls were
as old as the customs, and that when ,the petty customs“ were
abolished by a statute of George the Third? the duties and tolls

1 1, e. who have been Mayor.

2 But saving to the King all streets alleys and other waste places
within the City. This was doubtless an encroachment; for the land within
the city was held by the citizens themselves, and could not be said to belong
to the King.

% 24 Geo III c. 16. The petty customs were special customs paid

by aliens.
5 *
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paid to the City of London were excepted. The above offices were
connected with the oversight of the various port dues, tolls and
customs; and the officers were supposed to detect and prevent such
fraudulent practices as false packing, false mixture or false ownership
by a citizen. In the same way ,stallage“ and ,package® were
concerned with the dues for stalls in the City markets. All these
offices says Norton, a learned investigator in the legal antiquities of
the City of London, ,would seem to have rested rather on the
principle of placing every employment or avocation of a common or
public character under the regulation or supervision of the local
government“. The supervision of common carriers, porters, fishermen,
watermen etc. by the City authorities rested on immemorial usage
unconfirmed by charter or Act of Parliament. In 1663 Charles the
Second granted the citizens & grand Inspeximus charter (usually
called the Inspeximus Charter) which is usually referred to as
the text of all the City Charters.

By the Civil Wars the City like the rest of the country had
suffered heavily, and in the great fire of 1666 a vast amount of its
property was consumed. The embarrassment of the corporation was
increased by Charles the Second who, to provide for the Dutch War,
seized the funds desposited at interest in the Exchequer by merchants,
bankers and goldsmiths — an act of barefaced robbery which ruined
many wealthy citizens. The Protestant feelings of the City were
also incensed by the King’s Papist leanings, and the breach between
King and City widened until at length in 1683 a quo warranto
was directed against the City Corporation on the pretext that it
had acted illegally in reference to market tolls and also in a petition
to the king, the real ground being that the City persistently elected
sheriffs opposed to the Court faction!. The servile judges in the
Court of Kings Bench gave judgment against the City and declared
the Charters of the City forfeited. The King thereupon removed
the obnoxious aldermen and appointed a new Lord Mayor and
Recorder and new Sheriffs to act during pleasure. James the Second
pursued the same policy, but in 1688 when he heard of the landing
of the Prince of Orange he sent for the Mayor and Aldermen of
the City and announced that he would restore their charter and

! The story of the nomination of Sir Dudley North is told in the Life
of Lord Keeper North: see also for an account of the struggle between the
Court and the City. Norton’s London pp. 301—7.
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privileges, and Judge Jeffries was sent to the Guildhall to deliver the
Charter to the Court of Aldermen. As soon however as James left
London the Court of Aldermen and the Court of Common Council
declared for the Prince of Orange. The importance of the civic
independence of London was immediately recognised by the Parlia-
ment of the Restoration. A statute was passed declaring that the
judgment obtained on the quo warranto in Charles the Second’s
reign and all the proceedings of the Crown on that occasion were
illegal and arbitrary. The judgment was reversed, annulled and
made void; and the Statute went on to enact that the Mayor
Commonalty and Citizens should for ever remain a body corporate
and politic, and should not be excluded or ousted therefrom upon
any pretence whatsoever!. This was the last great historical event
in the constitutional history of the City. After the Revolution some
controversies arose as to the mode and procedure of elections both
at the Ward Motes and in the Common Hall, together with disputes
between the Court of Aldermen and the Court of Common Council
as to their respective rigths. In 1725 a Bill was introduced in the
House of Commons to settle the questions at issue, which after some
protests was passed and eventually amended by an Act of George
the Second 2. The Tale of London charters is completed by one in
the reign of William and Mary, and two granted by George the
Second, which constituted all Aldermen Justices of the Peace within
the City. The history and meaning of the London charters have
been so admirably presented by the learned Mr. Gomme that I cannot
refrain from quoting a few sentences from his conclusion: —

»The Corporation of London has no governing charter or Act of