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Economic Concentration and
Concentration Policy in Australia

By V. G. Venturini, Brisbane

L

Mergers are often regarded as the major vehicle of economic concen-
tration. Probably more important than any other single factor in the
trend towards economic concentration in Australia are the mergers and
take-overs that have taken place in recent years, for they have been
carried out—with a comfortable sense of impunity—in the awareness
that at the present time any merger is legal.

Under the influence of the United States example' an antimonopoly
law was enacted in the early days of the Commonwealth.? However, the
Act did not contain provisions for the regulation of mergers.®

It is impossible even to attempt, in a ‘catalogue raisonné’ of this size,
to describe the misfortunes of the Australian Industries Preservation Act.
Its constitutionality was first—and successfully—challenged in the case
of Huddart Parker & Co. Pty. Ltd. v. Moorehead,* where it was held in
conflict with s. 51 (xx) of the Federal Constitution,” “a paragraph [which]
has been the subject of so much difference of judicial opinion that,
beyond saying that it has a narrow meaning, it is quite uncertain what
power it confers [on the Federal Parliament]. It is probable that the
Commonwealth Parliament is not authorized to legislate generally with
respect to the range of matters which are normally included in the

1 See: Sherman Antitrust Act, 26 Stat. 209 (1890); 15 U.S.C. Sec. 1—1.

2 See: Commonwealth of Australia, Australian Industries Preservation Act,
[No. 9 of] 1906.

3 Even in the United States these came later with the Clayton Act, 38 Stat.
730 (1914); 15 U.S.C. Sec. 12—27 and were subsequently strengthened by the
Celler-Kefauver Antimerger Act, 64 Stat. 1125 (1950); 15 U.S.C. Sec. 18.

4 See: C.L.R., vol. 8 (1909), p. 330.

5 “The Parliament shall, subject to this Constitution, have power to make
laws for the peace, order, and good government of the Commonwealth with
respect to:

(xx.) Foreign corporations, and trading or financial corporations formed
within the limits of the Commonwealth.” The Commonwealth of
Australia, Constitution Act, 63 & 64 Vic., c.12 (hereinafter cited as
Constitution).

1*



4 V. G. Venturini

Companies Acts of the States.”® The judgement in that case made it
clear that the Commonwealth could not rest its power on the ‘corpo-
rations’ power and would thus have to rest it on a restricted ‘commerce’
power and—by so doing—much of the effectiveness of the statute would
be removed. It was an unnecessarily restrictive construction of the law
and one which attracted much criticism.” This is not the only constitutional
problem; serious difficulties derive from the interpretation given to
section 92 which provides that “on the imposition of uniform duties of
customs, trade, commerce, and intercourse among the States, whether
by means of internal carriage or ocean navigation, shall be absolutely
free...”®

Legislation to prohibit restrictive trade practices was regarded as
“consistent with the freedom of trade which Section 92 postulate” by the
1959 Report from the Joint Committee on Constitutional Review.” The
Committee also recommended the reconstitution of the Inter-State
Commission, inoperative for many years.” But the suggestion fell on
deaf ears!

By 1913, with the decision in Attorney-General for the Common-
wealth of Australia v. Associated Northern Collieries,"* the willingness
of the common law courts to assume that an agreement reasonable in
the interests of the parties is also reasonable in the interest of the public
had virtually sanctified the right of every individual to trade by means
of his own choice.”? The unwillingness of the government effectively to
use the available legislation—particularly as amended'*—was blatant.

¢ See: Appendix C to Commonwealth of Australia, Report from the Joint
Committee on Constitutional Review—1959, Canberra 1959, para. 133.

7 See for all: G. Sawer, Australian federalism in the courts, Melbourne
1967, p. 206, and G. Sawer, Cases on the Constitution of the Commonwealth of
Australia, Sydney 1964, p. 430.

8 See also: section 99 which provides that: “The Commonwealth shall not,
by any law or regulation of trade, commerce, or revenue, give preference to
one State or any part thereof over another State or any part thereof”, section
100 by which the Commonwealth is prevented from abridging the right of a
State or of the residents therein to use waters of rivers for conservation or
irrigation, and section 98 by which Parliament’s power to make laws with
respect to trade and commerce is extended to navigation and shipping, and
to state railways.

9 See: Report supra note 6, para. 871.

10 On the fate of the Commission see: Report, supra note 6 para. 867, and
G. Sawer, Australian federal politics and law 1901—1929, Melbourne 1956, at
pp. 92, 152—153 and 204.

11 C.L.R., vol. 14 (1911), p. 387. On appeal to the full High Court of Australia
sub nomine: Adelaide Steamship Co. Ltd. v. The King and the Attorney-
General for the Commonwealth of Australia C.L.R. vol. 15 (1912), p. 65, and
to the Privy Council: Attorney-General of the Commonwealth v. Adelaide
Steamship Co. Ltd., C.L.R., vol. 18 (1913), p. 30.

12 C.L.R., vol. 18 (1913), pp. 30 at 38, 39, 51 and 51—52.

13 See: Australian Industries Preservation Act, [No 29 of] 1910.

14 See: G. de Q. Walker, Australian monopoly law, Melbourne 1967, at p. 31.
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Defeated in the courts, successive federal governments resorted to
constitutional amendment® in 1911, 1913'” and 1919*® to gain additional
powers over monopolies. They all failed—although very narrowly in
1919.° In 1926 the Bruce-Page Government made a further effort to
extend the ‘corporations’ power and to convince the federal electors that
the Commonwealth should have a power over combinations, trusts and
monopolies in restraint of trade. The electors decisively repudiated these
proposals.®® In 1929, the Royal Commission on the Constitution recom-
mended an appropriate amendment;* but there were also dissenting
voices.” A 1944 referendum was equally unsuccessful. As Sawer con-
cluded: “Constitutionally speaking, Australia is the frozen continent.”?

Five Australian states have some form of anti-monopoly legislation;*
yet none has antimerger provisions, and every one is a pale reflection
of the Sherman Act type prohibitions.*

In 1964 the result of Redfern v. Dunlop Rubber Australia Ltd.*® the
only other case since 1913, seemed to have extended the reach of the
law, though it is hard to appreciate how far in view of previous de-
cisions.”

15 See for all: C. Joyner, The Commonwealth and monopolies, Melbourne
1963.
16 Ibid., at p. 13.

7 1d., at p. 43.

18 1d., at p. 62.

1 An amendment of the Constitution would require a referendum of the
people which would have to be won in a majority of states and with an
overall majority throughout the Commonwealth. 26 amendments have been
put by this procedure. Only 5 have passed. See: Constitution, s. 128.

20 See: G. Sawer, Australian federal politics and law 1901—1929, Melbourne
1956, at pp. 280—281.

21 See: Commonwealth of Australia, Report of the Royal Commission on
the Constitution, Canberra 1929, pp. 273—274, as cited in Report, supra note 6
para. 795.

22 1d., at pp. 298—299.

23 See: G. Sawer, Australian federalism in the courts, Melbourne 1967,
p. 208.

24 See: New South Wales Monopolies Act, [No. 54 of] 1923, as amended and
Industrial Arbitration Act [No. 2 of] 1940; recently New South Wales has
enacted a Consumer Protection Act [No. 28 of] 1969 which commenced on
1 July 1969; Queensland Profiteering Prevention Act [No. 34 of] 1948, as
amended; South Australia Fair Prices Act, [No. 1655 of] 1924, as amended, and
Prices Act, [No. 2 of] 1948, as amended in 1963; Victoria Collusive Practices
Act [No. 7353 of] 1965; Western Australia Unfair Trading and Profit Control
Act [No. 30 of] 1956, amended by the Unfair Trading and Profit Control Act
Amendment, [No. 47 of] 1958 and given the title of Monopolies and Restrictive
Trade Practices Control Act, 1956—1958. The Act was then repealed and
replaced by the Trade Associations Registration Act, [No. 79 of] 1959.

% See: G. Barwick, Some aspects of Australian proposals for legislation
for the control of restrictive trade practices and monopolies, Canberra 1963,
p. 15.

26 See: [1964] Argus Law Reports 618.

27 See: King v. Gates and another; Ex parte Maling, C.L.R., vol. 41 (1928),

-
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It can be said then that, despite the many legislative attempts to
enforce competition, the economic life of Australia—at least in the first
sixty-five years of federation—has been developing under protectionist
policies giving rise to little concern that the country would become a
breeding ground for monopolies. Protection might have been justified
only in the early years of federation when it was a common complaint,
in and out of Parliament, that ‘infant industries’ were in danger of falling
into the hands of foreign corporations, particularly those of United
States origin, as indeed had happened in the petroleum, tobacco and beef
industries.

Recently, two unrelated events stimulated new interest in restrictive
trade practices. One was the tabling of the Report on Constitutional
Review, and the other was the wave of take-overs which began over ten
years ago and has become a remarkable feature of the last years on the
Australian stock exchanges—the years of the economic conquest of the
country by international, more than internal, interests.

It had become even clearer by that time that legislation against
restrictive practices was imperative in a country like Australia, by the
smallness of the market highly prone to monopoly and oligopoly and
afflicted by the presence of many trade associations, the normal vehicle
to restrictions. They are euphemistically called ‘orderly marketing’. This
covers a wide range of business, including automotive parts, batteries,
bread, building, carriers, catering, concrete, confectionery, decorating,
dry-cleaning, electrical goods manufacture as well as distribution and
installation, fibrous plaster, film exhibition, fluorescent tubes, footwear
manufacture and distribution, fruit-growing, furs, glass and glass
products, groceries, hair-dressing, hardware, ice manufacture, insurance,
lifts, masonry, milk production and distribution, non-ferrous metals,
nurseries, painting, pastry-making, petroleum products, pharmaceutical
products, plumbing, printing, quarrying, radio valves, roofing tiles, rope
and cordage, sporting goods, tanning, timber, tobacco, wool-broking.?

The precise number of trade associations in each State* or throughout
Australia® was not known until the Reports of the Commissioner of
Trade Practices were rendered public.®

p. 519; King v. Burgess; Ex parte Henry, C.L.R., vol. 55 (1936), p. 608; Wragg v.
State of New South Wales, C.L.R., vol. 88 (1953), p. 353.

28 See: A. Hunter, Restrictive practices and monopolies in Australia,
Economic record, vol. 37 (1961), p.25. The article has been reprinted in
H. W. Arndt and W. M. Corden, The Australian economy, Melbourne 1963,
pPp. 268 et seq.

20 See: A. Hunter, supra note 28 at p.30; see also: A. Hunter, Curbing
monopoly, Dissent vol. 3 (No. 2) (1963), pp. 16 at 18; Western Australia, Report
of Honorary Royal Commission on Restrictive Trade Practices and Legislation,
1958, Perth 1958; R. D. Freeman, The origins, objects, functions and economic
impact of employers’ associations in Victoria 1840—1958, B. Comm. thesis—
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Another restrictive factor is the tariff,® reinforced by import controls.

In March 1960 the Federal Government announced its intention to
consider the introduction of legislation to protect and strengthen ‘free
enterprise’. Two and a half years later—in December 1962—the then
Attorney-General, Sir Garfield Barwick, prepared a statement to be
delivered to the House of Representatives, setting out proposals for
legislation. It was the result of intensive research and examination of
the trade practices legislation of other common law countries—espe-
cially Canada, the United Kingdom and the United States. The plan was
directed against those “practices current in the community which by
reason of their restrictive nature are harmful to the public interest.”*
It was to have become a ‘registration type’ legislation. Unlawful prac-
tices were to be: multilateral (horizontal) arrangements, bilateral and
unilateral (vertical) practices and certain kinds of mergers and take-
overs of companies, firms, etc.* Sir Garfield felt that control over cor-
porate mergers was desirable, and could be achieved, in certain circum-
stances:

“There is one category in [the list of the practices required to be registered]
to which I must direct the attention of the House—namely, mergers and take-
overs. It will be obvious enough, and, indeed, experience abroad has dem-
onstrated, that where two or more may not lawfully agree to engage in
restrictive practices, they may, by merger so as to become one entity, do the
very thing that was forbidden to be done by agreement.

The scheme I propose would seek to deal with the situation by providing
an opportunity for intervention by the commission, established under the
act, through the registrar, before the merger took place.

University of Melbourne—1959 Tasmania, Report of the roval commissioner
on prices and restrictive trade practices in Tasmania, Hobart 1965.

30 See: Australia, Commonwealth Bureau of Census and Statistics, Official
year book of the Commonwealth of Australia, No. 16—1923, Canberra 1923,
at p. 535; and id., No. 33—1940, Canberra 1940, at p. 735; R. D. Freeman, Trade
associations in the Australian economy, Public administration, vol. 24 (1965),
p. 329; G. Barwick, Trade practices in a developing economy, Canberra 1963,
pp. 9—10.

31 See: Commonwealth of Australia, Commissioner of Trade Practices,
First Annual Report—Year ended 30 June 1968, Canberra 1968; id., Year
ended 30 June 1969, Canberra 1969, and Year ended 30 June 1970, Canberra
1970.

32 See: Commonwealth of Australia, Tariff Board Act [No. 21 of] 1921,
as amended. Literature on the Tariff is voluminous. For some references, see:
J. B. Brigden et al., The Australian Tariff: an economic enquiry, Melbourne
1929; D.F. Nicholson, Australia’s trade relations, Melbourne 1955 and A.J.
Reitsma, Trade protection in Australia, Brisbane 1960. See also: W. M. Corden,
The Tariff, in: A. Hunter (ed.), The economics of Australian industry, Mel-
bourne 1963, p. 174.

33 See: Commonwealth of Australia, Parliamentary debates, House of
Representatives, 6 December 1962, vol. 37, Canberra (1962), at p. 3103.

3 Tbid., at p. 3105.
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It will be apparent that if such a scheme were so universally applied as to
require examination of every merger or take-over, however small the assets
or capital involved, it might well become unmanageable. Accordingly, all
mergers or take-overs which did not involve more than a certain aggregate
amount of capital or assets would be excluded. I would not propose to fix that
figure at present, but I would indicate that a figure of the order of £250,000
would probably be appropriate.”’

An acute observer® commented:

»When the question ultimately arises as to which [approach, i.e. the
comprehensive American or the selective British] Australia should adopt, it
may prove to have no easy answer; but by examining the backgrounds which
have given rise to such differing solutions and contrasting the actual legis-
lative provisions involved, it is possible to develop criteria by which the pro-
jected legislation may be judged.” (Emphasis supplied)3”

The Attorney-General had indeed examined the background.®® Reac-
tion from business circles was immediate: they protested that the legis-
lation was oppressive and unnecessary. But the Tariff Board could tell
a different story.*

Despite the eager activism of the Attorney-General,* legislation was
enacted only in December 1965.* In March 1964 Sir Garfield Barwick
had been succeeded by Billy Snedden as Attorney-General. Though the
latter has been described as “an enthusiastic protagonist of antitrust”,*
active lobbying ‘watered down’ the proposed act.®®

Antimerger provisions have been omitted altogether. The ostensible
reasons were given by Snedden during the second reading speech:

35 See: supra note 33, at pp. 3111—3112.

38 See: S. P. Stevens, Australia: an anti-trust law or a monopolies and
restrictive practices act?, Melbourne University Law Review, vol. 3 (1961),
p. 32.

37 See: S. P. Stevens, supra note 36 at p. 32.

38 See: Commonwealth of Australia, Australian proposals for legislation
for the control of restrictive trade practices and monopolies Table I, Canberra
1963, listing practices which came directly under the knowledge of the
Attorney-General.

3 Id., Table II, listing practices reported by the Tariff Board and other
official bodies.

4 Some of his speeches have been collected and published: Some aspects
of Australian proposals for legislation for the control of restrictive trade
practices and monopolies, Canberra 1963; Trade practices in a developing
economy, Canberra 1963; Administrative features of legislation on restrictive
trade practices, Canberra 1964.

41 See: Commonwealth of Australia, Trade Practices Act, [No. 111 of] 1965,
as amended.

42 See: G. G. Pursell. The Australian Trade Practices Act 1965, Antitrust
bulletin, vol. 11 (1966), pp. 543 at 546.

43 See: G. de Q. Walker, supra note 14 at p.5. See: Four business groups
seek changes, Australian financial review (18 February 1964), pp.3 and 20.
The four organizations were the Associated Chambers of Manufactures, the
Associated Chambers of Commerce, the Federal Chamber of Automotive
Industries and the Australian Council of Retailers.
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“Apart from the problem of devising a satisfactory criterion for deciding
whether a merger or takeover should be permitted or prohibited, there is a
very real problem of the mechanics by which any system of control should
be implemented ... In addition ... the Government has been conscious of the
developing nature of the Australian economy and the need, in our present
circumstances, for businesses in some industries to be able to expand in size
so as to be able to take advantage of such economies of scale as will enable
them to compete effectively on world markets.”4

Such decision has found more criticism than favour amongst writers.*
Recently a commentator put it this way: “May one ask whether this
Act is not yet another frightening example of Parliament finding that
it has not the wit, or perhaps the patience, or even the courage, to say
what it really intends, in language which the subject can understand?”®

In fact, as early as in 1963 Hunter had warned that “the degree of
concentration of Australian industry is great and before it becomes
much greater, by process of merger, we certainly should set in motion
some machinery which examines proposed mergers against the back-
ground of technology, economies-of-scale, advantage to the economy
and the presence or absence of competition.”*

1L

No specific and comprehensive study of concentration in Australian
industry exists. But there is no reason to believe that the degree of
industrial concentration is less in Australia than in the United King-
dom*® or the United States.”” As mentioned earlier, the smallness of the

4 See: Commonwealth of Australia, Parliamentary debates, House of
Representatives, 19 May 1965, vol. 46, Canberra (1965), at p. 1656.

45 See: M. Brunt, The Trade Practices Bill. II. Legislation in search of an
objective, Economic record, vol. 41 (1965), p. 357; J. Hutton and J. P. Nieuwen-
huysen, The Trade Practices Bill. III. The tribunal and Australian economic
policy, Economic record, vol. 41 (1965), p. 387; J. E. Richardson, The Trade
Practices Bill. I. The Legal framework, Economic record, vol. 41 (1965), pp. 341
at 354.

46 See: Comments by McEwin, a delegate to the 14th Legal Convention of
the Law Council of Australia, on a paper presented by C.C. Trumble, The
Trade Practices Act Part 2. The public interest, Australian Law Journal, vol. 41
(1967), pp. 310 at 326.

47 See: A. Hunter, Curbing monopoly, Dissent, vol. 3 (No. 3) (1963), pp. 23
at 24.

48 See: H. Leak and A. Maizels, The structure of British industry, Journal
of the Royal Statistical Society, vol. 108 (1945), p.142, and R. Evely and
I.M.D. Little, Concentration in British industry, London 1960.

¥ For the views of a number of economists, see: United States, Senate
Hearings before the Sub-committee on antitrust and monopoly of the Com-
mittee of the Judiciary, Economic concentration, Part I, 88th Cong., 2nd Sess.
(Washington, D.C. 1964); M. A. Adelman, The measurement of industrial
concentration, 1940—1947, Rev. of ec. and stat. vol. 33 (1951), p.269; R. L.
Nelson, Concentration in the manufacturing industries of the United States,
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Australian market and its protection from import competition en-
courage an even greater degree of concentration than in the United
Kingdom or the United States.

In 1956 Penrose, a visiting American scholar, observed that “[t]here is
a very high degree of ‘concentration’ in the economy—the largest
seventy-five firms owning nearly 45 %o of the total fixed assets in manu-
facturing. [footnote omitted] The steel industry and the glass industry
are each in the hands of a single firm, 70 %o of the paper industry is in
the hands of another, 500 of the rubber industry is in the hands of
still another, and so on for many important industries.”*

Penrose added that her calculation of the degree of concentration was
made by taking the largest manufacturing firms listed on the stock
exchanges and comparing their fixed assets net of depreciation with the
net fixed assets in manufacturing as given by the Commonwealth
Statistician. Because some subsidiaries of foreign firms did not publish
balance sheets there was no information about their fixed assets, and for
this reason Penrose thought her calculation was subject to a fair margin
of error. But at least another test of the relative dominance of the
Australian market by a very small proportion of the total number of
firms operating in it corroborates her result. From income tax statistics
it can be shown that, for the assessment year 1967—1968, there were
333 large companies which accounted for 42 per cent of the total taxable
income of 77,630 companies, both public and private. 324 of these large
companies were public; the 10,027 public companies accounted for the
lion’s share of all corporate taxable income—almost 70 per cent. Within
this public company sector, the dominance of the 324 largest ones is even
more pronounced, for they accounted for 60 per cent of all the taxable
income of those ten thousand odd companies.*

The vehicle to the conquest of this dominant has been corporate
merging.

In 1961, Bushnell, another American scholar, published the findings
of four years’ detailed study of corporate mergers in Australia.’® The
work provided the first compilation of a comprehensive and continuous
series on company mergers, a lengthy list of reasons® and a discussion

New Haven, Conn. 1963 and B. Bock and J. Farkas, Concentration in
manufacturing, New 'York 1966.

5% E. T. Penrose, Foreign investment and the growth of the firm, Economic
journal, vol. 66 (1956), pp. 220 at 222.

51 See: Commonwealth of Australia, Texation statistics 1967—68, second
supplement to the forty-seventh report to Parliament of the Commissioner of
Taxation, Parliamentary paper No. 54, Canberra 1969, at pp. 120—181.

52 See: J. A. Bushnell, Australian company mergers, 1946—1959, Melbourne
1961.

53 Id., at pp. 26 et seq.
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of the effects of mergers on the competitive structure and concentration
of individual industries, and a brief examination of mergers and the law
with some comparisons with the United States.

The findings relative to the first period from January 1947 to October
1956 were originally published in an article® in which the author ana-
lysed 673 mergers and noted that “[m]ergers have led to the develop-
ment of an oligopolistic set-up with strong potential for monopoly
advantages in three fields—container manufacturing, Melbourne milk
distribution and newspaper publication. Mergers in several other fields
which were oligopolistic and only slightly competitive at the beginning
of the period have decreased that competition even further, especially
in paper, rubber, chemicals, and banking. Mergers were most prominent
in fields which were characterized by many relatively small firms at the
beginning of the period, but in which several large integrated companies
had taken the dominating positions, partly through mergers, by 1956.
These fields—the timber industry, tanning and leather manufacturers,
electrical manufacturers, pastoral suppliers and agents, and city em-
poriums and chains—are still competitive and mergers have probably
improved their efficiency. However, the danger of mergers among these
integrated firms is now great; such mergers could drastically reduce
competition”.®

The second period considered is that of ‘restrained prosperity’, from
September 1956 to mid-August 1959.

Bushnell summed up his findings thus: “One of the outstanding
features of postwar industrial and commercial development in Australia
is the large number of company mergers in almost every field.” Over
the period 1946—1947 to 1955—1956 “the annual number of mergers
quadrupled, and the annual value of acquisitions increased by seven-
fold”.%

The total number of mergers increased year by year from 1946 to a
peak in 1951. At this point a sharp decline occurred, but renewed
activity raised the number to a new peak in 1954. Mergers identified
in the period 1947—1955 were 603. In 1947, the figure was 32, while in
1948, it was 34. By 1955, it had risen to 121.5 The three year period 1956
to 1959 (September to September) saw 484 mergers, more than two-
thirds of the number recorded in the nine year period 1947—1955.%
Some slackening occurred in 1956, but subsequent years saw new

54 See: J. A. Bushnell, Company mergers in Australia 1945—56, Economic
record, vol. 33 (1957), p. 361.

5 Ibid., at p. 375.

56 See: J. A. Bushnell, supra note 52 at p. 3.

57 1Id., at p. 16, Table 1.

5 Id., at p. 180, Table VII.



12 V. G. Venturini

records established. For 1958, 178 mergers having a total value of £45.8
million were recorded. In 1959, 136 mergers of the value of £50.2 million
were recorded up to 15 August, which marks the end of the author’s
investigation. The value of mergers followed the same pattern, but was
influenced greatly by some very large individual mergers.

Bushnell’s figures are:

Table 1

Australian Company Mergers, 1947—1959
Year Number of mergers
1947 32
1948 34
1949 59
1950 76
1951 84
1952 44
1953 63
1954 90
1955 121
1956 112
1957 128
1958 178
1959 136

Of the 673 mergers examined by Bushnell from 1947 to 1956 less than
10 per cent had as a major cause the reduction of competition in the
relevant market.* The same conclusion is reached for the period 1956
to 1959.°° Bushnell quite properly distinguished attempts to limit com-
petition from attempts to gain a competitive advantage; the latter was
much more common. He noted, however, that the cases of mergers for
the purpose of reducing competition generally occurred in industries
already highly concentrated, and that the reason why mergers to limit
competition were not very numerous was that competition was already
limited by agreement, a much more satisfactory method of achieving the
same result.®

By 1961, clearly no one could have doubted that mergers, concen-
tration and reduction of competition in Australia are a self-perpetuating
problem!

5 Id., at p. 77.
60 Id., at p. 185.
81 Tbidem.
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A 1961 study® indicated that the merger movement was continuing
unchecked. Potter compiled the following table of figures from the
Melbourne Stock Exchange records:®

Table 2
Melbourne Listed Companies and Mergers, 1955—1962

Industrial . R

; Paid up capital Mergers or
Year compﬁrsmtles on £M take-overs
1955 706 620 30
1956 711 693 28
1957 726 794 20
1958 735 852 25
1959 7 919 44
1960 721 1045 43

The author noted that since 1958, the actual number of companies
listed on the Stock Exchange had declined, while the quantum of capital
issued by the listed companies had grown by over 20 per cent. The main
reason for this, he claimed, was the mergers referred to in the last
column of the table. While it is appreciated that there could be many
reasons for the dramatic increase in paid up capital during this period,
some perhaps more important than mergers, these figures may just
confirm the trend pointed out by Bushnell.

Barton made a survey of take-overs of all public companies listed on
the Sydney Stock Exchange by other public companies listed on that
exchange and by overseas companies, during the period 1957—1962.%
Such a study is, of course, of limited application, because of its narrow
scope, but some data confirm Bushnell’s findings. The number of
mergers ocurring in each year of the six-year period is shown in
table 3.

The year by year figures compiled by Barton for the period 1957—
1962 show the same generally upward trend, but as with Bushnell’s
1952 figures, occasionally there has been a reversal. There was one in
1962. The ‘horror’ budget of 1961 was responsible for putting a sharp

62 See: W. I. Potter, The urge to merge, Australian Accountant, vol. 31 (1961),
p. 418.

83 Tbid., at p. 419. The figures do not vary greatly from those of the Sydney
Stock Exchange.

84 See: A. D. Barton, Company take-overs in Australia, 1957—62, Australian
Accountant, vol. 34 (1964), p. 79.

65 Tbid., at p. 80.
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Table 3
Sydney Listed Companies Take-Overs, 1957—1962
Year Number of mergers
1957 18
1958 28
1959 40
1960 48
1961 48
1962 18

brake on business activity—there followed several spectacular company
failures, and the consequent loss of business confidence.®

The Australian government of course denies that there is any inter-
vention in the economy. Indeed, Australians are encouraged to think
that no intervention is needed, for there are no economic problems—just
natural ‘phenomena’! There seems to be an immutable law of nature
whereby the economy moves at an irregular pace. The cost of main-
taining this attitude is enormous. Lydall calculated that when the 1961
‘phenomenon’ took place, “Australian gross national product fell by
about 5 per cent, industrial production by 11 per cent, retail sales by
5 per cent, new vehicle registrations by 30 per cent, houses and flats
commenced by 20 per cent, and gross private fixed investment in plant
and equipment by 15 per cent.”®

A fair number of mergers in more recent years have been very large;
of the 484 mergers identified in 1956—59, 45 were over £600,000 in
value;® and two of the largest mergers in Australian history occurred
in 1960 when two of the biggest retailing firms made substantial acqui-
sitions. Karmel and Brunt explained why the largest firms enjoy a
substantial advantage in take-over operations. They have the motivation
and the means. They also can afford to pay a better price. “In a growing
economy not very many large firms will have a surplus of investible
funds and payment will typically be made in shares,* normally carrying
a market value considerably above par. The use of high share premiums

% It was only many years later, on 19 March 1970, after some scandalous
manipulations of the market had taken place, that the Senate of the Common-
wealth of Australia agreed, on motion of the Leader of the Opposition Sen.
L. K. Murphy, Q.C., to the appointment of a Senate Select Committee on
Securities and Exchange. Senator Murphy spoke in favour of a type of
regulation of share trading in public companies similar to that of the
American Securities and Exchange Commission. The Committee was appoint-
ed on 16 April 1970.

87 See: H. F. Lydall, The Australian economy, February 1962, Economic
record, vol. 38 (1962), pp. 1 at 7.

88 See: J. A. Bushnell supra note 52, at pp. 180 and 193.

8 Tbid., at p. 19.
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does not in itself make an acquisition ‘cheap’, but it may carry with
it certain associated advantages... Irrespective of what form the pay-
ment takes, however, the large firm has this key advantage over the
small: in the consideration offered it is in a position to include a sum
representing a partial capitalization of the monopoly, monopsony and
other strategic advantages anticipated from the merger.””

Analysing the reasons why Australian public opinion seems more
favourable to monopolies than American opinion, Bushnell put forward
the view that the Australians tend to associate all big business with
the Broken Hill Proprietary Co. Ltd., while Americans think of big
business as the railway, steel and oil trusts and the fortunes they made
for Harriman, Morgan and Rockefeller. There are two reasons for this
difference in public opinion: 1) In most industries the Australian eco-
nomy cannot support nearly as many firms large enough to use the most
modern techniques of production as the larger American economy, and
2) Australia did not experience the ruthless profit-making tactics which
were prevalent in the United States during the last quarter of the
nineteenth century. “Australia’s secondary industry developed later
than America’s; the states owned the railways which were historically
the most obnoxious monopolists in America; labour organizations,
foreign competition, modern standards of fair play, and the knowledge
that governments had intervened in many other countries all helped to
limit monopolistic exploitation. Nationalization, not anti-monopoly
legislation, is the usual Australian answer when laissez-faire seems
wanting.

Prest has pointed out another anti-monopoly measure: ‘One very
effective method of monopoly control, quite without parallel in Britain
or America, has, however, been developed by the Commonwealth. This
is the estabishment of Commonwealth-owned undertakings to compete
with privately owned ones... Government competition represents the
Australian version of the two concepts that have been developed in
America, namely Workable Competition and Galbraith’s theory of
Countervailing Power.”™

Close examination reveals, however, that cases of this government
competition are very few. Aside from a few wartime ventures in manu-
facturing which have now been sold to private enterprise, they are

7 See: P. H. Karmel and M. Brunt, The structure of the Australian
economy, Melbourne 1962, p.61. There is a reprinted revised edition (Mel-
bourne 1966) to the pages of which reference is made hereinafter.

1 See: A. R. Prest, The future of private enterprise, Presidential Address
to Section G of the Australia and New Zealand Association for the Advance-
ment of Science, in A.N.Z.A.A.S. Report of the twenty-ninth meeting, Sydney
1953, p. 176.



16 V. G. Venturini

essentially the Commonwealth Trading Bank, Trans-Australia Airlines,
and the broadcasting and television stations, which do not compete in a
true commercial sense since they receive their revenue from compulsory
taxation. The bank and the airline are both in fields where the govern-
ment itself exerts considerable control in other ways, such as special
accounts and mail contracts.””

Writing on Australian attitudes towards economic development, Gates
said that “[t]here is some warrant for attributing even the modest
growth achievement of the Australian economy since the late 1940s more
to its natural endowments and to the political stability that it has offered
to foreign investor than to the kinds of skills, energies and commercial
cunning that are supposed to have brought economic strength to Britain
in the nineteenth century and America in the first half of the twentieth,
and that are currently propelling Japan and Germany into making the
pace. The corollaries are two: Australia could have done better if she
had taken more active control of her destiny; and she cannot expect to
maintain her position among the most affluent of peoples unless she
undergoes a change of attitude.””

The watershed in educated Australian thinking came in 1965 with
the release of the Vernon Report.” The Committee of Economic Enquiry,
under the chairmanship of (later Sir) James Vernon, had been set up
in 1963 when the economy was still feeling the effects of a recession
which was largely attributable to too-late and too-severe federal govern-
ment action to restrain the boom of 1960. The appointment of the
Committee was generally seen as an attempt to ward off criticism of the
government’s performance in the field of economic stabilization. But by
the time when the Committee’s Report was presented, the economy
had recovered to near-stability at full employment, and the government
no longer urgently needed an answer to electoral complaints of stop-go

72 See: J. A. Bushnell, supra note 52, at p. 167. For some works on Australian
public enterprise, see: T. H. Kewley, Australian Commonwealth Government
corporations, Public administration (London), vol. 28 (1950), p. 199; G. Sawer,
The public corporation in Australia, in: W. G. Friedmann (ed.), The public
corporation I, Toronto 1954; Kewley, Commonwealth enterprises, in: A. H.
Hanson (ed.) Public enterprise, Brussels 1954, p. 469; Williams and Campbell,
State enterprises, in: A. H. Hanson (ed.) Public enterprise, Brussels 1954,
p. 482. Kewley, Some general features of the statutory corporation in Austra-
lia, Public administration (Sydney), vol. 16 (1957), p.3; S. Encel, Public
corporations in Australia; some recent developments, Public administration
(London), vol. 38 (1960), p. 235; Kewley, The statutory corporation, in: Spann
(ed.), Public administration in Australia, Sydney 1962, p.102; Davies (ed.),
The government of the Australian states, Melbourne 1960, pp. 146—153, 184—
193, 312—331, 394—403, 464—469 and 540—543.

73 See: R. C. Gates, Development, in: V. G. Venturini (ed.), Australia—a sur-
vey, Wiesbaden 1970, pp. 494 at 495.

74 See: Australia, Report of the Committee of Economic Enquiry, Canberra
1965 2 Vols.
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and stagnation. As Cairns noted, “The [Australian] economy moves in
fits and starts, stop and go. There is ‘inflation’; then ‘inflation’ is stopped
by a ‘credit squeeze’; then there is a ‘recession’, and finally a ‘re-

covery’.”™

With ‘recovery just around the corner’, the Committee’s insistence on
purposiveness instead of drift, and its occasional and mild criticisms of
past policies and present policy instruments, were embarrasing to the
government and uncomplimentary to its administrative advisers. Thus,
in releasing the Report, the then Prime Minister, Sir Robert Menzies,
set out to question publicly the wisdom of the Committee and to
belittle its contribution to thinking on economic policy.™

Such incredible arrogance is even harder to justify,” for the Chairman
of the Committee—Sir James Vernon—was also the Chairman of Co-
lonial Sugar Refining Co. Ltd.”*—hardly a coincidence, unlikely in any
case to arouse the suspicion of a conservative Prime Minister!™

On its findings the Committee reported: “The extent to which Austra-
lian manufacturing industry is competitive with that of other countries
is a matter of high importance for the future growth of the economy
and for the successful development of exports of manufactured goods.”®

Having considered the comments made by a number of writers® on
the relatively high degree of concentration of ownership of manufactur-
ing industry in Australia, high concentration being indicated when one
or a few firms supply the major part of the market in a sector, and
drawn attention to the fact that manufacturing industry is relatively
more concentrated in Australia than in the United States, the United

75 See: J. F. Cairns, Living with Asia, Melbourne 1965, pp. 113—114.

76 See: Australia, Commonwealth Parliamentary Debates, 47 House of
Representatives, First Session, 21 September 1965, at pp. 1078—1086.

77 1t was, however, not unusual of the former Prime Minister. Addressing
a Liberal Party rally in Sydney on 7 August 1961 he said: “I have had a lot
more practical experience in dealing with the economics of Australia than
the theorists have. Six Cabinet Ministers are at this meeting, and not one
of them is a theoretical man. The Government policy has worked. It has
produced the most magnificient results. It has saved our international
balances.”

78 See infra text at note 109.

7 @G. R. Palmer suggests that Sir James might have incurred the wrath of
Sir Robert for having advocated in the Report ,the setting up of a permanent
advisory council along the lines of the Canadian Economic Council”. Such
suggestion was “totally rejected by the government on the grounds that [it]
implied an undue degree of intervention in the functioning of the economy”.
G. R. Palmer, Background, in: V. G. Venturini (ed.), Australia—a survey, Wies-
baden 1970, pp. 417 at 434.

80 See: Vernon Report supra note 74, para. 8.211.

81 See: A. Hunter (ed.), The economics of Australian industry, Melbourne
1963, and P. H. Karmel and M. Brunt, The structure of the Australian
economy, Melbourne 1962.

2 Schriften d. Vereins f. Socialpolitik 20/IT
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Kingdom or Canada, and to the suggestion that the degree of concentra-
tion and the trends evident have implications for the competitive
situation, the Committee observed:

“Concentration would in general be expected to be greater in Australia
than in the United States or other large industrial economies by reason of the
relatively small size of the Australian market and the requirement for
minimum economic size of plants, particularly those of the capital-intensive
type. The number of suppliers is inevitably small in certain sectors of
industries such as chemicals, paper and iron and steel, and this likely to be
true for a long period.

A high degree of concentration in a sector of industry cannot, therefore,
be regarded as undesirable in itself; in many instances it is essential if
economic and efficient manufacture is to be undertaken. The existence of
high concentration, however, raises two questions which are of importance for
future growth and which bear on the public interest:

— Do highly concentrated sectors of industry tend to be less vigorous and
progressive, less receptive to change and innovation and, therefore, in the
long run less efficient than the more dispersed sectors?

— Does the existence of high concentration permit a few companies to
increase prices too readily and make unreasonable profits?

Answers to these questions could only be framed after detailed enquiry.
In considering applications for tariff assistance, the Tariff Board is in a
position to form judgments as to the performance of companies and, to an
increasing extent, of industry groups. We think that such reviews provide
the best means of testing the attitudes of companies or industry groups to
innovation and competition, and of reaching conclusions as to the economic
effects of concentration or dispersion. Not all sectors of manufacturing
industry come before the Tariff Board, but the Board’s coverage is now
sufficiently wide for this mechanism to be effective.

The rapid rate of growth and the entry of overseas companies have
resulted in a substantial number of new entrants and reduction of concentra-
tion in some sectors of manufacturing industry. There are, indeed, indications
of some undesirable fragmentation and overcapitalization, a situation which
has been commented on not infrequently by the Tariff Board as giving rise
to economic inefficiency. The position in manufacturing industry as a whole
is likely to remain fluid; it is difficult or impossible to predict the course of
events, and still more difficult to express a general view as to the effects of
changing concentration or dispersion on the economic performance of
different sectors.“82

L.

No study similar to Bushnell’s has been attempted for the twelve year
period 1959—1970. However, all available indications suggest that
merger activity has continued to increase. The aim is of course market
dominance.

82 See: Vernon Report supra note 74 paras. 8.232 to 8.235.
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What are the effects of this dominance? What are the meaning and
the likely results of a situation where, in most major industries, one or
two firms take the lion’s share of the market and clearly set the tone
for the whole industry? The meaning is, first of all, that within quite
wide limits, pricing becomes not a question of meeting the requirements
of the market, but of policy. As P. T. Menzies—{financial director of
Imperial Chemical Industries—was reported saying, “for a wide range
of manufactures, particularly the heavier and bulkier basic products,
prices can be varied over a substantial range without affecting unduly
the level of activity either of the manufacturer himself or of his
principal customers”.®® This is undoubtedly true of the majority of key
manufacturing industries in Australia.

Substantially released from the discipline of the market by virtue of
their relative size, these companies have also been substantially released
from the discipline of their shareholders. Thus Wheelwright revealed
in his investigation of one hundred and two of the largest Australian
public companies, that for over 90 per cent of the group of companies,
both by number and wealth, ownership and control had been separated,
shareholders possessing individually insufficient shares to be able to
have any substantial effect on the policies of the managers of the
companies.® But Australian public companies are also substantially
independent of the capital market for funds for expansion.®

As the dependence of the management of the large companies—calling
as they do the tune for the industries they dominate—on the market
forces of competition, on the shareholders and on the capital diminishes,
what, one might ask, are the restraining forces likely to be? Is there any
restraint at all?

Heinz W. Arndt expressed one view which has found some support
among modern economists when he said: “Great as the potential power
of big business is in this country, it is not the only powerful sectional
interest, or ‘syndicate’, to use Miller’s useful term. ‘We must view the
Australian political system as one in which a variety of syndicates are
struggling to enjoy the favours of government.”® If big business uses its

8 See: Theology of bigness—A just price?, The economist, vol. 184 (24
August 1957), p. 642.

8¢ See: E. L. Wheelwright, Ownership and control of Australian companies,
Sydney 1957.

8 A. R. Hall documented that—over the period 1946—1951—the largest
Australian companies relied on the new capital market to a greater extent
than was the case in the United Kingdom or the United States; between 15
and 20 per cent of the funds of the large Australian companies were obtained
by the issue of new shares. See: A. R. Hall, Australian company finance,
Canberra 1956, pp. 131—132.

;‘ See: J.D. B. Miller, Australian government and politics, London 1954,
p. 204.

2%
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political influence, it does no more, though with a good head’s start, than
the other ‘syndicates’. Big business, to use another recently coined
concept, is subject to some restraint from the ‘countervailing power’ of
organized labour, primary producers, small business and other groups,
and not the least the bureaucracy”.*

There is at least another restraint: the emergence of new products
and new market demands which often bring forward new young giants
to challenge the old.

Recent years, have, of course, seen a series of mergers and take-overs
which have substantially reduced still further the degree of competition
in important Australian industries. The dominance of the large com-
panies is evident from available data; this of course is a well known fact
of modern capitalist economies, and Australia is no exception. Because
the Australian economy is relatively so small, their dominance and
concentration in key areas are probably more pronounced than in larger
economies.

For example, Hunter® found that manufacturing industry in Australia
shows a greater incidence of monopoly and oligopoly than most coun-
tries. No particular measure of this ‘degree of monopoly’ was produced
in evidence; for this is not a phenomenon amenable to precision of
thought, let alone measurement. But it was possible to gain some
relative measure of the extent of monopoly and oligopoly by comparing
the concentration ratios of manufacturing industry with those of other
countries.®

On the degree of significance to be given to the comparisons set out
Hunter concluded® that, “it would appear that concentration [in Austra-
lia] is, in the oligopolized and monopolized industries... on average
twice as great as in UK., and three times greater than in the U.S.A.”
and that “concentration of industry in Australia has gone further than
in most countries; and, perhaps more significant, very much further
than in certain countries which have found it desirable to institute
legislative control of big business.”

There is no limit to what firms in such oligopolistic or monopolistic
position may do; they will have a large discretion with respect to
investment, pricing and production policy, research and innovation,
product variation and advertising.

87 See: H. W. Arndt, The dangers of big business, Australian quarterly,
vol. 29 (No. 4) (1957), pp. 80 at 88—89.

88 See: A. Hunter, supra note 28.

8% Hunter supplied a table which goes some way in this direction by
arraying certain selected industries in order of their concentration ratios and
comparing them with the appropriate census industries in the United States
and the United Kingdom. See: A. Hunter, supra note 28, at p. 35.

9 Tbid., at p. 37.
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Karmel and Brunt too investigated the concentration of economic
power”—analytically distinct from market concentration (the extent
to which a small number of large firms dominate an industry)—in a
section of their book,*” not directly concerned with matters of competi-
tion and monopoly but with the discussion of what may loosely be
termed ‘big business’.”®

The authors made it quite clear that their conclusions were based
on data which could not be absolutely reliable, for 1) they did not know
the precise number and size of firms in Australia, 2) statistical data
were not rationally gathered and processed and 3) published financial
reports are notoriously uninformative, rarely showing total sales, and in
some instances using such conservative valuation procedures as to be
positively misleading. In addition, some of the largest firms in Australia
are subsidiaries of overseas companies and no reports at all were
available from these before the new Companies Acts, enacted between
1961 and 1963. Nevertheless they felt confident in listing

“a number of rough indexes of the degree of concentration within various
sectors of the economy.

(i) In 1959 the first ten manufacturing companies listed on Australian Stock
Exchanges accounted for over 18 per cent of manufacturing® fixed
assets,? the first 25 for over 25 per cent.%

(ii) In 1961—62 the four largest retailing organizations probably handled
between 8!/2 and 9/2 per cent of total retail sales.””

(iii) In 1960 the four largest mining firms accounted for roughly 30 per cent
of the value of mine output (exmine, excluding primary treatment).?

(iv) In 1961 the four largest financial enterprises owned around 40 per cent
of total assets in the financial sector.®®

91 See: P. H. Karmel and M. Brunt, supra note 70.

92 1d., chapter 3 on business organization.

9 See also: E. L. Wheelwright, Bigness in business, in: V. G. Venturini (ed.),
Australia—a survey, Wiesbaden 1970, pp. 463 et seq.

% The term includes newspaper publishing but excludes public utilities.

9% The expression means the depreciated value of land, buildings, plant
and machinery: for the firms as reported in their balance sheets, for the
aggregate as reported in the factory statistics.

% The corresponding percentages for 1951 are over 16 per cent and over
24 per cent.

97 This figure must be approximate since two of the organizations did not
publish their sales.

% Computed on the basis of information published in Department of
National Development, The Australian mineral industry 1960, Review Can-
berra 1961.

% The Australian assets of the leading financial enterprises were obtained
for the most part from published financial reports. R. F. Henderson, The Austra-
lian share market revisited, [1961] Growth (September 1961), pp. 13 at 14. The
computation was made for 31 May 1960.
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(v) In 1960 the first 27 quoted public companies accounted for 42 per cent of
total market value of ordinary shares quoted on Australian Stock Ex-
changes.190

It is a fact of the greatest significance in Australian industrial organization
that the high concentration of economic power is largely a reflection of the
high degree of market concentration; it is to a much lesser extent the re-
flection of diversification and financial empire-building. This is not to deny
that there are examples of financial holding companies, or that in the last
decade the activities of large firms have not become increasingly diversified.
It is simply to stress that in Australia over the last twenty-five years Big
Business and positions of market dominance have gone hand in hand. The
one has served to reinforce the other.”10!

All but one of the fifteen largest companies listed by the authors
possess a high degree of monopoly or monopsony in one or more im-
portant markets.

“From information readily to hand a somewhat different test is also
possible. This is to examine the activities of the 20 largest listed manufactur-
ing firms (again, largest in terms of total assets at 1961 balancing date).!%?
It turns out that every firm, with the possible exception of [one] is a monop-
olist of a leading product or is a leading firm in a fairly concentrated
industry (defined ... as one in which the first 8 firms account for at least
50 per cent of employment).”103

“In Australia a handful of firms, certainly no more than a couple of
hundred, dominate the private sector of the economy”—observed Karmel
and Brunt.'* :

“It would be simple-minded to suggest that it is this handful of large firms
which ‘really’ controls government policy and public opinion. For one thing
other pressure groups exist, notably labour and agriculture, and to a lesser
extent small business. For another, the interests of Big Business are too
diverse for there to be a single coherent voice—at least on many concrete

100 See also the revised table of the first twenty-five manufacturing,
mining and trading companies: P. H. Karmel and M. Brunt, supra note 70,
at pp. 152—154.

101 Some evidence for these propositions is offered in a table (see: P. H.
Karmel and M. Brunt, supra note 70, at pp. 58—59) which shows the activities
of the 15 largest manufacturing and distribution companies listed on Austra-
lian Stock Exchanges in 1961. See: P. H. Karmel and M. Brunt, supra note 70,
at pp. 55—57.

102 These were (in order) The Broken Hill Pty. Co. Ltd., The Colonial Sugar
Refining Co. Ltd.,, Imperial Chemical Industries of Australia and New
Zealand Ltd., British Tobacco Co. (Australia) Ltd., Australian Consolidated
Industries Ltd., Australian Paper Manufacturers Ltd., H.C. Sleigh Ltd., John
Lysaght (Australia) Ltd., Carlton and United Breweries Ltd., Tooth and Co.
Ltd., Dunlop Rubber Australia Ltd., Felt and Textiles of Australia Ltd., Ready
Mixed Concrete Ltd., Electronic Industries Ltd., Metal Manufacturers Ltd.,
Associated Pulp and Paper Mills Ltd., Olympic Consolidated Industries Ltd.,
John Fairfax Ltd., Clyde Industries Ltd., and McPherson’s Ltd.

103 See: P. H. Karmel and M. Brunt, supra note 70, at pp. 57—=60.

104 14, at p. 62.
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issues, if not on the predominantly ‘free enterprise way of life’. Nevertheless
a situation does exist where the success of crucial aspects of government
policy may be dependent upon the cooperation of a small number of large
firms; and consequently it is not uncommon on a number of issues to find
Government and Business (or the relevant section of Business) bargaining
on somewhat equal terms. Nor is it fanciful to suggest that, to an unusual
extent in a developed economy, a handful of men are in positions of very
great economic and political power; and that quite irrespective of how they
use that power, they are accountable to no one. Wheelwright established that
in 1953 less than 200 family groups (directors and their families) owned
10 per cent of the capital in his 102 large firms,1% and there is no doubt that
they would have controlled a considerably higher percentage.”10¢

The economic consequences of ‘big business’ are seen in its effects
upon the availability of business opportunity and upon the nature of the
competitive process. Generally speaking, the competitive advantages of
the large firm stem chiefly from its financial strength but partly also
from the leverage obtained through its presence in more than one
market. Having examined the special factors at work in the economy
which give this general proposition a particular meaning in the Austra-
lian context, the authors stated that the leading firms in a number of
strategic industries have established positions of virtually impregnable
strength, at least as far as conquest by domestic firms is concerned.

Karmel and Brunt concluded that, on certain definitions, one-third of
Australian manufacturing industry is highly concentrated and one-half
is at least fairly concentrated. About thirty-two industries were identi-
fied as highly concentrated.'”’

“Of these thirty-two cases,—Hunter commented—°® fourteen old-fashioned,
single firm monopolies can be identified. The term old-fashioned is used
since single firm monopoly, in most industrial countries, occurred only in the
nineteenth century and has since largely disappeared. The fourteen include
the basic steel industry, the steel-sheet industry, refined sugar, glass and
glass products, newsprint, heavy paper and paper board, industrial gases,
explosives, etc. These monopolies are among the longer-established of
Australian industries; and they are mainly Australian-owned.

105 See: E. L. Wheelwright, supra note 84, at p. 118.

106 See: P. H. Karmel and M. Brunt, supra note 70, at pp. 62—63.

107 See: P. H. Karmel and M. Brunt, supra note 70, at pp.78—79. The
situation was no better in other fields. The financial sector was highly
concentrated (Ibid., at pp. 27—32). In commercial banking 7 banks held 90 per
cent of total assets; in savings banking 4 banks (3 government) held almost
90 per cent of total assets; in life insurance the leading 5 offices held around
90 per cent of total assets. The first 8 hire-purchase companies accounted for
over 85 per cent of the balances outstanding. Throughout the economy, one
did not have to go beyond the largest three firms in order to account for at
least 50 per cent of the industry’s business. (Id., at p. 66). For agriculture, see
at pp. 66 et seq. for mining—highly concentrated—, see at pp. 69 et seq., for
retailing—also highly concentrated—, see at pp. 72 et seq.

108 See: A. Hunter, supra note 29, at p. 16.



24 V. G. Venturini

The remainder of the thirty-two highly concentrated industries are
oligopolized. A small number are Australian-owned, such as brewing, news-
papers and shipbuilding. The majority of our oligopolists however are
subsidiaries of overseas firms. The most notable examples are in the motor
vehicle industry, chemicals, tobacco, paint, soap, petroleum and agricultural
equipment. The large overseas firm, with its ample capital resources, access
to new products, to licences and exchange of patents, to superior technology
and marketing techniques has experienced little difficulty during the post-
war expansion in establishing itself as one of a few dominating producers in
these industries.

It may be argued that these firms are harmless monopolies since they are
small by comparison with many overseas firms. It is true they are smallish.
The [Broken Hill Proprietary Co. Ltd.] has only 72nd place in a list of the
world’s one hundred largest companies; and the [Colonial Sugar Refining Co.
Ltd.] doesn’t quite qualify in this list.”

This, of course, is no longer true now. Throughout the years those two
companies have made remarkable steps up the ladder!

Table 4

Ranking of the Australian Companies Included
in the 200 Largest Industrial Companies Qutside the U.S.!1%

1961 1962 1963 1964 1965 1966 1967 1968

B.H.P. 72 M 35 38 37 51 49 31

C.S.R. — 97 1 87 89 101 92 85

Hunter’s comments were written in 1963, based on evidence which
is now almost ten years old. To what extent has the situation changed?
The evidence of the dominance of large companies in the economy, and
broad sectors thereof, deduced from the latest taxation statistics, and
already noted,'® indicates that overall, the situation is much the same.
As might be expected the number of large firms, defined in terms of
taxable income of a million dollars and over, has increased, for a number
of reasons. These include the simple fact of the economic growth of long
standing firms, so that more have now reached the defined size, coupled
of course with some erosion of the value of money in the intervening
period; the fact that there have been a large number of mergers and
take-overs, often involving overseas companies; and the fact that new

100 See: Fortune, infra note 140, years 1962—1969.
110 See text supra at note 51.
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large companies have come into existence, sometimes in industries that
hardly existed before, such as petro-chemicals and aluminium. Conse-
quently whereas in 1961, Karmel and Brunt referred to some 200 large
companies dominating the private sector, the number now would be
closer to some 300.

An ‘Anatomy of Australian manufacturing industry’ prepared by
Wheelwright and Miskelly'"' bears out some interesting facts. The
results of their study on 299 companies are set out in the following
table elaborated from the authors’ work to take into account Australia’s
conversion to the decimal system in 19652

Evidence here of a very high concentration of ownership is ample for
the twenty largest holdings for each company when aggregated account
for 57.7 per cent of total shareholders’ funds, i.e., 3,683 holdings out of
the many thousands of holdings have almost three-fifths of the equity.
The 299 largest holdings alone account for two-fifths, or A$1,670 million.
The major reason for this heavy concentration is the extent of overseas
ownership.!'® Overseas companies owned A$1,480 million, or 36 per cent
of the total shareholders’ funds of A$4,108 million held in 299 companies.
This foreign equity was held in 193 companies, the remaining 106 hav-
ing negligible foreign ownership—less than one per cent. 108 of the 193
companies were British owned (45 wholly) and 74 were American owned
(40 wholly); 47.5 per cent of all companies were wholly owned, 41.7 per
cent of ‘British’ companies were wholly owned, and 54 per cent of
‘American’ companies were wholly owned. In these large companies
there was therefore a significant difference between the U.K. and the
U.S.A. in the pattern of outright ownership of the equity. Also more
of the U.S.A. companies were majority owned (58 out of 74, or 79 per
cent) than was the case with U.K. companies (61 out of 108, or 57 per
cent). It follows that there were more minority British holdings than
American, and this was concentrated in holdings of less than 20 per
cent; however, this category was relatively unimportant as it accounted
for only about A$46 million of the total foreign equity.

Although there were fewer American companies than British, they
owned the same foreign equity, A$704 million each in each case. 47.6 per
cent of the foreign equity was American and 47.6 per cent British. The
great concentrations of American capital were in petroleum and
chemicals (A$198 million) and non-ferrous metals (A$72 million), in

1 See: E. L. Wheelwright and J. Miskelly, Anatomy of Australian
manufacturing industry, Sydney 1967.

12 See: Commonwealth of Australia, Decimal Currency Board Act [No. 94
of] 1965 and Currency Act [No. 95 of] 1965.

13 Adapted from E. L. Wheelwright and J. Miskelly, supra note 111, at
p. 18.
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agricultural equipment (A$44 million), and—by far the largest—in
motor vehicles (A$242 million). The largest concentration was in food
processing (A $44 million). British equity was concentrated in petroleum
and chemicals (A$198 million), non-ferrous metals (A$90 million) and
iron and steel (A$80 million), electrical engineering products (A$44
million), and food processing (A$66 million) and textiles (A$46
million).'*

The foreign equity was heavily concentrated, 54 per cent of it being
held by 10 per cent of companies having overseas ownership (20 out
of 193). Ten of the twenty companies were American, and ten British
owned, but the ten American companies accounted for A$466 million
or 58 per cent of the total equity held by these ‘giants’. Only 18 of the
Australian owned controlled companies were in this ‘giant’ category,
with shareholders’ funds in excess of A$20 million, but the two largest
were very large indeed. Broken Hill Proprietary had A$476 million,
and Colonial Sugar Refining A$170 million (parent company only).

“It would appear—remarked Wheelwright and Miskelly—that those
who write in terms of ‘The sixty families who own Australia’,'** are
describing an era which is long past, at least as far as the big companies
in Australian manufacturing industry are concerned. If any single
category can be said to ‘own’ these, the most likely candidate is the
overseas companies . ..”"*

In 1968 Sheridan published the results of a survey encompassing one
hundred and four manufacturing industries employing about 60 per cent
of the national work force."” The study dealt with 1961—1962 statistics.
The findings showed that the high level of concentration remained and
—when compared with Hunter’s'® or Karmel and Brunt’s figures'®
where applicable—the trend in certain industries appears to have been
towards greater concentration.'®

As the author writes, “Australian manufacturing industries provide
several examples of text-book type monopoly and duopoly.”**' Six
single-firm monopolies and an equal number of two-firm duopolies,

114 Adapted from E. L. Wheelwright and J. Miskelly, supra note 111, at
p. 21—22.

15 See: E. W.Campbell, The 60 rich families who own Australia, Sydney
1963.

116 See: E. L. Wheelwright and J. Miskelly, supra note 111, at p. 43.

17 See: R. B. Sheridan, An estimate of the business concentration of
Australian manufacturing industries, Economic record, vol. 44 (1968), p. 26.

118 See: A. Hunter, supra note 28.

119 See: P. H. Karmel and M. Brunt, supra note 70.

120 The conclusions of Sheridan’s investigations have been tabulated at
p. 41.
121 Tbid., at p. 31.
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representing together 7 per cent of employment in the 104 industries
considered and 4.2 per cent of the total manufacturing work force in
1961—62, were identified. During 1961—62, monopolies and duopolies
employed 17.7 per cent of the work force of the 104 industries. Oligopo-
listic industries—whether high, moderate or low—were found to be
very common in Australia. They accounted for 47.1 per cent of the
industries considered and employed 35.1 per cent of the work force of
the 104 industries. As much as 52.8 per cent of the work force was
employed in monopolistic, duopolistic or oligopolistic industries.

Such high degree of concentration was reached through restrictive
practices. Although the real extent of such practices is much larger
than indicated in the available sources on which Sheridan’s study is
based, the author acknowledged that it is not surprising to discover
that many examples of restrictive practices have been detected in in-
dustries with relatively low concentration ratios.'**

Table 5
Summary: Ownership (Twenty Largest Holdings) of all Companies (1965)

Shareholders’ funds %o of total
Category A$ million shareholders‘ funds
Companies 1,748 42.6
Persons 266 6.4
Financial institutions 246 6.0
Nominees 110 2.7
Twenty largest holdings 2,370 57.7
Largest holding 1,670 40.6
Overseas 1,480 36.0
Total shareholders’ funds 4,108 100.0

“Where high concentration is not available to encourage parallelism of
policy, price leadership, etc., it is only to be expected that an industry will
fall back on restrictive agreements if the legal position permits.

In practice there may be some examples of concentrated industries which
are competitive. The widespread existence of a high degree of monopoly
power in the broad sense of the term in Australian manufacturing industries
is nevertheless indisputable.”123

The most recent work on concentration in the manufacturing industry
has not yet been published; the latest year covered is 1963—64.** Its
major conclusion is that there has been little change in the level of
concentration in Australian manufacturing industry as a whole in the

122 See: A. Hunter, supra note 28.

123 See: R. B. Sheridan, supra note 117, at p. 32.

124 See: P. Brown and H. Hughes, The market structure of Australian ma-
nufacturing industry, 1914—1963—64, a paper read at the 40th Congress of the
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previous fifty years. Some industries have become more concentrated,
others less so.

In their study Brown and Hughes write that “concentration of owner-
ship of industry [in Australia], suggests that there is also a strong
tendency towards vertical integration, horizontal cross ownership of
industries, and an overlap between the ownership of manufacturing and
other, notably service, firms,'”® all supported by interlocking director-
ships.”®® This too might be expected to restrict the mobility of factors
of production by distorting the competitive mechanism.”**

Although in Australia, as in other countries, there is no simple
correlation between concentration and the degree and nature of com-
petition,

“[i]t is generally accepted that Australian industry is particularly, and
probably exceptionally, prone to restrictive practices in those sectors of
industry in which large numbers of firms operate.!?® Sub-groups in which
more than 30 plants are required to account for 80 per cent of the work force,
that is sub-groups employing some 70 per cent of the total work force, are
prone to trade association and other price and marketing agreements!?? which
can impair competition as effectively as concentration. Such practices are as
much in the Australian tradition as monopolies and oligopolies, going back at
least to 1900s when price agreements commonly included importers as well as
local manufacturers.!?® Many restrictive agreements are state based, and some
operate on an even narrower regional scale, since in many industries which
are unconcentrated on a national basis there is a strong element of local
monopoly. A business climate in which orderly marketing has enveloped
agricultural product after agricultural product until wool is the only major
one not subject to government regulation is conducive to marketing controls
throughout the economy; uniform wage determination through the arbitration
system probably helps to nurture attitudes of uniformity; the procedures of
the Tariff Board which seek principally to prevent undue profiteering do
nothing to deter them.

Australian and New Zealand Association for the Advancement of Science
held in Christchurch, New Zealand in January 1968.

125 See: E. L. Wheelwright, supra note 111.

126 See: H. A. Rolfe, The controllers, Melbourne 1966, p. 77 and passim.

127 See: Brown and Hughes, supra note 124, at p. 12.

128 See: A. Hunter, supra note 28; M. Brunt, supra note 70 and J. Hutton,
Restrictive trade practices legislation, trade associations and orderly market-
ing schemes in Western Australia, Economic record, vol. 40 (1964), p. 187.

120 See: Freeman, Trade associations in the Australian economy, Public
administration, vol. 24 (1965), pp. 329 at 339—343, showed that there is no
simple correlation between the existence of trade associations and restrictive
practices, and pointed out that the degree to which restrictive practices are
enforced is not known.

130 When a price ring of agricultural producers and importers broke up at
the turn of the century the Australian producers turned to tariff protection
in a sequence of events which eventually led to the Harvester wage award
and the establishment of the basic wage. For details of the price ring see:
‘Royal Commission on Customs and Excise Tariffs, Progress Report No. 5,
Agricultural Machinery and Implements’, (No. 56) Commonwealth Parliament-
ary Papers, vol. 4 (1906, pp. 94—96.
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In the absence of detailed evidence about the extent of price and other
agreements and the degree to which they are observed, it is impossible to
draw conclusions about the extent to which competition in the unconcentrated
sectors of industry is impaired. On the other hand it seems safe to conclude
on the evidence available that workable competition is frequently absent, with
consequent technical inefficiency, the lack of a progressive outlook and lost
opportunities.” 3!

The conclusions drawn by Hunter'® and Brunt'® on comparing the
Australian economy with those of the United Kingdom and the United
States are confirmed by Brown and Hughes. Given the relative size of
markets this is only to be expected and comparisons with large West
European countries would probably show similar results. “Comparisons
with Canada, however, do not show very great differences in manu-
facturing concentration by firms. There are not as many monopolies in
Canada as there are in Australia, but Canadian industry is much more
highly concentrated than United States industry,’ and concentration
by firms seems to be parallel to Australian experience.'®

“While Canada and Australia appear to have highly concentrated industries
compared with the United Kingdom and the United States, this industrial
structure is typical of many countries which have industralized at a late date
or which are still in the process of industrialising, and this is particularly so
if the domestic market is small and scattered, and if the country is far from
other industrialized markets. The South African industrial structure is closely
parallel to the Australian even to the point of a number of monopoly domi-
nated industries covering the same fields of production as Australia. Thus in
South Africa steel production, sugar refining and glass container production
are all pure monopolies, while tobacco, pulp and paper, newspaper printing
are duopolies, or tight oligopolies. A tight oligopoly structure behind high
tariffs is characteristic of consumer durables, and particularly of motor
vehicle manufacture.!®® It is perhaps not surprising that several Australian
manufacturers venturing abroad have gone to South Africa were they have
found the industrial climate familiar and congenial. Another major group of
countries with a very similar and highly concentrated industrial structure are
those of Latin America, and this is particularly true of Brazil, where the
import replacement policy of the 1950s led to an industrial structure closely
resembling Australia’s!¥. Finally, and closer to home, the smaller industrial-

131 See: Brown and Hughes, supra note 124, at pp. 21—22.

132 See: A. Hunter, supra note 28, at p. 35.

133 See: M. Brunt, supra note 45, at p. 371.

134 See: G. Rosenbluth, Concentration in Canadian manufacturing indus-
tries, Princeton, N.J. 1957, p. 80.

135 This judgment is based on a comparison of 80 per cent concentration
index by firms as calculated by R. B. Sheridan, supra note 117, and by
G. Rosenbluth, supra note 134. P. H. Karmel and M. Brunt claim not only
that Canada has fewer pure monopolies, but also that it has fewer tight
oligopolies. See supra note 70, at pp. 87—88.

136 See: Da Gama Publications Ltd., Industrial profile, Republic of South
Africa (Johannesburg n.d.) and O.P.F. Horwood and J. R. Burrows, The
South African economy, in: C. B. Hoover (ed.), Economic systems of the
Commonwealth, Durham, N.C. 1962, p. 485.
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ising countries of South East Asia—Malaysia, Thailand and the Philippines—
are showing a very similar pattern of industrial development with emphasis on
tight oligopoly behind tariffs.”!38

By international standards, then, bigness in Australian business is
relative.” This is brought out by the best known international survey.
In 1963 the American magazine Fortune began publishing ‘The Fortune
directory’ of ‘The 200 largest industrial companies outside the U.S."**
The latest available directory was published on 15 August 1969 and, of
course, the figures are for the year ending on 31 December 1968.'*
Among the first 48 companies (those companies with sales of over one
billion U.S. dollars) there were: 11 British, 11 German, 11 Japanese,
6 French, 3 Italian, 2 Dutch and British, 1 Canadian, 1 Dutch and 1 Swiss;
only 1 was Australian. Those 48 companies had combined sales of over
92 billion U.S. dollars—53 per cent of the total for the 200 companies.
Among the first 100 companies (those with sales of just over half a
billion U.S. dollars) there were 28 British, 25 Japanese, 19 German,
16 French, 7 Canadian, 6 Italian, 6 Swiss, 3 Dutch, 3 Swedish, 2 Belgian,
2 Dutch and British and 1 each from Argentina, Brazil, Luxembourg,
Mexico and South Africa; only 2 were Australian.'*?

One can get another very rough picture of the size of Australian ‘big’
companies, compared with those in some other countries, from the
1969—170 issue of The Times 500.'** The different size of the tranches of
companies used reflects only in an imperfect way the factor of popula-
tion differences.!

Apart from the population factor, one must also bear in mind that the
figures for the United States—and to a lesser extent for the United
Kingdom and Canada—are swollen because parent companies in those
countries own international operations, some of them in Australia.

Nevertheless, a comparison of the average size of leading listed com-
panies in Australia and other selected countries yields the following
summary :'*

137 See: L. Gordon and E. L. Grommers, United States manufacturing
investment in Brazil. The impact of Brazilian government policies 1946—1960,
Boston, Mass. 1962, at pp. 35—37.

138 See: Brown and Hughes, supra note 124, at pp. 25—26.

139 See: E. L. Wheelwright, Bigness in business, in: V. G. Venturini (ed.),
Australia—a survey, Wiesbaden 1970, pp. 463—464.

140 See: Fortune, vol. 80 (15 August 1969), p. 106.

11 1d., at p. 107.

142 See supra note 140.

143 See: The Times 500—Leading companies in Britain and overseas 1969—
70, London 1969.

144 Australia 12,000,000; Canada 21,000,000; Japan 101,000,000; South Africa
19,000,000; United Kingdom 55,000,000; United States 203,000,000. These figures
are approximate.

145 See: The Times 500, supra note 143 at pp. 65, 67.
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Writing recently on ‘bigness in business’,"*® Wheelwright stated that
—subject to a number of technical reservations—the conclusions of
Brown and Hughes are correct and confirm that the situation in manu-
facturing industry described by Karmel and Brunt is not likely to have
changed fundamentally. “In retailing, mergers seem to have predo-
minated over new entrants, and this sector is probably more likely to be
dominated by big business now than it was before. The only exception
is mining, in which the number of new entrants has been considerable
in recent years, so that this section may well be less concentrated now;
most of the newcomers are overseas companies. On the other hand, the
communications media are, if anything, more concentrated.”**’

The authors of the most recent study on concentration doubted that
the Trade Practices Act may fulfil its role as defined: “An Act to
preserve competition in Australian trade and commerce to the extent
required by the public interest.”**® “Whatever the objective of the
current restrictive practices legislation turns out to be,"**—they wrote—
if it is at all successful in improving attitudes in the direction of com-
petitive vigour, it will be the marginal firm which can be expected to
suffer and the inefficient plant which will have to be eliminated. The
overall effect is likely to be a movement of firms and plants out of the
unconcentrated sector of industry into the concentrated sector.”s

The Tribunal and the Commissioner of Trade Practices were establish-
ed during 1966—1968. All trade agreements had to be registered by
1 November 1967. There were 12,649 of them on the register as at
30 July 1970; by then the Commissioner was able to report on a grand
total of 71 cases!

On 28 January 1969 the Commissioner instituted proceedings in the
Trade Practices Tribunal against Tasmanian Breweries Pty. Ltd.,
alleging that the company was engaging in the examinable practice of
monopolization and asserting his opinion that it was contrary to the
public interest. This followed unsuccessful section 48 consultations with
the company.'®™ The company refused, for reasons it considered in the

146 See: E. L. Wheelwright, Bigness in business, in: V. G. Venturini (ed.),
Australia—a survey, Wiesbaden 1970, pp. 463 at 468.

147 See also: Western, Mass media, in: V. G. Venturini (ed.), Australia—
a survey, Wiesbaden 1970, pp. 393 et seq.

148 See: Commonwealth of Australia, Act No. III of 1965 as amended.

149 Brown and Hughes noted: “Although the passing of the Trade Practices
Act in 1965, fifty-nine years after Australia’s last national attempt at dealing
with restricted competition with an Industries Preservation Act, was a land-
mark, it is still far from clear what the effects of the act will be.“ at p. 23.
Brunt entitled her contribution: ‘Legislation in search of an objective’.

150 See: Brown and Hughes, supra note 124, at p. 23.

151 Section 48 makes it compulsory for the Commissioner to consult the
parties with a view to avoiding proceedings.
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public interest, to supply draught beer to licensees who sell draught
beer brewed by other brewers; neither the licensees nor their licensed
premises were tied by any contract to sell only the company’s beer.
After procedural skirmishes the company brought a challenge to the
constitutional validity of the Act so far as it relates to the Trade Prac-
tices Tribunal.’®* The issue was whether the powers vested in the
Tribunal are administrative or judicial, as Tasmanian Breweries con-
tended. In the latter case some sections of the Act would have been
repugnant to the provisions of Chapter III of the Constitution—The
Judicature. On 30 April 1970 the High Court held that the powers
conferred on the Tribunal are not within the concept of the judicial
power of the Commonwealth.'®®

It has taken the Commonwealth exactly ten years to translate inten-
tion into action! What picture does one get from the operation of the
machinery?

Table 6

Comparison of the Average Size of the Leading
Listed Companies in Australia and Other Selected Countries (1969)

company assets average per company
US.$

Leading 20 Australian companies 265

Leading 20 Canadian companies 792

Leading 30 Japanese companies 718

company capital employed

Leading 20 Australian companies 194
Leading 20 South African companies 65
Leading 100 United States companies 1,672
Leading 50 United Kingdom companies 637

company net profit (after tax)

Leading 20 Australian companies 11
Leading 20 South African companies 5
Leading 30 Japanese companies 24
Leading 100 United States companies 149

Analysis of the Register—reported the Commissioner, for the Register
is mot public’*—shows that agreements cover a very wide range of
commodities, both producer goods and consumer goods, and transport

152 See: supra note 31, 1969 Report, para. 2.1 and supra note 31, 1970
Report, para. 2.6.

153 See: The Queen v. The Trade Practices Tribunal and others; Ex parte
Tasmanian Breweries Pty. Ltd., A.L.J.R., vol. 44 (1970), p. 126.

154 See: supra note 31, 1970 Report, paras. 3.7—3.14.
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and other services relating to them. Agreements directly affect commo-
dities in every one of the 56 divisions in the Standard International
Trade Classification (Revised); horizontal agreements directly affect com-~
modities in 52 of them. By no means are all activities of each industry
shown to be affected, but in many industries the reach is wide.

All the restrictions on competition mentioned in section 35 of the Act
are to be found exemplified in the Register, but by far the most common
is restriction on price competition. It is also very common to limit or
control the channels of distribution, and often the two restrictions run
together. Control of prices and channels is often secured by horizontal
agreement. Distribution agrements achieve the same purpose, sometimes
complementing horizontal agreements for this purpose. Discounts, and
discount structures, often seem as important as, or more important
than, the basic prices to which they apply. Agreements on discounts
and margins, and the persons in an established marketing structure
entitled to receive them, are claimed to protect stability and standards
of service. The agreements recognize and seek to protect the respective
trading functions of persons within the structure; persons outside the
structure cannot get the particular goods at prices that would permit
them to sell direct or to reduce selling margins.'*®

During 1970, as in 1969 and 1968, the most common forms of registered
agreement were trade association agreements, distribution agreements
and other horizontal agreements. But there were also miscellaneous
agreements. The main types under this heading were licensing agree-
ments, supply agreements, agreements for the sale of businesses, lease
agreements tying the use of business premises, and bailment agreements
whereby resellers of motor vehicles obtain their finance from an ex-
clusive source. Licensing agreements are usually between an overseas
licensor and a licensee who is given a right to exclusive manufacture of
a product in Australia. Most licensors provide technical information and
some supply plant and equipment also. There is usually a franchise
market area that does not go beyond markets adjacent to Australia.
Some licensors expressly undertake not to compete with the licensee in
the franchise area.'®

Two Australian economists had sounded a very early alarm and
drawn attention to the seriousness of the restraint that such practices
put on export trade expansion.”” In 1959 they had revealed that “[o]f
some 650 Australian firms which are subsidiaries of, or have a manu-
facturing agreement with U.S. firms, about 275 recorded their interest

155 See: supra note 31, 1970 Report, paras. 3.29 and 3.30.

1586 See: supra note 31, 1969 Report, para. 4.6.

157 See: H. W. Arndt and D. R. Sherk, Export franchises of Australian
companies with overseas affiliations, Economic record, vol. 35 (1959), p. 239.

3 Schriften d. Vereins f. Socialpolitik 20/II
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in export. Of this latter group, about 40 per cent are restricted by their
principals from export to certain areas. (Nothing is known about
franchise restrictions, whether academic or effective, on firms which
have not expressed any interest in exports.)

There are 560 Australian companies which are subsidiaries of or
financially linked to British firms. The number of Australian companies
linked to British firms by licensing agreements is not known, nor is the
number of Australian companies with British affiliations which have an
export interest. Of the 71 companies with British affiliations which have
reported restrictions on their export franchises, 60 are subsidiaries of or
financially linked to British firms.”*%

Such restrictions—commented Fitzpatrick and Wheelwright in 1965—

“appear to be good business from the point of view of a multinational cor-
poration headquarters whose concern is overall profit. Obviously, if (say)
General Motors can make more profit by supplying the Asian market from
Detroit rather than from Dandenong in Victoria, Detroit on its huge scale
being capable of low-cost long runs, the sensible thing for the moment is to
forbid its Australian branch from exporting to Asia.

In a memorable statement some years ago, Charles Wilson (of General
Motors, and of the then U.S. President’s Cabinet) said, ‘What is good for
General Motors is good for U.S.A.".

Be that as it may, what is good for General Motors is not necessarily good
for Australia.

This has been realized, for years past, by a number of Australian econo-
mists and officials, some business men, publicists, and at least one Common-
wealth Minister, McEwen. But McEwen, although Deputy Prime Minister of
Australia, has for five years or so given a passable imitation in Cabinet, of the
voice crying in the wilderness.”15?

The consequences of big business in this sense are in many respects
more political and social than economic.

And so the last link in the chain: high concentration—dominance of
the economy by two or three hundred companies—restrictive trade
practices—interlocking directorates, becomes an ever-tightening rela-
tionship between business and government. Towards the Corporate State!

McFarlane has written about what he called the hydra-head planning
in Australia.'® Playford has well documented!® a whole range of regula-
tory and advisory bodies, on which the representatives of government
and big business sit cheek by jowl, and the extent to which former top

158 See also: Palmer, Background, in V. G. Venturini (ed.), Australia—a
survey, Wiesbaden 1970, pp. 417—428.

159 See: B. Fitzpatrick and E. L. Wheelwright, The highest bidder, Melbourne
1965, p. 79.

160 See: B. J. McFarlane, Economic policy in Australia, Melbourne 1968,
chapter 5.

161 See: J. Playford, Neo-capitalism in Australia, Melbourne 1969.
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public servants have moved into those sections of industry with which
they have been dealing. Incidentally, the French have a word for this:
pantouflage (from pantoufle—meaning a slipper).!®® The fear is not
unwarranted that—as Edwards said for France—the legislation against
restrictive practices become “a law of prohibition administered as a law
of abuse”.’® Or—to paraphrase Shonfield—that economic concentration
policy may be viewed “as an act of voluntary collusion between senior
civil servants and the senior managers of big business.”**

Exploding the three myths about Australian economy—that it is
1) rapidly developing, 2) highly egalitarian and 3) a preponderantly free
enterprise—Newton observed that

“there has developed an intricate pattern of political and industrial
relationships whose result has been a great extention of the degree of reg-
ulation of economic activity in Australia. ... On the political level, the effect
of regulation through the tariff has been largely to by-pass parliament as an
effective forum for the discussion of ... economic issues. In part this is a
reflection of the general failure of parliament as a body for supervising the
public interest in the regulation of the economy. In addition, a sort of
subterranean political system has developed where industry pressure groups
maintain steady liaison with Commonwealth officials and ministers in
furthering their own interests. The result is that great decisions are being
taken, affecting the direction of the whole economy and the profitability of
individual companies, spasmodically and to a large extent beyond the know-
ledge of the mass of the people and beyond the reach of public criticism.
When it is also recognized that many tariff decisions have the effect of
bolstering domestic restrictive practices against the main form of competition
that is left — competition from abroad — it can be seen that there is room
for enormous improvement in the administration of the tariff and in the
institutions and means by which the public interest is served and can be seen
to be served in the decisions that are made.

It seems reasonably certain that the Tariff Board is carrying out a function
analogous to that of a national planning body in making recommendations
about the direction of resources in the community. Yet it is essentially a
rather amateurish body, ill-equipped with secretariat and research staff, and
confused about its objectives. The Federal Government, through its respon-
sibilities for the tariff, is also deeply committed to a form of economic
planning. But the Liberal government, which has been in power since 1949,
is not willing to face this issue squarely. It wants to maintain the myth that
“competitive private enterprise” is the dominant force in the economic life
of the nation and to treat tariff matters as aberrations from the norm which
can be treated in an ad hoc, random fashion. The community at large knows
that economic planning is taking place but has no way of being confident
that its interests are being looked to.

162 See: S. Encel, Equality and authority—a study of class, status and
power in Australia, Melbourne 1970, p. 365.

163 See: C. Edwards, Trade regulations overseas, Dobbs Ferry, New York
1966, p. 45.

164 See: A. Shonfield, Modern capitalism, London 1965, p. 128. See also:
V. G. Venturini, Monopolies and restrictive trade practices in France, Leyden
1970, pp. 330—339.
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But regulation of industry—and de facto economic planning—goes much
farther in Australia today than the mere ramifications of the tariff. Con-
centration of industry, restrictive trade practices, economic planning and
direction of resources through the tariff—these are only part of the pattern
of regulation in Australia.“165

After a detailed examination of practices regulating economic life,
Newton concluded:

“Summing up, it is clear that economic planning and the manipulation
of markets is the order of the day in Australian economic life. There is
regulation by business itself—through the use of concentrated economic power
and restrictive practices. There is regulation by governments—through the
tariff, through regulation of transport, through regulation of money markets,
through regulation of primary industry. There is interaction between govern-
ments and industries, between governments and individual firms, where the
interests of government administrators and of sectional pressure groups are
resolved. It is here that the real substance of political activity is to be
found.”1%6

All these pressures’®” lead “towards consensus politics; there are
trends pushing the trade unions headlong into the new corporatism
alongside the establishments in the public bureaucracy and the private
corporations. In industry the trend is towards monopoly and merger.
The levers of industrial power are in the hands of unrepresentative and
irresponsible controllers... Economic business ... is now settled with
only the barest reference to the parliamentary representatives of the
electors ... [while] ... the organs of propaganda are in the hands of
unrepresentative proprietors and executives,” writes Playford.'®® If—in
the words of Crossman—“the motive force which drives a modern
capitalist economy is neither the Government nor the Government
Departments but the decisions of those who direct the great combines
which now dominate the private sector”,'® may one conclude that Aus-
tralia is heading towards a corporate system which unless checked will
see the creation of a ‘consensus’ including only the powerful and the
ruthless? Will its people, equipped with an egalitarian myth, fed with pop
accounts of their mateship society, limited by their understanding of the
processes by which they are governed, immersed in a social milieu
rigged with divisions in education and income, become a country of
unchallenged rule by the unqualified few?'"

165 See: M. Newton, The economy, in: A. F. Davies and S. Encel (eds.), Aus-
tralian society, Melbourne 1965, pp. 230 at 240—241.

188 1d., at p. 247.

167 For a recent study of pressure groups, see: Loveday, Pressure groups,
in: V. G. Venturini (ed.), Australia—a survey, Wiesbaden 1970, pp. 377 et seq.

168 See: J. Playford, supra note 161, at p.47. See also: B. J. McFarlane,
Interest groups and economic policy, Dissent vol. 8 [1967] (No. 20).

169 See: R. Crossman, The lessons of 1945, in: P. Anderson and R. Blackburn
(eds.) Towards socialism, London 1965, p. 104.

170 See: L. Cleggett, review of S. Encel, supra note 162, The Australian,
30 May 1970, p. 21.
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L Introduction

Benelux is not more than a customs union. The three small countries
which have taken this first step on the road towards economic in-
tegration at the end of the Second World War therefore do not con-
stitute an economic unity in a sense more profound than that expressed
by the common external tariff barrier and the absence of obstacles to
free internal trade.

In particular there are many differences in fiscal, legal and financial
arrangements, apart from the economic, historical and sociological
reasons which may account for the divergent trends in industrial devel-
opment. This has left its imprints on the structure of economic activity.

Curiously enough, the countries of Benelux have a common origin
as far as industrialization is concerned. It was King William the First,
who, after the devastations brought about by the Napoleonic wars laid
the foundation for a new economic expansion. In order to achieve
industrial development such as he had seen from closeby during his
exile in Britain and perceiving that some stimuli were necessary, he
promoted the foundation of two banks: The Société Générale pour
favoriser 1'Industrie Nationale at Brussels (1822) and the Nederlandse
Handel Maatschappij at Amsterdam (1824). The aim was to further
economic activity in a very general sense; thus the idea took hold
that the banks had to be of the mixed type. This constituted an in-
novation for that time in so far as they represented an assembly of ca-
pital resources on a far larger scale than private banks could master,
to be employed on a long-term basis for investment by the managing
directors on a wide and diverse scale in an unrestrained manner. The
Société Générale (S.G.) was intended to be an instrument for the pro-
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motion of the cotton industry at Ghent and the coal and metallurgical
industries in the southern part of Belgium. To this end, the King sent
the founder of a Rotterdam dockyard, Roentgen, an engineer, to Britain,
in order to study the process of iron making and coal mining and to
make recommendations. The engineer’s report drew attention to the
modern techniques used in Britain’s metallurgical industry, to the
coke-ovens which were in general use in that country, in contrast to
the charcoal works being operated in Belgium, to the choice of mineral
inputs (clay iron stones instead of ores drawn from alluvial earth)
and to the larger British blast furnaces. Equally he noted the alter-
native methods for processing the molten iron; and after a journey,
through the Belgian provinces of Liége, Namur and the Borinage,
Roentgen proposed a list of changes. Among these were the gradual
reduction in import duties in order to enliven competition, financial
support for a number of advanced industrialists, such as Cockerill at
Liége and Hamponnet-Gendarme in the Namur province, and the pay-
ment of wages by results instead of a fixed daily wage.

These reports laid the foundations of Belgian heavy industry; the
Dutch State devoted large capital resources to Belgian industrial devel-
opment and the Société Générale occupied a pivotal position in this
process. The thirties witnessed an industrial boom in Belgium (the
number of blast furnaces rose from 10 in 1830 to 47 in 1838, the coal
industry became the largest on the continent of Europe and the textile
industry flourished) and, notwithstanding the political break-down of
1839, which resulted in the constitutional separation of the three countries,
Belgium experienced an industrial expansion lasting nearly a century.
It is said that, in the years between 1835 and 1850 practically no
important economic activity in Belgium was started without the parti-
cipation of the S.G. The new banking conception was soon imitated:
mixed banks were founded in 1835 (Banque de Belgique and Banque
Liégoise) and 1841 (Banque de Flandres) whereas several private deposit
banks equally started to penetrate the commercial and industrial sectors.
The S.G. also initiated the policy of creating branches which had as
its main goal the enhancement of its influence in industrial enter-
prises along more or less homogeneous sectors. Another innovation were
the investment companies. The S.G. founded one in 1836, the Banque de
Bruxelles another one a few years later. These companies accumulated
the savings of Belgian private investors, who had a preference for fixed-
interest securities and alloted chunks of varying sizes of this capital
to the industrial enterprises. The great industrial expansion absorbed
these resources either in a direct way or indirectly; in the latter way
it meant a consolidation of the commercial credits extended by the
S.G. (which was in that time Belgium’s bank of circulation and other



Concentration in Benelux 39

banks to industrialists: the securities issued to this end were taken
up by the investment companies. Thus the mixed banks, constituting
a double innovation, and preceding similar developments in France
(Crédit Mobilier, 1852) and Britain (the investment banks of the sixties),
grew with the development of Belgian heavy industry (railways, coal
and iron/steel) and increased their hold over them. They provided
both the financial means and the managerial direction and control,
but gave free scope to emerging entrepreneurs. The many innovations
carried through in these Belgian industries testify the availability
of such men'!, who found the basis of their activities in the rich natural
resources of the country.

In King William’s conception the purpose of industrial acitivities of
the “Nederlandse Handel Maatschappij” (N.H.M.) was to serve as the
commercial enterprise which had to sell the Belgian industrial pro-
ducts in world markets and in particular the textile products of Ghent
in the Netherlands East Indies. The old Dutch East India Company,
a concentration of the fiercely competing trading companies of the
seventeenth and eighteenth centuries (1602—1798) and having a mo-
nopoly in the trade in the Indonesian Archipelago, had been the pat-
tern upon which the N.-H.M. was modelled. But the political rupture of
1830—1839 also broke the economic logic of this action. Moreover, the mo-
nopolistic system wasno success inthe promotion of modernised activities,
nor was the N.H.M. very fortunate in its world-wide commercial ac-
tivities. For the small economies of Benelux foreign markets were es-
sential, but difficult to gain and to keep in the face of the dominant
position of British industry. Belgium and Luxemburg therefore turned
their faces towards customs unions, of which the German Zollverein
had set the successful example. Trials to form a union with France were
disappointed, but some advantages were gained from the Zollverein.
And, the liberal climate which prevailed after 1860 all over Europe
at least did not hamper their industrial growth.

The Dutch case was different. Though the N.H.M. succeeded in
the establishment of an own textile industry in the eastern part of the
Netherlands, and shipping and insurance activities in the main ports
were stimulated, the main thrust to Dutch industrialization came only
with the rise of Germany after 1870. During the years between 1830 and
1870 commerce with the Indies was the main pillar of economic prosperity
in the Netherlands. Textiles were exchanged for colonial products. Such
a “colonial pact” had great advantages: for the N.H.M. which made
monopoly profits, for the subsequent activities (shipping, insurance)

1 D. Landes, The Unbound Prometheus. Technological change and Indus-
trial Development in Western Europe from 1750 to the present, Cambridge
University Press 1969, chapter 3.
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which were promoted, but gradually the disadvantages came to pre-
dominate and the spread of liberal ideas terminated the N.H.M.’s pri-
vileged position after 1870. The bank chose to transform itself into a
deposit bank, and has continued its existence since then in this way. In
recent years, after a series of banking mergers, the company has become
Holland’s largest bank, the Algemene Bank Nederland.

Thus, notwithstanding similar origins, the outcome after half a cen-
tury was radically different. In Belgium and Luxemburg, continous
industrial expansion was going on, a symbiosis between the financial
and the industrial communities had been created and the country was
oriented towards European markets. Dutch industry on the contrary
was in its infancy, mainly confined to the textile industry and some
shipping and auxiliary activities, not closely connected to let alone
directed by financial interests, and oriented towards the colonies. These
different backgrounds also explain the course of concentration during
the century which followed and towards which we now call our at-
tention.

II. The Rise of Dutch International Companies

The final decades of the previous century and in particular, the first
one of the present have been the ones during which several Dutch firms
of international stature have arisen. In their present form, all these
companies are the result of many mergers and take-overs, carried out
alongside internal expansion. But apart from this fact and its inter-
national character, these companies differ as to the dates of their birth,
their ways of growth, their typical fields of action, goods produced,
diversification and degree of specialization, etc. The companies meant
are Royal Dutch-Shell, Unilever, Philips, AKZO, Royal Dutch Blast
Furnaces and Steel Mills (K.N.H.S.), and some companies, smaller in
size, but large in their trades. We confine our attention to the four
main companies first mentioned, who dominate the Dutch business
scene.

Shell and Unilever are twin companies, having British partners in
a structure which was founded mainly for fiscal reasons. But though
these concentrations are of old standing, dating back to the early
decades of the century, they were inaugurated for different reasons
and executed in various modes. Royal Dutch-Shell arose out of a com-
bination of five Dutch oil companies, competing, fiercely in the Nether-
lands East Indies, the British Shell Transport and Trading Company
and a group of Russian firms, united in a cartel. In 1907 these three
groups decided to form an exclusive sales company: the Asiatic Pe-
troleum Company Ltd. which also was to own the control of the tank
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installations and shipping facilities of the participating companies.
The Asiatic Petroleum Company was soon dominated by Deterding, an
entrepreneur with particular ideas of his own, who lost no time in
gaining control of the combine on terms favourable to Royal Dutch
(60 °/0 Dutch and 4090 Shell) and in buying out the Russian interests
(1913).

Thereafter the Royal Dutch-Shell group expanded internally in the
following decades, mainly by means of building up its organisation and
sales in nearly all countries of the world. But during the fifties the
company started to diversify into the chemical industry. It began to
utilize its by-products (refinery gases, etc.) in chemical operations and
achieved this by internal expansion and some joint-ventures. In recent
years, the company has started to penetrate the natural gas and mining
industries, first by a find of natural gas and non-ferrous metal deposits
in the Northern part of Holland, then by a take-over of Billiton com-
pany (1970). Billiton is an old tin-mining concern, which after the
post-war Indonesian troubles has reoriented itself to the aluminium
and other non-ferrous metal trades. Its experience and continuing
vertical integration no doubt were an attractive complement to Shell’s
own endeavours.

Unilever—Lever Brothers, on the other hand, was the outcome of
a series of competitive battles between Dutch margarine producers, who
were neighbours, but extented their rivalries all over the world. Their
successors put an end to the warfare and shortly afterwards, formed two
holding companies: Margarine Unie in Holland and Margarine Union,
Ltd. in Britain. The British holding company soon passed into the
hands of Lever Brothers Ltd., the well known Liverpool company. Lever
Brothers had grown big on its soap business in less than twenty years
and dominated the British market already in the twenties. The merger
of 1929 between Margarine Unie and Lever Brothers thus coupled two
companies which came from different branches and which had their
expansion periods behind them.

The history of Philips is different again. Three decades of vigorous
internal expansion (1891—1920), marked by the formation of non-
effective cartels, were followed by concentration activities during the
twenties and an equally vigorous push towards international extension
of the business. Accompanying horizontal take-overs, vertical inte-
grations, both forward and backward took place, mainly because of
increased competition in those markets. By the end of the decade
Philips had become a large producer of electric lamps as well as of
radio sets and apparatus. Thereafter, but mainly since the Second World
War, the company has diversified into many other fields, by means of
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internal growth and by means of take-overs. However, the companies
taken over were of modest dimensions until the middle sixties. Since
then Philips has taken control of several large firms, both in the Nether-
lands and abroad.

The fourth international firm, AKZO is a chemical combine, which
resulted from a series of mergers during the sixties, culminating in the
tie-up between AKU and KZO (1969). One pillar of the new group are
the Royal Dutch Salt Works (KZO) existing since 1918, but starting an
accelerated growth during the fifties. This was due to the technical
solution of some difficulties connected with the method employed:
vacuum evaporation; this method was very economical but necessitated
the purification of the brine, in order to avoid the calcification of the
pipes. Also, it gave not so many possibilities to vary the dimensions
of the cristallized salt grains and the fine grains had a tendency to
adhere and harden. The company therefore has had a long initiation
period and was formerly known as a producer of salt for human con-
sumption. But the solutions found have opened numerous new ap-
plications for its products in industrial and public uses and output has
quadrupled since 1955. In the early sixties horizontal and vertical
mergers and take-overs have occured in the salt business of the Nether-
lands, Germany and Denmark. In 1969 KZO took control of the Inter-
national Salt Company in the United States. But soon after the opening
of the Common Market, the company also undertook diversification
mergers, (sulfuric acid, paints and lacquers, food products, etc.) which
may be seen as endeavours to build up an integrated chemical group.
The merger in 1969 with AKU, the international artificial fibres group,
was of the complementary type, but will not be the last one. Re-
organisations, split-offs and restructuring of interests have followed
the series of mergers, which for this company alone amounted to more
than a quarter of the number of Dutch concentrations in the chemical
industry during the 1958—1968 period.

A review of the concentration policies of these international firms,
based in the Netherlands, would have to pay more attention to the
differences than to the resemblances:

— Horizontal concentrations early in the life of the company (Shell)
followed by decades of internal expansion. Then, both demand and
supply factors prompt the firm to diversify in order to utilize by-
products. Following a discovery of non-ferrous mining deposits, the
group acquires control of a large mining concern.

— Internal expansion for several decades after the foundation of the
company (Philips), followed by the absorption of small companies
as a means of complementing internal diversification. In its turn this
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policy had a sequel in a number of large take-overs of a horizontal
and vertical nature. These would seem to be connected with the
internationalization of national markets.

— A merger of fiercely competing firms, who afterwards conclude
an international concentration agreement with a foreign dominant
firm, which has a rich merger history (Unilever). This merger is
then sustained by a systematic policy of take-overs, the rate of
which increases after the Second World War. The take-overs are
mainly diversifications and concern smaller companies. Numbers
are so large (between 15 and 20 per annum after 1958) because
traditional markets hardly grow at all and the share of markets is
already large.

— Finally, a complex pattern of concentrations (AKZO) probably in-
spired by the necessities of a specific branch—and the desire not to
loose the chance to develop into an integrated and diversified chem-
ical firm, even though the chances in the traditional field are bright.

Table 1 gives a summary of the development of these firms during
the past decade. It will be noted that growth has been very uneven.
Moreover, the firm with the slowest development (Unilever) is at the
same time probably the most merger-prone. The last column indicates
that these companies can hardly any longer be called Dutch except
for historical reasons and for the fact that the companies have their
headquarters in the Netherlands.

Table 1
The Giants of Dutch Industry
Sales figures (in millions of Florins) 1960—1969 and Employment 1969

Employ-
1960 | 1962 | 1964 | 1966 | 1968 | 1969 | mentc)
1969

Royal Dutch-Shell®) | 21.157| 22.197| 25.105| 27.198| 32.368| 34.121 1'{,3,:(5’88

Unilever 14.757| 14.972| 17.115| 19.189| 20.032 21.829| 325-000

-, 339.000
Philips 4.762| 5.535| 7.002| 8.069| 9.721|13.023 93.000

100.300
AKZOb) — — — 4.309| 5.260| 6.366 34.600

a) Total of sales after deduction of sales taxes.
b) For the years 1966 and 1968, combined sales of AKU and KZO, who merged in 1969.

¢) The first figure gives total employment; the second employment in the Nether-
lands.

Source: Annual Reports.
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III. Financial Concentration in Belgium

The origins of the widespread concentration in the Belgian—Luxem-
burg economy have been exposed in the introduction. But the roots of
this ancient phenomenon are no sufficient explanation for its deep
though varying penetration into most sectors of these economies. These
penetrations took place in successive waves during the nineteenth and
twentieth century. After 1850 the banking system—of the mixed type—
played the predominant role in the construction of the railwaysystem
in Belgium, and in Southern and Central Europe. Since 1870 many
Belgian industrial enterprises were founded abroad by the banks and
after 1900, the financial groups penetrated the Congo (the Société
Générale only after 1908). The period between 1870 and 1914 was one
of general industrial expansion and prosperity for the country and the
banks participated fully in the enlargement of the capitals of the com-
panies concerned. Between the world wars until 1934, the banks fa-
voured the creation of new industries such as artificial textiles, chem-
ical products, mechanized glass production, shipbuilding, etc. During
the inflationary period of the twenties the principal banking activity
was the subscription of capital emissions by controlled firms while
the necessity of reequipment of Belgian companies made itself felt.
In these ways the financial groups—holdings companies, or better
groups of holding companies with a bank heading them—came to
dominate entire sectors of industry, especially in heavy industry: steel,
coal, transport, mining, glass and electricity, and in foreign and over-
seas activities. The groups—two of which, the Société Générale and
the Banque de Bruxelles held the main positions—vied with each other
in the newly emerging sectors where the positions had not yet cristal-
lized; but for the rest, they respected each others’s mutual interests,
shared and exchanged participations, while there were very often close
relationships among the leading personalities. These links were rein-
forced by the many professional organizations, cartels and syndicates,
of which the Central Statistical Office counted 858 in 1941 (534 in-
dustrial and 324 commercial); in the metal, chemical and food and textile
branches such “economic groups”? were most numerous.

Already in 1903, professor de Leener drew attention to the numerous
associations, cartels and syndicates which had grown up in many base
industries during the second half of the nineteenth century. Many, he
said, had the simple function to regulate prices or output by means

2 Under this concept were taken all associations constituted with a view to
organize and regulate output or distribution or joint services, to “remedy an
excess of competition” and to protect and promote the interest of participant.
R. de Vleeschauwer, L’organisation professionelle de I’économie, Briissel 1950.
The figures have been taken from the tables presented by this author.
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of quotas, with more or (often) less success’. Some forty years later,
another Belgian economist explained the frequent occurrence of col-
lusion and the tendency towards monopolization as follows*:

First, Belgian industry, dependent on the world market for its sales,
has under normal competitive conditions, no possibility to make equi-
valent profits to its counterpart in other countries, which enjoy a large
home market and frequently dump excess output abroad.

Secondly, competition in the world market has meant the creation of
many new enterprises in newly industrializing countries, with an accom-
panying overinvestment of productive means. The industries of old in-
dustrialized countries, such as Belgium, are the designated victims of
successive investment waves, occurring abroad, and their industrialists
defend themselves preferably by means of cartels regulating invest-
ment activity a priori and—but only as a second best solution—by
means of price and output cartels once the overinvestment has taken
place.

Stripped of its defensive tones, this explanation has much to recom-
mend. It highlights not only the high concentration of productive ac-
tivity which has come to exist in Belgian industry, mining and com-
merce (see below), but also the symbiosis of financial and economic
interests. For there exists no better way of regulating and controlling
(over)investments by productive enterprises than through coordination
at the level of mixed banks and other financial groupings. At the same
time it suggests a stifling influence which the symbiosis may have had
on Belgian economic growth—which has been notoriously slow in the
decades before the foundation of the Common Market. Such a deduction
however would not be wholly justified for an earlier period, for several
of the large financial groupings, such as the Société Générale and the
Banque de Bruxelles, promoted activities in newer industries during
the twenties (electricity, chemicals, petroleum, glass, etc.). The financial
groupings through their participations in industry and commerce, have
always had an interest in profitable enterprises, which explains their
close survey and interference with the companies where necessary.
A decrease in industrial profitablility would hurt the value of their
participations and increase the risks of the credits extended. A down-
turn may therefore threaten both their liquidity and profitability. It
is easy to see that the financial groups:

3 G. de Leener, L’organisation syndicale des chefs d’entreprise, Institut
de Sociologie Solvay, Bruxelles 1903. By the same author: Les syndicats
industriels en Belgique Bruxelles 19042

4 L. Sermon, Etude sur le comportement actuel des marchés qui furent
organisés avant la guerre par des Ententes des Producteurs, International
Chamber of Commerce, 1948. M. Sermon was economic adviser to the Banque
de Bruxelles.
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a) promote cartellization during fiercely competitive periods, both in
national industry and internationally. Also the cooperation between
the groups takes on a more pronounced vigour, whereas prosperity
may do much more for rivalry;

b) promote rationalization and concentration among the enterprises of
their groups and between such companies and those belonging to
other financial interests, in less prosperous times;

c¢) have an interest—like the modern American conglomerates—in a
rising stock exchange. The general public favours mergers during
prosperity periods and provides the merged companies with capital
on a large scale; this benefits the banks directly, but also gives them
the possibility to mobilize credits furnished previously to industry
and the chance to launch new businesses. Overexpansion is therefore
a real threat. This is reinforced by the policy of the banks to inflate
credits by means of an undue credit expansion and by a wanting
organization of the stock exchange.

In the twenties, the Banque de Bruxelles was the victim of this
tendency towards overexpansion, but between 1955 and 1965 the de-
cline of the stock exchange prevented a recurrence. A Government
Commission voiced an unexpected criticism of the financial holdings
at the end of 1967, by saying that (1) their network of cross holdings
and multiple directorships effectively preserved them from the influence
of private shareholders and (2) their strong establishment in traditional
sectors of industry continued and that they had shown little or no in-
clination to move into more modern industries.

It should not astonish that the practically uninterrupted expansion
of the symbiosis during more than a century has left its imprint. One
research study of 790 concentration ratios according to output found
a predominance of monopoly and oligopoly positions with the monopo-
listic positions being the most frequent of all classes (20 classes with
intervals of 0.049 points in the arranged Herfindahl indices being taken),
namely 8,2 %/ of all classes®.

Concentration ratios were also calculated on the basis of employment,
and cooperately owned resources, the results of which were rather
similar. But, because they were less detailed than those based on output
and the approach based on cooperately owned resources had some limi-
tations, they are not further discussed here. The three approaches sug-

5 M.A.G. van Meerhaeghe, Marktvormen, Marktgedrag en Marktresul-
taten in Belgié. W