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Preface

Creating Law with Language —
Crossing Borders and Connecting Disciplines
from the Perspective of Legislative Practice

By R. Alexander Lorz

Law works through language. At least, language is the beginning of all laws.
Whatever messages the law is supposed to communicate to its citizens, they
must be transported through language. When the language of laws is transformed
into executive action, other means might come into play. But first of all, every such
action has to be programmed and determined through language. And since laws
must be formulated before any such action can take place, the process of law-mak-
ing marks the beginning of it all — with language forming the core of this activity.

The process of law-making follows somehow ancient rules even in the most
modernized democracies. Laws must still be formally introduced in Parliament,
run the gauntlet of various plenary readings and committee sessions and finally
be voted upon by the full House (in systems with two Chambers often both legis-
lative bodies), only to be promulgated and eventually implemented by the Execu-
tive Branch. Globalization and social conflicts deriving from it certainly play an
important role in framing the regulatory issues to be dealt with by law, but the leg-
islative process as such remains largely untouched by these developments. And
modern media, although they are of course employed in facilitating research,
the access to documents and thus in a general enhancement of transparency, do usu-
ally not alter the process itself, but rather serve auxiliary purposes in its context —
save for the most advanced countries in this regard.

Nevertheless, even though legislative practice seems less prone to take legal lin-
guistics beyond the borders than many other fields of legal activity, there is ample
room for legal linguistics to thrive. In order to look at this in more detail, a brief
distinction of the three major stages of law-making seems appropriate: First of
all, the decision must be made to create a law at all. Montesquieu is usually credited
for a famous proverb: “When it is not necessary to make a law, it is necessary not to
make one” — and this should still hold true for current legislatures. Second, of
course, a law needs to be formulated — which can be an arduous task and take
the legislators deeply into detail. Finally, since even the most carefully deliberated
and worded law can entail undesired and unforeseen effects due to the general in-
adequateness of human beings, and also because the permanent change of circum-
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stances can render a law inadequate in the course of time, it is indispensable to con-
stantly watch the law at work and to evaluate whether it (still) serves its purpose or
not.

Starting with the decision whether to make a law at all, four constellations are to
be distinguished, two of which seem obvious: either no law is (yet) needed because
conceivable changes can be performed without touching the law, or there is no way
of going forward without a new law, so the law is really needed at that point. The
other two are more interesting because they leave ample room for political consid-
erations: a law may not be strictly needed, but still be desirable; this is particularly
true for laws reinforcing the normative impact of existing rules. Or a law is not
needed, but nevertheless considered politically helpful: then we often talk about
a kind of “symbolic legislation”. Here legal linguistics can play an especially
strong role because then it is necessary to achieve the political goal without giving
up the determinative character of the law or falling into the trap of “legal lyrics”.

Once the decision to enact a new law is made, many contributors come into play
when it comes down to formulating the law in detail. Even before the formal legis-
lative process gets started, a lot of political preparations are indispensable: in dis-
cussions within the own ranks, be it just the own party or — the regular case in Ger-
many — a coalition of governing parties, a general consensus must be formed on
how to proceed with the law. Depending on the concrete political system, a lot
of technical advice will also pile up: The Ministries, the State Chancelleries
and/or the Parliament’s own legal service, all are supposed to provide support
and formulations or simply to write the first draft of the law. Only then the parlia-
mentary procedures will start — with hearings and deliberations in the competent
committees or even debates on the floor (if the law is considered really important).
It is apparent from this entanglement of various inputs that basically everybody
who could somehow be concerned by the law will use the opportunity to chip in
and try to influence the precise contents of the law — and at the end of the day,
the final formulation of the law is the result of many more or less hard-fought com-
promises. A famous German saying according to which “many cooks can spoil the
dough” seems like the appropriate description here.

Butitis not just the necessity of compromise that can afterwards render working
with the law difficult. Even in the case of (seemingly) greatest unity, every law is
prone to (inevitable) misinterpretations. They can arise due to different (or lacking)
perceptions of the factual background or can flow from different preconceptions of
the termini used in the law — to provide an example: When the new curriculum for
education in sexual matters was promulgated in Hesse, it used the word “accept-
ance” with regard to diverse sexual orientations. The idea behind it was to combat
discrimination on the basis of sexual orientation. But many people read “accept-
ance” as a kind of official endorsement of specific sexual orientations and objected
to that meaning. Eventually, even the best-formulated legal text will usually con-
tain vaguenesses that may be the result of political compromise formulas, are de-
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liberately inserted to avoid undesired effects or are brought about by implication of
decisions of superior or co-ordinated institutions, such as the coordinating institu-
tions in a federal state.

Moreover, even if at the beginning of a law no such discrepancies can be dis-
cerned, the practical day-to-day work with it will inevitably produce changes in
the meaning and in the end necessitate ex-post adjustments. This is especially
true when dependent authorities like administrative agencies start to explain the
law through administrative norms and internal directives. In addition, there are in-
dependent players which usually do not get involved in the process of formulating
the law, but come in at a later stage when the focus turns on implementation. In a
state with an independent judiciary, this role is mainly filled by the courts; but an
institution like the Court of Auditors can also point to problems in the implemen-
tation of a law that might require formal changes. In a state with a strong tradition of
local self-administration or with more than one legislative chamber, dissents be-
tween municipal and state authorities or the various legislative chambers might
also call the precise meaning of a law into question and call for formally touching
it again.

Whatrole can legal linguistics play in these diverse regards? There are certainly
lots of contributions that linguistics can make, starting with putting the necessary
legal formalities into a shape that satisfies the demands of linguistic precision or
even aesthetics. Moreover, especially precision can be helpful to clearly define
the realm and limits of legal certainty and thereby to facilitate the role of the courts
or generally all interpreters of the law. And in principle, legal linguistics can come
in at any stage of the legislative process, thereby ensuring a high quality standard of
the law throughout its creation. However, a considerable amount of water is to be
poured into that wine, to use another favorite German proverb in literal translation:
For there are so many different actors representing so many divergent interests in-
volved in that process — as could be seen from the remarks above — that very often
considerations of linguistic precision or aesthetics will have to give way to symbol-
ic terminology, vested political interests or simply the call for compromise. Thus,
despite all possible support from the linguistic side, it is hardly imaginable that this
kind of advice will convince in most cases or even prevail throughout. But this
should not discourage legal linguistics from getting engaged: it is better at least
to know the aspects that might be disregarded or perhaps integrate them into the
formulation of the law than not to know what could have been made better at all.

And at this point, the role of the International Language and Law Association
(ILLA) becomes pivotal: only an institutionalization of linguistic counselling can
ensure that no chances are missed in this respect. Otherwise, the integration of lin-
guistic expertise in the process of law-making will be dependent on happenstance
and the personal interest and engagement of the concrete actors involved. The same
is true for the establishment of the necessary systemic approach to linguistics as a
part of legal education and training. And only an international association of this
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kind can facilitate a transnational exchange for the benefit of enhancing the quality
of legal practice across national borders. Thus, good luck for ILLA in taking on
these tasks!
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Introduction
By Friedemann Vogel, Siegen

Before I began to discover the fabric of language and law in my own research
about ten years ago, I remember, law was a bit strange to me: I did not understand
it or — in the context of social engagement and student protests — I was afraid of
it. Law seemed to be only a subject of dominance, of restriction, and of of its own
esoteric self-protective and self-important insulation. You do not like letters from
legal officials or courts consisting of strict deadlines, peculiar clinical words and a
misleading syntax. I think this is a typical experience of most people in Germany.
Law is like a problem, you don’t like to get in touch with. If at all, in school you
had to memorize the fundamental rights of the constitution, some nice sentences,
but you do not really understand the idea behind them, the history of this important
text as a fortress of humanity to prevent a second Nazi-Germany. You do not under-
stand the coherence of constitution, other statutes and their interpretation in courts. —
But you know judge Barbara Salesch from the TV, the humorous woman, fighting
with bandits and murderers every day at lunchtime.

This was my impression of law when my Phd supervisor and colleague in Heidel-
berg, Ekkehard Felder, asked me in 2007 to do something within the research field of
legal linguistics. He and the Heidelberg Group of Legal Linguistics — established by
Friedrich Miiller, Ralph Christensen, Dietrich Busse and Rainer Wimmer in 1984 —
showed me a new way to understand law from a text pragmatic perspective.

From this perspective law or legal work is a work within texts and language. When
lawyers work with norms they actually work with many different texts. They connect
a text with other texts, for example statutes with prior court decisions, texts from the
legal scientific community, legal commentaries, texts of external opinions of legal
experts, and of course, texts describing the controversial “real facts”. The modern
constitutional state establishes an intertextual structure (Miiller / Christensen / Soko-
lowski 1997; Vogel / Hamann / Gauer 2017). This is not just another attribute among
others. The constitutional state is indeed a text structure in itself. Jurisprudence is a
“science of text-based decisions” (Morlok 2015: 88, own translation).

The relationship between the legal system and text is rooted in two functions of
language: First, language is the most important medium to share and negotiate legal
and other social norms. Furthermore, and from my perspective more important, lan-
guage-based constitutional democracy transforms the brute force of social conflicts
into due process and a semantic struggle for arguments.
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Such a pragmatic view on law draws the attention to concrete human actions and
interactions, and to the responsibility of those interpreting and creating legal texts. It
focuses on the active process of norm construction considering signs and media. Law,
then, is neither only an abstract logical system of norms nor only words on paper, but
a specific style to communicate about and to negotiate the fundamental organization
of society.

This seems to be self-evident. But in fact, from this holistic perspective law be-
comes a quite complex linguistic, social and cultural phenomenon, which needs to be
explored interdisciplinarily. Legal linguistics has accepted this challenge and has be-
come a broad research field around the world by now. In the last fifteen years the first
introductions, handbooks and series have been published, several working groups
were established in many countries, and more and more empirical — not only theo-
retical — studies have arisen.

Nevertheless, the world of law has changed in the last decades: it has become more
globalized, multilingual and digital. And, although we know a lot about conflict reso-
lution, the world has not become more peaceful, rather the contrary. In many so called
“democratic” or “civilized” countries, in fact, constitutional democracy is in danger
and/or fundamental rights are restricted. Law is not only text, law is also power. Law
often consists of abuse of power and/or at least of non-transparent practices (cf. Vogel
(Ed.) 2017). To understand the role of language, communication and media of law,
with its multiple interdependencies and explicit as well as implicit power contexts
better, it is important to bring different disciplines together. This is why we need a
permanent international platform where legal linguists can learn from each other,
where they can develop new international projects, exploring the relationship be-
tween local and global contexts and where they can cultivate constitutional democ-
racy.

Legal linguists Peter Tiersma, Lawrence Solan and Dieter Stein originally found-
ed the International Language and Law Association (ILLA) in 2007. Their initiative
was to create a network of linguists and lawyers around the world, working on the
language matrix of law. In that framework, language is not simply seen as a subject
in the legal context or an object of forensic analysis, but as the central medium of
modern constitutional states, as the mediator of social conflicts and the core of
legal methodology. Until 2017, ILLA had been a network sharing information
about important events or published papers regarding language and law. To also es-
tablish ILLA as a living organization with a sustainable structure the association had
been relaunched during ILLA’s first international conference from September 79,
2017, hosted by Friedemann Vogel in Freiburg, Germany. Regarding the overall topic
“Language and Law in a World of Media, Globalisation and Social Conflicts” there
were 50 talks, keynotes and workshops discussing the constitution of law by lan-
guage and media in the context of multilingualism, digitalization and social conflicts
around the world. Among the 150 participants from 32 nations were also famous
scholars and practitioners like Prof. Dr. Ninon Colneric, former judge of the Court
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of Justice of the European Communities, and Minister of Education in Hesse (Ger-
many), Prof. Dr. R. Alexander Lorz. At the last day of the conference, the plenary
business meeting unanimously took the following decisions regarding the constitu-
tion and mode of operation of the society (chaired and recorded by Dieter Stein; see
also https://illa.online/index.php/about/short-description, 6/14/2019):

1) “The society shall be governed by two presidents and an executive committee.
One of the presidents shall come from linguistics, the other from law. One of
the presidents is the conference director of a general meeting. Their term of office
lasts from the end of one ILLA general conference to the end of the next one.
The current presidents are the linguist, Friedemann Vogel (Freiburg [today Sie-
gen], Germany), and the lawyer, Frances Olsen (UCLA, USA). Their term thus
ends with the end of the next ILLA general conference in 2019.

2) In addition to the two presidents, the executive committee has another four mem-
bers and shall consist equally of two linguists and two jurists. Every two years, at
the end of the ILLA general meeting, one of the members of the executive is re-
placed by a scholar from the same respective discipline (i. e. either law or linguis-
tics).

The current members of the EC are the two presidents plus the following: Anne-
Lise Kjeer (Copenhagen, Denmark), Ralf Poscher (Freiburg, Germany), Law-
rence Solan (New York, USA) and Dieter Stein (Diisseldorf, Germany).

3) All officers must be members of ILLA.

~

4

~

The finances of the society shall be managed by the presidents. Any surplus from
conference organization or other income shall be transferred to the next confer-
ence director.

5) There are two types of meetings: a general meeting and focus meetings. The gen-
eral meetings shall have a broad range of topics, while being under a broad um-
brella theme and shall take place every two years. The conference director is one
of the presidents of ILLA. Focus meetings may be held ad hoc on a specialized
topic. The linguistic forensics meeting is an established focus meeting of ILLA.
The executive committee approves the program of the general meeting and the
decision and program of focus conferences.”

According to the ILLA relaunch conference, this volume addresses three topics:
First, the book gives a broad overview to the research field of legal linguistics, its
history, research directions and open questions in different parts of the world. The
contributions of Lawrence Solan (focusing the legal linguistics in the US), Gatitu Ki-
guru (legal linguistics in Africa), Gianluca Pontrandolfo (about the research areas in
Italy and Spain), Friedemann Vogel (about Germany), Emilia Lindroos (about legal
linguistics in Nordic countries) and Svetlana Takhtarova together with Diana Sabi-
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rova (about Russia) illustrate the overlaps as well as the cultural differences as a basis
for further research exchange'.

The second section consists of contributions about the relation of language, law
and justice in a globalized world. Ninon Colneric introduces to the rules about lan-
guage governing and the communication between the EU institutions and Member
States or citizens on the one hand and the intra- and interinstitutional communica-
tions of the EU on the other. She looks at practices of this language regime and at
the difficulties inherent in drafting and interpreting multilingual supranational
law. ‘United in Diversity’ or ‘Tower of Babel’? Colneric’s conclusion is cautiously
optimistic:

“We are united in spite of linguistic diversity. However, we could be more united without
giving up multilingualism. Linguistic diversity has to be weighed against the principles
of good administration and legal certainty. The present solutions are workable because
they feature a good deal of pragmatism. However, a better balance between the values at
stake could be struck. What is de facto already on the way, should be thought through to
the end.”

“Triumph of Law over Language?” — Peter Schiffauer and Izabela Jedrzejowska-
Schiffauer present several case studies on multilingually negotiated EU-law illustrat-
ing inconsistencies and the “illusion of a stricter binding of administrative authorities
and the judiciary by the very ‘wording’ of democratically legitimate normative
texts”. The functioning of the legal system could not be effectively limited by the
wording of legal provisions. A uniform application of multilingual EU law would
only be possible, “where the judicial interpretation and reasoning find extra-textual
tools to deal with vagueness and ambiguity of the transnationally negotiated law and
the divergences in its multilingual, but equally authentic language versions.”

Lucja Biel and Vilelmini Sosoni also focus on EU legal culture and translation in
the era of globalization on the example of competition law. The authors first report on
the panel “EU Legal Culture and Translation” at the ILLA relaunch conference
(2017) and summarize the discussion focussing the “hybridity of translator-mediated
EU legal culture”. Biel and Sosoni show, that EU terminology

“is the result of the Europeanisation of law which is achieved through the convergence of
national laws and law harmonisation, but is also strongly affected by global trends which are
in turn influenced by socio-political and historical factors”.

Of course, global trends also have influence on national and local procedures of
legal text work. Stefan Hofler introduces to text linguistic analysis in the context of
the Swiss legislation to make the law more transparent. He shows how concepts and
methods of text linguistics can assist legislators to “identify and remedy impediments
to the transparency of statutes and regulations at a functional, thematic and proposi-
tional level of textual structure.” Although, an effective and clear legislation is an

! Unfortunately, a further contribution about Asia/China had been canceled.
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important condition for any democracy, there is no general theory of legislative draft-
ing and norm genesis (Vogel 2012) yet.

From a more general perspective, Frances Olsen concludes this second book sec-
tion discussing the relation of law, language and justice. Using contributions from
James B. White, Thucydides, and Harold Pinter, Olsen examines the dilemma that
even in the face of horrific injustice the idealism expressed through language in prin-
cipled political protest, however heartfelt or eloquent, would have little or no prac-
tical effect. She calls for a “move beyond nostalgic longing for the days of liberal
democracy and to keep alive the possibilities of justice in the future”. Lawyers
and linguists could “play a useful role in developing and preserving a language
that allows us to talk about justice realistically and without nostalgia”.

The third section focuses on digitalization and mediatization of the law, without
which recent global developments cannot be understood properly. Ruth Breeze intro-
duces to this topic exploring practices of the “law across modes and media” and dis-
cussing challenges and opportunities for legal linguistics. Using the example of al-
ternative dispute resolution (ADR) blogs, online dispute resolution (ODR) and auto-
mated ODR platforms, she illustrates the multimodality of recent law practices and
the complex interplay of semiotic modes, technology, expert and laymen knowledge.

Victoria Guillén Nieto explores gender-based violence against the theoretical
background of Natural Semantic Metalanguage and a multidimensional approach
to the analysis of heteropatriarchal culture. How can linguistics help “to understand
the overarching concept of gender-based violence better? Which roles do the news
media play concerning gender-based violence? How do the news media and the law
interact with each other? And which are the effects of this interaction?”

Last but not least, Stanistaw Gozdz-Roszkowski and Monika Kopytowska discuss
the relation of courts, constitutionality and conflicts in media representations using a
case study about the Polish rule of law crisis. The authors give an overview to the
recent conflict in Poland driven by the Poland’s right wing ruling party “Law and
Justice” (PiS) and their plan to overhaul the Polish judicial system, and present a
computer assisted discourse analysis contrasting the Polish “Niezalezna.pl” and
“The Guardian”.

The fourth and last section documents three short and individual reports about the
discussion at the ILLA relaunch conference in Freiburg, 2017. Carole E. Chaski, Vic-
toria Guillén Nieto and Dieter A. Stein summarize the discussion of the preconfer-
ence workshop on Forensic Linguistics; Dieter Stein gives a brief conference com-
ment to the general discussion; Yinchun Bai, Isabelle Gauer and Jana Werner report
from the first ILLA Junior Research Panel.
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Legal Linguistics in the US
Looking Back, Looking Ahead™
By Lawrence M. Solan, Brooklyn, New York

Abstract

This paper aims to provide a brief history of research into the relationship between legal and
linguistic inquiry in the United States. The title may be a bit misleading, since “legal linguistics”
is a term used more in Europe than in North America. Yet the term captures the breadth of in-
teraction between the ways we govern ourselves under a system of rules and principles on the
one hand, and the ways in which we communicate those rules and principles through our knowl-
edge of language and our knowledge of how to use our knowledge of language.

Keywords: corpus linguistics, forensic linguistics, authorship, statutory interpretation, crim-
inal law, trademark

I. Linguistics and Law Realize that
they have Discovered Each Other

In the 1980s, linguists began to observe that linguistic evidence in the courts was
becoming frequent enough to be seen as a phenomenon worth studying in its own
right. The person who did the most to bring attention to the budding partnership be-
tween these two fields was Judith Levi, who taught linguistics at Northwestern Uni-
versity in Chicago. In 1982, Levi compiled a bibliography of works on issues in lan-
guage and law, updated and published twelve years later by the American Bar Asso-
ciation (Levi 1994a). Much of the early literature was journalistic in nature. Linguists
would write about their experiences in analyzing trademark cases, the interpretation
of contracts, speaker recognition, authorship attribution.

Levi’s 1989 article, “The Invisible Network,” was perhaps the first piece to rec-
ognize and summarize the trend, amplified by the bibliography she compiled, which
demonstrated that many linguists were writing about applications of their work in
legal settings. Her book, Language in the Judicial Process (1990), edited with
Anne Graffam Walker, published articles emanating from a 1985 conference with
the same title held at Georgetown University in Washington. Forensic linguistics

* My thanks to Tammy Gales, Friedemann Vogel and Roger Shuy for very helpful com-
ments on an earlier draft. Thes research for this article was largely conducted during my
fellowship at the Kédte Hamburger Center for Advanced Study in the Humanities, University of
Bonn. I am grateful for the Center’s support.
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is not mentioned in that book. Neither is it mentioned in Pupier and Woerhling’s
(1989) collection, in which “The Invisible Network™ was published.

What characterized this period most saliently is that the participants were well-
trained linguists, specializing in such areas as semantics, syntax, phonology, and
pragmatics. They not only had degrees in linguistics, but their careers were as aca-
demic linguists. On the continent, linguist Hannes Kniffka entered the field from that
perspective. In the UK, Malcolm Coulthard, a prominent scholar in discourse anal-
ysis, took up legal linguistic issues as well. In the US, linguists who consulted in legal
cases and came to write about it included Bethany Dumas, Ronald Butters, Georgia
Green, Jeffrey Kaplan and Ellen Prince.

As we will see, this case-oriented approach attracted the term, “forensic linguis-
tics” world wide. Yet that term has remained controversial. Roger Shuy (2002: 8), a
major player in language and law in the US, has said that he does not use the term
“forensic linguistics” because, if practiced properly, the field is nothing other than
applying the substance of linguistics to address problems that happen to occur in
legal contexts. In the early days, his perspective was descriptively an accurate picture
of the field. In fact, to the extent that he was right, there was no field.

Many European legal linguists have also avoided the term, since much of the re-
search on the continent is not case-specific, but rather seeks to make more general
jurisprudential contributions, whether they be in the realm of characterizing histor-
ical trends in legislation in terms of developments in language usage, or problems of
translation in construing the multilingual laws of the European Union.

Along with these linguists, the team of William M. O’Barr and John Conley began
their writing partnership in the 1980s. Their books, written in the following decade,
remain classics (e. g., Conley and O’Barr 1990; 1998). Both trained as anthropolo-
gists (Conley is also trained as a lawyer), Conley and O’Barr made important con-
tributions, especially with respect to how speech in legal contexts reflects the power
relationships among the actors.

The 1980s also saw the beginning of Peter Tiersma’s illustrious career as a con-
tributor to the study of language and law. Beginning with his early writings, Tiersma
was especially interested in explaining the linguistic phenomena that were at the root
of many legal doctrines, perhaps aligning his early work more closely with the bud-
ding field of Legal Linguistics in Europe. His best work in this period was his explan-
ation of phenomena in contract law, using speech act theory (Tiersma 1986; 1992).
The articles are still cited by legal theorists who write about contract law and who
would otherwise not have access to these insights.

At the time, Tiersma was one of a kind in the field, trained as both a linguist and a
lawyer. Thus, unlike most of the work produced at that time, Tiersma wrote in terms
of broad legal phenomena with which linguistic theory may offer insight, rather than
about individual cases on which he had worked. Later, we met and became close col-
leagues and friends, writing together many articles and publishing two books (Solan /
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Tiersma 2005; Tiersma / Solan 2012). Tiersma brought with him an enormous range
of knowledge about law, linguistic theory, history, and technology. His 1999 book,
Legal Language, remains a classic and is not likely to be superseded any time in
the near future.

This early period also saw linguists concerning themselves with the comprehen-
sibility of jury instructions. This began with a seminal article by Robert and Veda
Charrow in the Columbia Law Review (Charrow / Charrow 1979). Before long, others
joined the fray, including Peter Tiersma (e.g., Tiersma 2001), Bethany Dumas
(2000), Judith Levi and Shari Diamond (Diamond / Levi 1996). Similarly, linguists
began to study the comprehensibility of warnings of all kinds, from Miranda warn-
ings to the warnings on product labels (see, e.g., Dumas 1992; Tiersma 2002).

The 1990s was a time of great expansion in the field of language and law in the US,
which led to consequences both good and bad. One positive advance was a collab-
oration between linguists and legal academics. I played a minor role in that develop-
ment. In 1993, my book, The Language of Judges was published by the University of
Chicago Press. At the time, [ was a partner in a small New York law firm. A review of
that book appeared in the Yale Law Journal, co-authored by a law professor, Clark
Cunningham, and three linguists: Judith Levi, Georgia Green, and Jeffrey Kaplan
(Cunningham et al. 1994). Entitled “Plain Meaning and Hard Cases,” the review sug-
gested that the kinds of linguistic analysis I had used in the book to criticize prior
decisions of judges, particularly the justices of the Supreme Court of the United
States, could be used in advance of judicial decisions to aid the courts in analyzing
linguistic issues in legal interpretation. They made their point by providing linguistic
analysis of issues then before the Supreme Court.

Of course, they were right. If linguists can participate in the legal system early
enough to assist judicial decision makers in performing their jobs, it would be better
to hear from them early than to hear from them after the fact, complaining about the
lack of linguistic sophistication in the judiciary. In essence, these writers invited the
application of forensic linguistics to help courts resolve disputes over meaning.

The collaborative efforts continued. In 1993, the Supreme Court decided a case
entitled Smith v. United States." Smith had attempted to trade an unloaded machine-
gun for cocaine. The woman on the other side of the transaction, without Smith’s
knowledge, had become an agent of the police. Smith was caught and prosecuted
for “using a firearm during and in relation to a drug trafficking crime.” The case
has drawn a lot of attention over the years because by a 6—3 margin, the Supreme
Court held that by attempting to exchange his gun for the illegal drugs, Smith had
“used” the gun, which is what the law requires for a conviction. Justice Scalia, fa-
mously dissenting from the left, remarked that when one speaks of using a gun,
one almost always means using it as a weapon, not merely as a thing of value.

508 U.S. 223 (1993).
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When, for example, one speaks of using a cane, the expression is understood as using
the cane as a cane, not as mounting an antique cane on a wall.

Both sides of the Court agreed that the law should be given its ordinary meaning.
The majority correctly found that while it may be unusual to use a gun as a thing of
value, as though it were a piece of jewelry, once one does just that, it does not sound
strange to say that the person “used” the gun in that way. The dissent, too, was right. It
is strange to use a gun that way, which means that careful investigation, say by search-
ing a corpus of American English, will not uncover many occurrences of “use” being
written or uttered in that context.’

Two years after Smith, the Supreme Court decided Bailey v. United States.” Bailey
had drugs in the glove box of his car, a gun in the trunk, as he drove to a drug deal. He
was charged with the same crime as Smith, federal prosecutors seemingly embold-
ened by the earlier decision.

Clark Cunningham, the law professor who co-authored the book review, teamed
up this time with linguist Charles Fillmore, a prominent linguist at the University of
California at Berkeley (Cunningham and Fillmore 1995). In an article circulated to
the Supreme Court justices prior to their hearing arguments in Bailey, Cunningham
and Fillmore posited that the verb “to use” has two distinct senses, only one of which
is relevant to construing the statute. The senses are the active and passive meanings,
as reflected in the following sentence, which they included in their article:

I use a gun to protect my house, but I’ve never had to use it.

Someone uttering this sentence will have intended the first “use” to mean “have”
and the second “use” to mean “shoot” or “brandish.” Accepting the earlier decision in
Smith, that to trade a gun is to use it, Cunningham and Fillmore argued that at the very
least, the statute should be limited to the sense of the word in which something active
has to have occurred. Otherwise, the legislature could have used the word “possess”
instead of “use” in the statute.

The Supreme Court agreed. It reversed Bailey’s conviction by a vote of 9—0. The
Court’s decision went as far as to quote the example sentence provided by Cunning-
ham and Fillmore, although it did so without attribution to them (one of many pre-
rogatives enjoyed by judges in the US).

At around this same time, Cunningham and Levi teamed up to hold a conference in
1995 at Washington University in St. Louis, where Cunningham then taught, attended
by a group of linguists and legal academics who write about the interpretation of stat-

2 Below, I return to Smith and related cases in the context of corpus linguistic analysis,
which has become popular among a group of legal analysts in recent years. In fact, “use a gun”
is rarely if ever uttered to mean trading a gun, but “trade” and related verbs are used, sugge-
sting that Justice Scalia’s dissenting position was even stronger: People indeed speak of ex-
change transactions concerning firearms, but when they do, they employ verbs other than

« 2

use
516 U.S. 137 (1995).
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utes and the US Constitution. The list of attendees from both fields was impressive.
The conference, was billed as a “summit” meeting between the two groups. The pro-
ceedings produced yet another important collaboration, this one between Judith Levi
and William Eskridge, who was and still is a leading US legal scholar in the inter-
pretation of statutes (Eskridge and Levi 1995).

Meanwhile, as all of this happy coming together was happening, forensic linguis-
tics was establishing itself as a new academic field. Most significant in this regard
was the formation of the International Association of Forensic Linguists in 1993,
and its journal, then called Forensic Linguistics, more recently renamed the Interna-
tional Journal of Speech, Language and the Law.

Before getting into this institutional history, it is worth pointing to a serious rift
that developed among practitioners of forensic linguistics in the early 1990s, a rift
that has still not been fully repaired today. The issue involved authorship attribution
and the insistence of one practitioner, Carole Chaski, that the methods employed in
actual cases first be tested and validated, based on their ability to perform accurately
in test cases in which the ground truth is known. She has further argued that devel-
oping a set of criteria that can be applied across cases is an essential aspect of devel-
oping valid methodology. This appears to me to be simply an effort to bring ordinary
scientific methodology to a particular forensic identification task (see, e. g., Chaski
2001; 2012).* Two reports (National Research Council (2009) and President’s Coun-
cil of Advisors (2016)) have harshly criticized the forensic identification sciences
generally for a lack of rigor and the failure to validate methods. Yet Chaski’s sugges-
tion was not well-received at the time (see, e. g., Grant / Baker 2001), and a cultural
gap remains, although there has been a new sense of collaboration and common effort
growing in the past few years, a trend to which I return later.

I1. Forensic Linguistics Becomes a Field

In July 1993, the first meeting of the International Association of Forensic Lin-
guists (IAFL) was held at the University of Bonn, where Hannes Kniffka, one of or-
ganization’s founders, taught linguistics. The next year, the first issue of the journal,
Forensic Linguistics, was published under the editorship of Malcolm Coulthard and
Peter French, both English scholars. An article by Levi, summarizing the growing
trend of linguists participating in the legal system in North America, appropriately
enough inaugurated the new journal (Levi 1994b).

At the time, the term, “forensic linguistics” was still not used widely, at least not in
the United States. In 1968, Jan Svartvik wrote a small book with that term in its title,
but the term did not catch on generally. Only one published case in US courts in-
volved any reference to forensic linguistics prior to the turn of the 21* century (a

4 Chaski’s specific proposals have been the subject of controversy, however. See, e.g.,
Grant / Baker (2001), Solan / Tiersma (2005).
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1983 published case), and until 1990 it appears only very sporadically in books and
articles.

A few authors writing at the time did understand the increase in linguistic partic-
ipation in the courts as announcing a discipline of which the legal system should take
note. Hannes Kniffka foresaw the development of the field, using the term “Foren-
sische Linguistik” in various articles, and in the title of an edited book published in
1990. Rieber / Stewart’s (1990) collection of articles on linguistic experts in court
also spoke of “forensic linguistics” in the courts.

The initial scarcity of the term “forensic linguistics” does not reflect an act of re-
bellion against a movement to define a field. In fact, there barely was a field and noth-
ing to rebel against. Rather, these were all linguists, well-trained and accomplished to
various extents depending upon their age and experience, excited to see their training
put to use in a way far more practical than they had anticipated when they enrolled in
graduate school.

The field has now matured with books bearing titles that include the words “for-
ensic linguistics,” biennial and regional conferences of IAFL, the journal begun in
1994 now in its 26" year, and articles galore. Students can now study forensic linguis-
tics at the graduate level in several programs around the world.

Yet the term continues to cause discomfort in some who study issues of language
and law that do not involve court testimony. In much of continental Europe, the term
“legal linguistics” predominates, with “forensic linguistics” being limited to the use
of linguistics in court cases. Other researchers (including myself) continue to speak
of “language and law” without either designation. People engaged in translation stud-
ies, multilingualism, semiotics, philosophy and other such disciplines are less likely
to self-identify as forensic linguists, notwithstanding the efforts of the forensic move-
ment to become all-inclusive as an umbrella term (Gibbons 2003). Lexis searches of
both cases and law journal articles shows the shift in terminology from “legal linguis-
tics” to “forensic linguistics” in the US.

The formation of graduate programs in forensic linguistics has, to my mind, been a
mixed blessing. On the positive side of the ledger, it has led to a healthy increase in the
number of people in the field, creating all kinds of opportunities for dialogue. Yet the
expansion comes at a cost. The educational programs are not limited to those who
already hold doctorates in linguistics. Rather, they offer masters and doctor degrees
to those interested in the field but without sophisticated education either in linguistics
or in law. As a result, much of the linguistic training comes in the context of methods
that might seem useful in forensic analysis, especially given the interests of the fac-
ulty. This includes intensive study in discourse analysis and pragmatics, and far less
(if any) in such fields as syntax, formal semantics, phonology, or morphology. Train-
ing in the field of forensic phonetics is less limiting because students really are trained
as phoneticians, and the field really employs phonetic analysis in its ordinary profes-
sional sense. The University of York in England has played a leading role in that field.
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As for forensic phonetics, it has had a very mixed history in the US. The invention
of the sound spectrograph permitted engineers and linguists to actually look at pic-
tures of acoustic information coming from the human voice. Over time, some in-
volved in the invention itself, along with people involved in law enforcement,
began to claim that one can distinguish between one speaker and another simply
by comparing the spectrograms, which became known as voice prints. The problem
is that no one ever conducted sufficient on-the-ground testing to determine whether
this claim had validity, especially in forensic contexts, where it is often the case that
young people in the same speech community go out of their way to sound alike.

In 1979, the National Research Council (National Research Council 1979) pub-
lished a report acknowledging the limitations of spectrogram comparison as a means
of identifying speakers by their voices. To its credit, it was the linguistic community —
the community of academic phoneticians in particular — that determined the inade-
quacy of this method. Peter Ladefoged, a UCLA professor, was especially instrumen-
tal (see Solan / Tiersma 2005 for detailed recounting of this history).

II1. Some Areas of Cross-Disciplinary Collaboration

Speaker Recognition. Speaker identification by professional linguists is still not
commonplace in US Courts, although it is not unheard of. Among the leading practi-
tioners is Sandra Disner of the University of Southern California. The methods and
the science behind those methods has improved exponentially over the decades, es-
pecially in the realm of automatic and semi-automatic speech recognition technol-
ogy. Of special importance is the role of the National Institute of Standards and Tech-
nology (NIST), an arm of the US Department of Commerce. For many years, NIST
held competitions among labs around the world engaged in developing computer
models that could extract various features of the human voice, and make compari-
sons. Various laboratories in both academic and law enforcement environments par-
ticipate. Because not all prominent labs use fully automated systems, sometimes ar-
rangements are made for those who blend computer analysis with ordinary phonetic
analysis. Results are progressively more impressive. In fact NIST has now establish-
ed its own research group in speaker recognition to help develop consensus on best
methods. In the UK, the situation is more complicated, with public disagreement be-
tween those who use automated technology, and those who use phonetic analysis en-
hanced by acoustic information gleaned through computer assisted analysis.

Procedural Rights in Criminal Cases. Since the mid 1990s, perhaps chief among
the areas in which language and law research has taken hold is the linguistic analysis
of encounters between citizens and law enforcement agents. Different disciplines
have gotten into the act, with significant work produced by Janet Ainsworth (a lawyer
who is astoundingly sophisticated as a self-educated linguist and soon to become
president of IAFL; see Ainsworth 1993), psychologist Janice Nadler, who teaches
at Northwestern University (e.g., Nadler / Trout 2012), and linguist Roger Shuy.
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Among Shuy’s major contributions is his work on the comprehensibility of the Mir-
anda warnings, a topic also of interest to psychologists (see Shuy 1997). Shuy has
also written a series of books about his many experiences as an expert consultant
in legal cases, many of which involve criminal justice (see, e.g., Shuy 2011;
2012;2013; 2014). Shuy embeds scholarly analysis in well-written narratives, mak-
ing these books a pleasure to read. Ainsworth has written about the difficulty in as-
serting one’s rights to remain silent, and to have a lawyer present during questioning
(Ainsworth 2012). Nadler has contributed important work on the nature of consent in
contexts where a person stopped by the police is invited to consent to having his or her
property or person searched. Recently, a group of linguists, lawyers and others have
participated in creating a set of best practices for presenting rights to non-native
speakers of English. The group has been led by Australian linguist Diana Eades,
and has already had significant influence around the English speaking world (Com-
munication Rights Group 2016).

In the UK, there has been considerably better cooperation between the law en-
forcement and linguistic communities, with the police caution, the British version
of Miranda warnings, revised to be more comprehensible. Also in Britain, there
are fewer nominal rights, such as the right to remain silent without risk that one’s
silence can be used against him, but the rights that actually do exist appear to be en-
forced more fully (see, e.g., Rock 2007).

Trademark Cases. While I will not summarize each area in detail, there are many
other ways in which linguists contribute to the resolution of legal cases. Among the
most prominent is trademark law. Trademarks, when valid at all, are given different
degrees of strength, depending upon the extent to which they are merely descriptive
of the product. A brand of milk called “Milk” would receive no trademark protection.
Exactly how descriptive a name is may be subject to linguistic analysis, using various
relevant corpora from the economic sector in the case to determine whether the terms
in question are used generally. A number of linguists, including Roger Shuy (2003)
and Ronald Butters (2008), engage in such analyses.

Trademarks are also subject to linguistic analysis when the question is whether
two brands sound so similar that one is likely to confuse one with the other. I am cur-
rently working on a project investigating the phonetics of when names are likely to be
confused, along with phonetician Silvia Dahmen, phonologist Kevin Tang, and psy-
chologist Jennifer Coane. The project is funded by the International Association of
Forensic Phonetics and Acoustics.

Threats and Perjury. Other areas that have been investigated by US researchers
include the assessment of threats, with respect to what constitutes a threat (“I
want to kill you?” means something different from an organized crime figure speak-
ing to a potential witness than it does from someone who is a sore loser in table ten-
nis), who made the threat, and whether a person making a threatening statement is
likely to carry it out (see, e. g., Gales 2015; Fraser 1998; Solan / Tiersma 2005). Sim-
ilarly, there has been a robust literature on the nature of perjury thanks in large part to
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Laurence Horn (2018). Peter Tiersma and I have also chimed in (Solan / Tiersma
2005).

Courtroom Interpreting. Courtroom interpreting has long been a topic of interest
in the US, less so the interpretation of multilingual laws or other aspects of multilin-
gual legal systems, so central to discussions in Europe and elsewhere in the world.
(Berk-Seligson 2002; Angermeyer 2015; Trinch 2006). Issues that arise include the
fact that the English version of testimony, spoken by the interpreter, becomes the of-
ficial record of the case, notwithstanding that it may not always be accurate, and the
temptation for interpreters to play a more substantive role in the testimony that they
have been retained to interpret.

Statutory and Constitutional Interpretation. Various aspects of interpretation, in-
cluding vagueness, ambiguity, plain language, the nature of “ordinary meaning,” and
so on, have also been ripe for study, both in the US and in Europe. Ralf Poscher of
Freiburg University has been a major contributor in Europe. Many of the areas that
have shown themselves to be prominent in the US are represented in the Oxford
Handbook of Language and Law, which Peter Tiersma and I published in 2012.
We actually devoted rather limited space to forensic issues, more to matters of inter-
pretation and conceptualizing various areas of law, such as the definitions and limits
of criminal conduct. As for linguistic approaches to interpretive issues, Brian Slo-
cum’s 2015 book on ordinary meaning, and my own 2010 book, The Language of
Statutes, engage the intersection of law, linguistics and to some extent, philosophy.
Moreover, in the US now, there are quite a number of scholars who are sophisticated
in law, and in linguistics or the philosophy of language. Among them are Janet Ains-
worth, Laurence Solum (I’m not kidding), Brian Bix, Gideon Yaffe, Scott Soames,
Stephen Neale, and Andre Marmor. A number of them are full-time law professors,
others have their base in philosophy. These scholars also write more about the rela-
tionship between legal phenomena and linguistic phenomena generally than they do
about individual cases on which they consulted.’

Throughout this period, two US legal scholars — Steven Winter and Robert Tsai
(see Tsai 2004), produced excellent work on the relationship between legal argumen-
tation and metaphor, following the work of George Lakoff and others. Much of Win-
ter’s work is collected in his book (Winter 2001).

IV. Some Encouraging Trends

In the past few years some positive developments have been occurring, in my
opinion. I would like to describe them and to speculate on the future.

3 There are also quite a number of linguists who focus on case work, further solidifying the
presence of linguistics in the legal world, although more often in the courtroom than in the
journals.
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First, let us return to authorship attribution analysis. A serious development dis-
played itself at the 2017 IAFL conference, which was held in Porto, Portugal. In the
past, there has been significant tension between on the one hand methods like Chas-
ki’s, which attempt to find a set of criteria which, taken together, lead to correct re-
sults in a statistically significant set of cases based on experimentation with ground
truth data, and on the other hand methods that rely upon identifying salient similar-
ities which vary from case to case and that draw the attention of the investigator.

With very few exceptions, the second approach was absent from this conference,
even though in past years this conference was home to it. Rather, people in the field,
from the US and various countries in Europe, reported on their ground truth exper-
imental results. Some, like Carl Vogel and Patrick Juola who spoke in Porto, are com-
puter scientists. Some are computational linguists. Sometimes the two groups colla-
borated, which is a healthy development, since each body of learning has something
to contribute to the endeavor. Researchers differed in the kinds of linguistic features
they used (for example, characters, parts of speech, words), the value of N in the N-
gram, what other than N-Grams they looked at, the size of the known writings from
various authors, often consisting of a suspect and a number of foils, and the amount of
text being evaluated. Typically, the greater the reference corpus (often used in ma-
chine learning protocols), the smaller the sample that can be evaluated.

Somewhat influential in bringing about this rapprochement, I believe, is a confer-
ence on authorship identification held at Brookyn Law School in October 2012. Rep-
resenatives from both camps were present and interacted productively. It was recog-
nized that computer scientists could benefit from learning more about linguistic reg-
ularity from linguists, and that linguists were often under-trained in computational
methods.Professors Vogel and Juola (mentioned above) were among the participants,
as were other linguists and computer scientists from the US and Europe.®

In short, while there are still no received “best practices” in the field of authorship
attribution, it appears that consensus is developing about what it means to do mean-
ingful work in the field. The most significant development is the recognition that
methods employed in case law must be tested to determine how well the method per-
forms on data relevant to the case at hand. This reflects one of the so-called “Daubert
criteria,” named after the well-studied case of Daubert v. Dow Merrill Pharmaceut-
icals, Inc.,” decided by the Supreme Court in 1993. Ms. Daubert had been taking a
drug called Bendectin to combat morning sickness during pregnancy. When her son
was born with birth defects, she sued the drug manufacturer. At the trial, she present-
ed a scientist who relied on animal studies to argue that the drug caused the birth de-
fects. The Supreme Court ruled that the testimony should not have been allowed,
since the inferences the expert drew did not satisfy ordinary scientific standards.
Among the criteria on which the Court relied was knowing the rate of error in apply-

© The proceedings of that conference are published in Journal of Law & Policy, Vol. 21(2)
(2013).
7509 U.S. 579 (1993).
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ing the method that the expert used. Without that, it is not feasible to infer how likely
it was that the expert’s opinion was correct.

Of course, without adequate testing, we really cannot be sure that those practition-
ers who rely on tested algorithms get results superior to those who rely on common
sense inferences based on examples that appear clear on their face (see Solan 2013).
Nonetheless, the field now seems to recognize that the only way for it to advance and
to demonstrate its legitimacy is by virtue of employing transparent, tested methods.

A second recent development concerns the adoption of corpus linguistics as a tool
in legal interpretation for both legal scholars and judges. It has an interesting back-
ground story. Stephen Mouritsen had been trained in linguistics at Brigham Young
University in Utah, the home of the major corpora of American English, thanks large-
ly to linguist Mark Davies, who is a member of the linguistics department there.
Mouritsen then attended Brigham Young’s law school, and subsequently became a
law clerk to Justice Thomas Lee, who had been a law professor at Brigham
Young before his appointment to the Supreme Court of Utah. In the US, the
words in statutes are presumed to have been intended to be construed in their ordinary
sense, as a matter of law. The presumption is defeasible, although there is no consen-
sus on how defeasible it is. Thus, courts at least sometimes must make judgments
about which meaning is ordinary in order to do their jobs properly. There is also
no consensus on what makes one meaning, but not another the “ordinary meaning.”

Judges have typically made judgments of ordinary meaning using their intuitions
as native speakers of English. Recent work in linguistics by Jon Sprouse and others
(Sprouse et al. 2013) has shown that the intuitions of linguists making grammatical-
ity judgments in the linguistic literature matches the judgments of groups of partic-
ipants in a survey study to a high degree of reliability.

However, it is not likely that this result obtains for judgments about the distribu-
tion of different meanings of the same term. For one thing, people do not all expe-
rience the same distribution of meanings in the utterances they read and hear. For
another, people are subject to the “false consensus bias”. In an experimental
study, Dan Osherson, Terri Rosenblatt and I (2009) presented participants with a
story about a person injured in a factory that manufactures sand blasting equipment.
Sand is used in the process, and the ambient sand in the air can cause injury to the
respiratory system. We asked whether this injury in a worker was caused by “pollu-
tion,” an inquiry relevant to insurance coverage. We told half the participants that if
the injury was caused by pollution it would trigger insurance coverage for the man-
ufacturer of the equipment, and we told the other half that if the injury was caused by
pollution it would prevent coverage for the equipment manufacturer. It turned out that
the subjects responded equally for these two conditions, so we combined the results.

About 40 per cent said the injury was a pollution injury, about 40 per cent said it
was not a pollution injury and about 20 per cent said they could not tell.
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We then asked these same people how many out of 100 people just like them who
participated in the study do they think gave the same answers they did. The mean
response was between 60 and 70 per cent, a huge overestimation of how “ordinary”
their understanding of the language is.

We presented the same study to judges and asked them how many judges out of
100 who participated agreed with their answers. Even though only 15 per cent of the
judges said the injury was caused by pollution, the judges estimated that they were in
a 60—70 per cent majority as well.

This suggests that a more empirically-based method for determining ordinary
meaning could help the judiciary. Recognizing this, Justice Lee has applied corpus
methodology in a few of his opinions written in the Supreme Court of Utah. Ina 2015
case, State v. Rasabout, a gang member fired 12 shots from an automatic weapon into
a house as he drove by. He was charged with 12 separate crimes of “discharging a
firearm” from an automobile. There is an interpretive problem. The verb “to dis-
charge” when used in this context can mean either to fire a shot, or to empty the weap-
on of its ammunition. If the former, Rasabout committed and could be sentenced for
12 crimes, if the latter, only one crime. Using Brigham Young’s Corpus of Contem-
porary American English (called “COCA”), Lee found that the word “discharge”
used in this context was almost always used to describe a single shot fired from
the weapon. He thus concluded that construing “discharge” in its ordinary sense re-
quired that he concur with the majority, which had come to the same result using dic-
tionaries. Rasabout is serving his sentence for the twelve crimes.

Corpus linguistics is a tool, not a substantive answer to all interpretive dilemmas.
I praise Justice Lee for his work in this regard. He and Stephen Mouritsen have writ-
ten an article on the use of corpus linguistics in finding ordinary meaning, which ap-
peared recently in the Yale Law Journal (Lee / Mouritsen 2018), showing that corpus
linguistics is gaining more and more attention in the legal academic community.
Mourtisen, as a law student, had earlier published an article, appropriately given
credit for bringing this technology to the attention of the legal community (Mouritsen
2010).

The tool has some limits, however. Tammy Gales and I have written an
article published in the Brigham Young University Law Review describing the con-
ditions under which corpus analysis can be most efficacious in determining ordinary
meaning (Solan / Gales 2018). We identify four such conditions:

First, the court must decide that the ordinary sense of the word’s usage is the in-
tended one. This is a good rule of thumb, but may not always reflect the legislature’s
intention. For example, a civil rights law in the US, the Voting Rights Act, makes it
illegal for a state to hold elections in a way to make it unlikely that a candidate from a
racial minority will get elected. This has to do with how voting districts are drawn,
among other things. The law refers to the election of “representatives.” In Louisiana,
not only are legislators and the governor elected, but so are justices of the state su-
preme court. A law suit was brought against state officials for defining voting districts
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in such a way as to reduce the likelihood that an African American candidate would
be elected to the Supreme Court of Louisiana. The state defended by arguing that the
Voting Rights Act applies only to the election of representatives, and judges are not
routinely spoken of as representatives. A majority in the US Supreme Court acknowl-
edged the linguistic fact, but held nonetheless that Congress could not possibly have
intended to create a safe harbor for racist elections of judges in southern states, and
held the voting scheme illegal, despite the ordinary meaning rule. There are a number
of other examples of the Court placing teleology over the distribution of usage in ev-
eryday life, although there is no consistency in the matter.

This last point is an important one. A movement in the interpretation of statutory
law, dubbed “the new textualism,” holds that courts should avoid looking at most
extra-textual context in construing laws, relying as much as possible on inferences
drawn from the statutes themselves (see Scalia and Garner 2010). But not everyone
is a textualist. Many American theorists believe that context, including the reports of
the legislature on what the law is intended to accomplish, provides crucial informa-
tion (see, e.g., Katzmann 2014). Textualism is intended to limit contextual investi-
gation in individual cases, opting instead for an “objectified” sense of the meanings
of the words themselves. That objective analysis is taken from the ordinary meaning
of a statute’s terms. A similar perspective pervades current “originalism” theory with
respect to the interpretation of the Constitution. In that realm theorists speak of “orig-
inal public meaning,” a reconstruction of how the population of educated people at
the time of the Constitution’s adoption would understand the words used in the docu-
ment. It should thus not come as a surprise that corpus analysis has become a tool
favored by the politically conservative theorists who espouse these perspectives.®

Second, one must have a sense of what ordinary meaning means. I return to this
issue directly. Is it a matter of counting the instances in which each of the competing
meanings is instantiated, or is it a matter of determining whether a meaning shows up
enough in the corpus to reflect its being comfortably accepted by the relevant speech
community ?

Third, if one is to use a corpus, one must know what to search. In a sequel to Smith,
the “use a gun” case, the Supreme Court decided Muscarello v. United States® in
1998. The same law that imposes a longer sentence for “using” a gun in a drug traf-
ficking crime, imposes the same longer sentence for “carrying a gun” in a drug traf-
ficking crime. Muscarello had the drugs in the glove box, the gun in the trunk, just like
Bailey. Was he carrying the gun? Justice Breyer, writing for a majority of five Su-
preme Court justices, said he was indeed. Part of his analysis involved a search of
newspaper articles with the words “gun” and “carry” in close proximity to “vehicle”.
He found that about one third of the hits involved carrying the gun in a vehicle. An

# Corpus analysis is itself neutral as to the contexts in which it is employed. My point is that
conservative theorists will rely on ordinary meaning approaches in a greater proportion of
cases interpreting laws and the Constitution.

°524 U.S. 125 (1998).
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angry dissenting opinion argued that carrying a gun on one’s person is the most nor-
mal way to use the term.

As Mouritsen (2010) has pointed out, Justice Breyer’s search predicts his answer.
Breyer should have looked at instances without the word “vehicle” to see how the
term is ordinarily used. Mouritsen did just that using COCA. The result was that
about one third of the time “carry” clearly meant carry on one’s person, and about
two thirds of the time, one could not tell whether the weapon was carried in a vehicle
or on one’s person.

This result leads to other inquiries. The fact that so much of the time the result was
uncertain suggests the expression is ambiguous. If both interpretations are well with-
in our repertoire of ordinary usage, a legal principle dictates that the ambiguity be
resolved in favor of the accused. In addition, it would be interesting to determine
how the word is understood when not modified by a manner phrase. Do we default
more in those instances to carrying the gun on one’s person?

Also with respect to controversy over the appropriate search terms, in People v.
Harris," all seven justices of the Supreme Court of Michigan decided to use
COCA to determine ordinary meaning, but they divided four-to-three on what search
to use and how the case should come out.

A police officer stopped a vehicle, then physically assaulted the driver without
provocation, while his two colleagues stood by and watched. A disciplinary action
was brought against them, based in large part on a video of the incident that the of-
ficers did not know existed. They all lied in the disciplinary hearing and were later
prosecuted criminally for obstruction of justice. A Michigan law exempts “informa-
tion” provided by a law enforcement officer in a disciplinary proceeding from being
used against that officer in a subsequent criminal case. The reason is that the officer
would have a right to refuse to testify at the hearing if the testimony can later be used
to incriminate him. Thus, the law exempting the testimony from further use makes it
possible for the state to compel the testimony in the disciplinary action.

The officers were convicted of obstruction of justice, and appealed to the Supreme
Court of Michigan. The four justices in the majority noted that “information” appears
in COCA along with modifiers such as “false” and “inaccurate,” concluding that the
law exempts statements from being used in a subsequent prosecution even if they
were untrue. The dissent noted that only when “information” is modified by one
of these terms does it include untruths. Perhaps the rule of lenity, which says that in-
determinacy in legislation should be resolved in favor of the accused should have
prevailed here.

A fourth difficulty with corpus analysis to determine ordinary meaning is the
problem of how to interpret the absence of hits in the corpus. Traditional linguistic
analysis separates starred expressions from legitimate ones:

12497 Mich 958 (2015).
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Did you finish the project?
*Finished you the project?

But the absence of an expression, or even words used in close proximity in a cor-
pus can mean either that no one happened to talk about such a thing, or that the ex-
pression is linguistically uncomfortable (i.e., ungrammatical or infelicitous), and
therefore it would not be expected to appear. Moreover, most corpora only consist
of written language and not transcripts of speech. This relates to the problem raised
earlier: What does the legal system mean when it speaks of ordinary meaning? Does
it speak of central tendency, in which case counting relative occurrences in a corpus is
good practice, or does it speak of speakers’ comfort using an expression in a certain
way, in which case the co-existence of two meanings in substantial numbers does not
answer the question of ordinary meaning? The latter would require the analyst to de-
termine that the expected entries in the corpus are missing because they are starred.
The former requires no such analysis. The courts seem to be of two minds when it
comes to this issue.

Let us return to Mr. Rasabout — the gang member who is serving twelve consec-
utive prison sentences for “discharging” a firearm from a car. As noted, corpus anal-
ysis shows that this term is almost always used to refer to an individual shot, rather
than to emptying the gun of its ammunition entirely. But that does not answer the
question of ordinary meaning without some additional analysis. It is possible that
the second meaning is just as legitimate as the first, and the absence from the corpus
reflects only that we speak more often of individual gunfire than we do of firing all of
the bullets out of a gun. To determine whether the problem is a matter of linguistic
knowledge, or merely a matter of which of two kinds of events, equally describable in
the same language, happens to occur more often, it is necessary to see whether the
second meaning appears in the corpus, but does so using language other than “dis-
charge.” Tammy Gales and I (Solan / Gales 2018) did just that, and found instances in
COCA of “emptying” and “unloading” used to describe firing all the ammunition
from a gun. We speak of this as “double dissociation,” and argue that it bolsters Jus-
tice Lee’s analysis. That is, when people speak of shooting all the bullets from a gun,
in ordinary speech they do not use the word “discharge,” even though they could.
Subsequent research (not yet published) shows that the same holds true for
“using” a gun by trading it for cocaine. We found in COCA instances of talk
about “trading” but not instances of talk about “using” when the subject was an ex-
change transaction involving a firearm.

These limitations do not strike me as serious obstacles for bringing empirical
methodology to the task of legal interpretation, however. Rather, they suggest that
more collaboration between the linguistics and legal communities is in order. This
sort of cooperation, led by the legal community’s interest in corpus methodology,
is especially promising. For this reason, it is a good time to be a legal linguist in
the US, whatever terminology one uses to describe the field.
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V. Conclusion

My goal in this essay is to introduce readers to some of the issues and much of the
culture that has characterized language and law work in the US over time. I end with
an optimistic note, and with a touch of caution. To an unprecedented extent, judges,
legal scholars and linguists are working in tandem to improve the workings of the
legal system. I both hope and anticipate that this collaborative effort will continue.
I also hope that the excitement of the collaboration will not overtake the need for rig-
orous standards in its development.
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Legal Linguistics in Africa

Framing the Agenda for an Emerging Discipline
in a Nebulous Space

By Gatitu Kiguru, Nairobi

Abstract

“The continent is too large to describe. It is a veritable ocean, a separate planet, a varied,
immensely rich cosmos. Only with the greatest simplification, for the sake of convenience,
can we say ‘Africa’. In reality, except as a geographical appellation, Africa does not exist.”
Ryszard Kapuscinski, The Cobra’s Heart

As the scientific study of language, linguistics lends itself to varied interdisciplinary appli-
cation, given the centrality of language in human affairs. One area where such cross-disciplinary
application manifests is the language-law nexus. Legal linguistics, an interdisciplinary field that
straddles law and language, represents the acknowledgement that the law and language are in-
tertwined. This interdisciplinary field has matured in some countries and regions of the world
but is still budding in others. This article seeks to illuminate some of the shared factors that
shape the budding law-language research on, for the sake of convenience, the African continent.
However, the varied, immensely rich cosmos of the geopolitical space in question dictates that
the discussion remains generic. For this reason, any specific review made and illustration given,
in the course of the discussion, cannot be taken to be applicable across board. They are, at best,
indicative of the challenges and opportunities the emerging field faces and presents across a
nebulous space.

Keywords: language, law, legal linguistics, forensic linguistics, traditional dispute resolu-
tion systems, customary law

I. Introduction

The juxtaposed terms in legal linguistics are symbolic of the replacement of rigid
borders that seek to define disciplinary purity with porous ones that recognise the
interconnectedness of social reality. In the abstract, a case can be made for the rela-
tionship between language and the law by arguing that the latter finds expression in
former, and that the language of the law reveals our legal reasoning and our beliefs
about what the law can do. However, the case can be made at a more immediate and
practical level: Our actions in society are bound by rules which are couched in lan-
guage, and these are, on a daily basis, transmitted, enforced and disputed through the
medium of the spoken and written language. Our knowledge of what is right and
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wrong is thus inextricably tied to our knowledge of the language used to demarcate
between right and wrong.

From the offset, this article acknowledges that in defining the interdisciplinary, the
question of whether the terms legal linguistics and forensic linguistics are synonyms
or descriptions of separate fields of study is moot. We take the stand that whereas the
two terms may express differences in emphasis and focus in scholarship regarding
how language and law relate; the shared interest remains language and law.

Coulthard (2010) opines that the concerns of forensic linguistics are threefold:
studies on the language of legal texts, investigations into the spoken and written lan-
guage of the legal process and the linguist as an expert witness. Olsson and Luchjen-
broers (2013) note in their foreword that “Forensic linguistics is not a single science
or study, but an umbrella discipline composed of many facets”. Some of the “facets”
addressed in their thematically arranged text include language as forensic evidence,
language in the legal process and the language of the law. Coulthard and
Johnson (2010) have edited a thirty-eight chapter handbook on forensic linguistics
with contributions arranged under three themes: the language of the law and legal
process, the linguist as expert in legal processes, new debates and new directions.
These seminal texts affirm that various interrelated themes emerge when we examine
language and the law and or the language of the law, the umbrella term we use for
them not withstanding. This article will therefore use the terms legal linguistics
and forensic linguistics interchangeably.

The texts cited above set out an agenda for forensic linguistics as a field interested
in wide ranging issues which include (but certainly not limited to) language crimes,
forensic stylistics, forensic phonetics, language as evidence, communication in legal
contexts, authorship and trademark disputes, and language disadvantage in legal con-
texts. Given this expansive scope of interest, it could be said that since
Svartvik’s (1968) case for forensic linguistics, the interdisciplinary field continues
to grow and expand its boundaries.

It is in the spirit of mapping the expanding boundaries that this article presents an
overview of the emerging interdisciplinary field with reference to Africa. There is no
uniform research agenda on the continent in language and law studies. However, this
article argues that there are largely uniform historical and current realities that have
shaped the development of law in Africa. These realities stand in a cause-effect re-
lationship with regard to the language-law relationship, and are, therefore, likely to
shape the research agenda in this area in the continent. These realities are constituted
by the following facts:

1) Current legal systems in Africa and their formal institutions are inherited.

2) Thelanguage of the law in Africa is inherited and the place and role of indigenous
languages in forensic linguistics is far from defined.

3) Indigenous legal systems in Africa remain largely non-formalised.
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4) The composition and reasoning behind traditional dispute resolution systems in
Africa are at times at crossroads with modern yardsticks for human rights and fair
trial.

The listing above is by no means exhaustive and is only meant to scaffold the dis-
cussion as an exposition of one reality includes the other(s).

II. An Inheritance of Laws

The legal traditions, as well as the judicial systems and institutions in modern Af-
rican states are inherited. This particular point needs elucidation because it is a crit-
ical determinant of the evolution and current understanding of the concept of law on
the continent, and it informs any reform agenda targeting judicial institutions. Legal
systems are products of culture; they reflect a people’s collective thought on what is
acceptable and unacceptable and the redress to seek in the face of the latter. Indeed,
the centrality of language in law stems from this fact of the law being a product of
culture. It is through the medium of language that culture finds expression. The mod-
ern legal culture and infrastructure in Sub-Saharan Africa is a transplant of coloni-
alism. This article argues there is need for more critical inquiry into the degree to
which the transplant can be said to have found acceptance in the host body.

Joireman (2001: 1) notes that “Effective colonization in Africa demanded a legal
system to both maintain control of a country and resolve disputes within it”. The con-
sequence was that each colonial power introduced its own systems of laws and insti-
tutions of dispute resolution in the regions it controlled. As a result, a layered patch-
work of legal systems and traditions were established in Africa, depending on which
colonial power controlled which region. The establishment of these new legal sys-
tems was informed by the collective attitude of the colonial administrator and mis-
sionary: the continent needed ‘civilizing’. Joireman (2001) therefore notes that the
reasoning behind the new laws and structures was that the existing systems of dispute
resolution were primitive and/or suitable for the indigenous population only. Indeed,
this was the colonial view of all pre-existing social institutions on the continent, be
they religious, educational or legal. Consequently, colonialism was largely an exer-
cise of uprooting the ‘backward and barbaric’, and transplanting it with the ‘new and
progressive’. Thus, traditional governance, religious and dispute resolution systems
were replaced or at best given a modernising makeover.

Therefore, the ‘new’ legal institutions were a means for achieving the wider goal
of colonialism: the de-indigenization of the colonized populations as a means of ach-
ieving social, economic and political dominance over them. Consequently, new laws
were imposed on the old laws and, in some cases, there were systematic attempts at
dismantling the old laws. In most colonial jurisdictions, the traditional laws were tol-
erated only insofar as their application did not touch on the European settler or the
commercial and property rights as envisaged by the colonial architecture (Aiyedun /
Ordor 2016; Mancuso 2008). It needs to be acknowledged that at the advent of col-
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onialism, African societies did not have written down codes, and this (among other
factors) was and remains to be a ground for viewing African legal systems as inferior
(Nonkoyana 2018).

However, colonial administrators saw value in some aspects of traditional dispute
resolution systems (and these were renamed customary law) in as far as they helped
maintain law and order among the colonised native populations. Nevertheless, cus-
tomary law was restricted to adjudicating over issues touching on personal matters
such as marriage and divorce. In contrast, the criminal and civil law of the metropole
was adopted for criminal matters and for civil matters that touched on the European
part of the population in the protectorate territories, or that threatened the economic
and political order established by colonial authorities.As mentioned, modern African
states are a mosaic of a layered patchwork of legal systems that tell of a hybrid in-
heritance. First, there are countries where Islamic law is entwined with civil law,
common law and or customary law. Second are countries that have a mix of civil
and common law traditions, and third are those that have customary law co-existing
with either common law or civil law (Mancuso 2008; Mingset 1988). The common
denominator for legal systems in Africa seems to be customary law.

The customary legal system falls in what most scholars group under the umbrella
of “other legal systems” (Mancuso 2018). This vague grouping perhaps brings to life
an old debate on just what constitutes customary law. Morris (1970) observes that
both small and large ethnic groups in Africa have a distinctive body of law. He further
notes that the question of whether these constitute a body of what can be called Af-
rican Customary Law, or an innumerable number of customary laws, is a moot point.
We argue that legal linguistics has the knowhow and tools to contribute significantly
to this debate part of which invites an answer to the question: What language features
characterise traditional law in African societies? A set of shared features of language
usage can form the basis of a typology of African Customary Law.

Indeed, scholars observe that part of the difference between civil and common law
traditions is defined by the use of language during trial (Hadfield 2006; Tetley 2000).
Common law is adversarial in approach, and an impartial fact-finder or jury listens to
a competing set of facts before delivering a verdict. Litigants present competing sets
of facts in a process tightly controlled by rules of procedure, some of which touch on
language. In contrast, the process in civil law is inquisitorial and the fact finder is at
the center of discovering facts through direct questioning of witnesses. There is em-
phasis in applying the provisions of written codes to determine cases under the civil
law tradition, while common law relies heavily on precedence set during previous
trials.

Therefore, studies focusing on particular communities or comparative studies (na-
tional, sub-national, regional and continental) could help document the similarities
and/or contrasts in language use in traditional dispute resolution systems. There is
acknowledgement that such systems use a local language and simple (comprehensi-
ble) rules of procedure (Nonkonyana 2018). Holomisa (2009) contends that tradition-
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al systems encouraged community participation, consultation, consensus and an ac-
ceptable level of transparency through a council or open, consultative meetings. This
article argues these are language based features but that there is little language based
evidence on how they are discursively achieved and negotiated in specific commun-
ities. In fact, there is real danger that Holomisa’s views might be construed as an ap-
peal to a glorious, idealistic past —a past where it would seem that the ideals of justice
(participation, consultation, consensus and transparency) were fully entrenched in
dispute resolution systems in Africa. This would be a grave oversimplification, as
it does not address the issue of power in dispute settling processes. It is an issue
that will be picked up in the subsequent section.

Another often-cited feature of customary law in Africa is that it is/was based on
reconciliation, arbitration, negotiation and mediation (Aiyedun / Ordor 2016; Ajayi/
Buhari 2014; Kariruki 2015; Olowu 2018; Osei-Hwedie / Rankopo 2012; Owor
2012; Huyse / Salter 2009; Tafese 2016). Indeed, these scholars share the general
view that reconciliation is the feature that contrasts the African customary legal sys-
tem from the Western ones. The argument is that African dispute resolution aimed at
restoring harmony among the parties in disagreement and thus served the function of
cementing social relations for the good of all. In contrast, Western legal systems lean
more toward retribution: punishing the wrongdoer with little regard to what happens
to the litigating parties after a particular case is won or lost.

The scholars cited above give very illuminating descriptions of the traditional dis-
pute resolution mechanisms of various communities in Africa. The institutions for
dispute resolution include elders, religious leaders, rulers, chiefs and even the family
and the scope of disputes range from personal to criminal. However, there is a ten-
dency to use terms that gloss over critical issues without any attempt to unpack them.
What is dispute resolution through consensus? How is consensus arrived at? We
argue that consensus is not a fruit on a tree that one can reach out and pick. Consensus
is a discursively defined and achieved process. The view of consensus as a process is
important because it acknowledges that there can be a true consensus or a coerced
consensus. The difference between the two can be revealed through a language anal-
ysis. Just how were the traditional disputes processing institution in Africa struc-
tured? What language yardstick can measure this? Our review of literature on tradi-
tional dispute resolution systems in Africa has revealed a paucity of studies oriented
to such concerns.

II1. The Power Structure in Customary Law Systems

It needs to be acknowledged that there is a lot of literature on the traditional dis-
pute resolution systems in Africa. Kariuki (2015) focuses on the institution of elders
among various traditional communities in Rwanda, Bostwana, South Africa, Ugan-
da, Ethiopia and Kenya. Ajayi and Buhari (2014) examine the same institution among
selected communities in Nigeria and South Africa. Olowu (2018) focus on commun-
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ities in South Africa while Tafese (2016) and Owor (2012) highlight traditional dis-
pute settling mechanisms in Ethiopia and Uganda respectively. Grande’s (1999) in-
terest is in the region known as the Horn of Africa, spanning Eritrea, Djibouti and
Northern Somalia.

A common thread in these works is an exposition of the differences between tradi-
tional dispute resolution mechanisms and the later date systems that were introduced
by colonial authorities. Although none of these works takes a linguistic outlook or
approach in analysis, some language based issues can be inferred. Specifically,
these works highlight the philosophy that informed dispute processing in traditional
societies. Grande (1999: 64) notes that in the African traditional context:

The dispute resolution system is therefore only incidentally individual. What matters is the
group, and what is important is either peace within the group or between one group and its
neighbours.

This observation underlines the fact that the maintenance of group cohesion (as
opposed to righting individual wrongs) was the driving force behind dispute resolu-
tion under this system.

On their part, Ajayi and Buhari (2014) conclude that the goal of dispute resolution
was to “preserve and ensure harmony” and thus achieve “collective well-being and
happiness”. We caution that this idyllic picture of people settling disputes by recon-
ciling and maintaining social harmony might be an oversimplification. As already
mentioned, any discussion on the traditional system for dispute processing needs
to address the question of power.

The fact finders in the traditional legal systems in Africa derived power from tra-
dition, i. e. the prevailing norms, beliefs and value systems. These, in turn, shaped the
dominant worldview including the view on concepts like justice and power and the
custodianship of the same. Kariuki (2015) identifies the institution of elders (acting
individually as patriarchs at family level or as a collegiate at clan or tribe level) as the
dominant institution for governance and dispute resolution in traditional African so-
cieties. He further notes that:

Socialties, values, norms and beliefs and the threat of excommunication from the society
provided elders with legitimacy and sanctions to ensure their decisions were complied
with (Kariuki 2015: 2).

The elders (and chiefs, rulers and kings in some communities) constituted the tra-
ditional regime of power, and, like any other power regime, had mechanisms for en-
suring order, restoration of order when it broke down, and mechanisms of perpetu-
ating the regime’s power. We argue that in settling disputes, those presiding over the
traditional dispute resolution mechanisms must have been very much aware of the
power dynamics in their respective spheres of adjudication. Further, we argue that
part of their mandate must have been to maintain harmony by maintaining the exist-
ing order of things.


http://www.duncker-humblot.de

Legal Linguistics in Africa 45

A linguistic analysis of specific disputes and the process of their resolution would
reveal the power asymmetries among participants, unequal bargaining positions and,
in some cases, instances of exclusion of certain social groups. Indeed, there is ac-
knowledgement in literature that the processes in traditional dispute resolution sys-
tems in Africa may not measure up to modern human rights standards (Aiyedun /
Ordor 2016; UNHR 2016). Judicial systems should among other things guarantee
rights to a fair trial, counsel, appeal as well as trial without delay. In addition,
there should be guarantees against discrimination for the vulnerable groups such
as children, women and people with disabilities. Keeping in mind the highly patri-
archal organisation of traditional African societies, one can understand the concerns
about human rights. Dispute resolution by consensus can just be a mechanism of per-
petuating traditional inequalities that infringe on human rights. Whether this is/was
the case, or not, can only determined through linguistic analysis.

Traditional dispute processing systems in Sub-Sahara Africa, as is the case else-
where, were shaped by the social, political and economic realities of their time. The
systems were ruler or elder-based, and their role was on group preservation. Deci-
sions made were mainly meant to maintain the age old order of things, even when
this meant trampling on what, in modern day parlance, are considered individual
human rights. The systems were largely patriarchal and thus guilty of having been
discriminatory against women. Modern legal systems are based on the notions of
human rights which are conceived with the individual, rather than the group, in
mind. The modern system is founded on written codes and very standardised proce-
dures meant to protect the process of disputing and hold it to certain thresholds of
fairness. The co-existence of the two systems, and attempts to merge the two in
an exercise, is balancing between group rights and individual rights as well as tradi-
tional values, customs and beliefs to modern realities.

IV. An Inheritance of Languages

The language of the ‘new’ legal systems in Africa was the language of the colo-
nialist. This point needs emphasis, because language is a determinant of access to
justice. Indeed, even in Western societies, literature abounds on the formal properties
of legal language that make the law alien to many a layperson. The formal features,
that make legal language incomprehensible and inaccessible to the layperson, are
well documented, and the shared conclusion is that legalese makes the law alien
to the very people it governs. One wonders whether there are degrees to this alien-
ation. Is the native speaker of a language from which a legal register derives on the
same footing, in the scale of alienation, as a second or foreign speaker of such a lan-
guage? Given that, in the African context, the language, from which the incompre-
hensibility of legal language is argued, was, and still remains, alien to many, we pro-
pose that these are valid research questions which could offer insights on the state of
the law in Africa.
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The language through which the law is articulated is critical because it is the key
ingredient in the choreography of a hearing. This choreography determines the phas-
es in a trial, the roles of different actors in these phases, and, more significantly for
this article, language use in the dispute process. Language use in courts of law in the
modern legal systems differs markedly from that in dispute processing in the African
traditional set up.

To begin with, the official language of the formal courts in Africa may not be the
language of the majority of people in the court’s jurisdiction. Most languages with
official status in Africa are in fact second languages in the wider social setting. Bamg-
bose (2011; 1991) summarises the language situation in Africa (with regard to offi-
cial languages) thus:

The net effect of the colonial legacy is that the dominance of imported languages which
began in the colonial period has persisted till today...of 53 countries, indigenous African
languages are recognised as official languages in only 10 countries, Arabic in 9, and all
the examining 46 countries have imported languages as official languages as follows:
French in 21 countries, English in 19, Portuguese in 5 and Spanish in 1 (Bamgbose,
2011: 2).

The language situation in Africa is a complex one and certainly outside the scope
of this paper. However, given that part of what makes a language official is its use in
drafting laws and in courts of law, it is a situation that merits mention.

The acquisition and levels of competencies in official languages is largely linked
to the formal school system. There are no statistics on the competencies in official
languages in Africa but an inference can be made on statistics on literacy levels.
The 2017 UNESCO report on global literacy observes a positive rise in global liter-
acy rate but notes that:

The lowest literacy rates are observed in sub-Saharan Africa... Adult literacy rates are below
50%... [and] youth literacy rates remain low in several countries, most of them in sub-Sa-
haran Africa, which suggests problems with low access to schooling, early school leaving or
a poor quality of education (UNESCO 2017: 3).

If we assume that the statistics on literacy level are an indirect indicator of com-
petency in the language of the school, then we can conclude that large parts of the
populace in different countries are likely to have low competencies in the official lan-
guage oft he law in their respective countries.

This could in turn have an impact on the legal literacies: to what extent do people
know the law and understand the formal procedures of its enactment in a trial? To
what extent do litigants understand the phases of civil and criminal proceedings
and the language features (turn taking mechanisms, examination through question-
ing, cross examination through questioning, insistence of facts and chronology, ob-
jectionable contributions from witnesses etc.) that define them? Eades (2000) notes
that dominant Anglo-American ways of speaking in legal systems (especially the use
of questions to elicit and challenge versions of facts) are very alien to most cultures in
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different parts of the world. To what extent can such be said to be a source of vexation
with the law by lay litigants in the African context?

The language of the law debate also manifests at another level: the entrenchment
of the rule of law. Kaufmann, Kraay and Mastruzzi (2010) contend that the concept of
the rule of law refers to the degree to which people have confidence in, and abide by
the law. They further suggest that indicators of a healthy entrenchment of the rule of
law include the quality of enforcement of the law by the police and the courts.
Isanga (2016) gives a very comprehensive and insightful analysis of the state of
the rule of law in African countries. His conclusion is that the concept is almost
non-existence on the continent, and this, he argues, is the reason why Africa has
not achieved economic development. Isanga (2016) ties the rule of law to economic
prosperity but his analysis does factor in the language of the law as a possible cause
for the lack of entrenchment of the rule of law on the continent. This is in no way a
shortcoming on the analytical strength of his paper, but a failure by legal linguists,
with an interest in Africa, to highlight the centrality of language in law.

Itis a failure that needs to be addressed now. It needs to be pointed out that the rule
of law is dependent on people understanding the law; its language, its institutions and
its processes. The language and processes of the law can alienate to an extent that the
general populace loses faith in the institutions that enforce the law. It is for legal lin-
guists to expose such alienation. Indeed, this article has already noted that both the
modern legal systems and the language of the law, were superimposed on the existing
traditional system and indigenous languages. We now further assert that the inde-
pendence wave that swept across the continent from the 1950s, did little to redress
this imposition. The leadership on the continent, at independence, consisted of an
elite group that had been largely Westernised. It is to them that governance and social
institutions established during colonialism were handed. There was little debate then
as to whether the modern legal systems served the interests of the general public. It is
now that the observation that the legal systems in African countries are not working is
taking shape with calls for judicial reforms and the introduction of alternative dispute
resolution systems. It is important that the language question is addressed in this
clamour for reform.

The language question is also live with the current push for alternative dispute
resolution systems (ADRs). The ADR debate is not an African debate; it is a global
one. In most countries, there is recognition that formal courts do not have a limitless
capacity to resolve disputes. Issues of volume as well as time and monetary costs
make the formal courts unattractive to many that seek legal redress. Some countries
have ADR systems that are anchored in law. We argue that African countries should
adopt ADR systems but go further by using ADR as a means to address the longstand-
ing tension between customary law and civil or criminal law based systems. The in-
troduction and entrenchment in law of ADR systems in Africa presents an opportu-
nity to break what Blyden (cited in Davidson 1992: 43) calls “the curse of an insa-
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tiable ambition for imitation of foreign ideas and foreign customs” that continues to
plague many on the African continent.

Further, we submit that it would be an opportunity missed if the language question
is not, at the very least, asked. Ntuli (2018: 34) makes this case eloquently, arguing
that:

[...] although ADR may have useful components to improve access to justice in Africa, it
cannot be viewed or introduced as a new concept coming from developed countries. Doing
so perpetuates imperialistic attitudes, disempowers millions of people by disregarding their
cultural practices and invalidates systems which have been in use for centuries. It also does
little to address the challenges of foreign concepts and language in the formal justice system,
which creates a barrier to access to justice. Instead, when introducing ADR in Africa, knowl-
edge should be drawn from the traditional justice systems to ensure that the final product,
considers the cultural context and produces familiar ways of resolving disputes.

This calls for a critical interrogation of existing elitist views about language that
perpetuate the dominance of colonial languages in Africa, even when the net effect is
the continued disfranchisement of the majority. The question of the place and role
African indigenous languages in legal linguistics must be rigorously pursued. Oppor-
tunity is ripe for legal linguists to input into the language based challenges in modern
legal systems and, in doing so, contribute to ways of making ADR in Africa a system
that is sensitive and responsive to the cultural and language realities of litigants.

V. Themes in Budding Research

This section reviews some research, focused on the nexus between language and
law. Specifically, the review will highlight courtroom discourse and court interpret-
ing as they are two thematic areas in legal linguistics that have received some degree
of scholarly attention in Kenya and Nigeria. The two countries are members of the
Commonwealth and thus their court system parallels the British one in terms of lan-
guage and procedure (Kiguru 2014; Aina / Anowu / Opeibi 2018). However, the
choice of the two countries is not meant to be an exemplar of research in other coun-
tries across the continent. The choice is convenient; allowing us to highlight research
findings on language challenges in multilingual courtrooms. The common factor be-
tween Kenya and Nigeria, a part from the inherited British legal traditions, is the
dominance of English in the justice system meant to serve a population for who
the language is, at best, a second language. Levels of competence in English in
the two countries are dependent on many factors, such as level of schooling and
the competence of the teachers in English as a Second Language (ESL) class one
is instructed in.
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1. Court Interpreting — Kenya

The challenges faced by court interpreter and categories of interpreter errors in the
Kenyan context is a topic that has received a lot of scholarly attention in recent years
with recommendations for training programmes for the lay court interpreters (Kiguru
2008; Onsongo 2010; Owiti 2015; Wangui 2015).

The studies above source data from subordinate courts in interpreter mediated
proceedings. Since 2010, English and Kiswabhili are official languages in Kenya. Be-
forehand, English was the sole official language in Kenya. Despite the 2010 constitu-
tional change that elevated Kiswabhili to official language status, English still dom-
inates the courtroom as the de facto language of writing charge sheets, taking down
the court record, writing of judgement and the delivery of the same. It is also the lan-
guage used to make oral presentations before court by counsel and expert witnesses
(Kiguru 2014). However, not all litigants are conversant with English, necessitating
the use of interpreters.

Most interpreters in Kenyan subordinate courts are bilinguals who are employed
as clerical officers. Training or aptitude in interpreting is not a factor in hiring. Yet, it
is these clerical officers, who are expected to mediate between the languages and cul-
tures, that meet in the courtroom. The study by Kiguru (2008) documents the lan-
guage-based challenges faced by these lay court interpreters, and also highlights
the problem solving strategies they employ. The challenges are sorted into three cat-
egories: legal jargon, culturally bound expressions and slang/colloquialisms. The in-
terpreter has to find equivalents for English legal jargon in languages that do not have
alegal register. The study shows how legalese like a minor, interstate, mitigation and
personal bond as used by legal professionals, and words like rape, defilement, lac-
erations and high calibre weapon as used by expert witnesses are a constant challenge
to a lay interpreter. At the heart of the problem is the reasoning that anyone who can
speak two languages can interpret across them. As such, there has been little effort to
equip interpreters with knowledge, skills and tools to deal with jargon for which, to
put it bluntly, there is no simple equivalent in local languages.

Equally problematic are culturally bound expressions in local languages that have
no equivalents in English. The study shows that idioms and proverbs, colour terms,
euphemisms and kinship terms are a source of challenge for interpreters. Euphe-
misms are particularly noticeable because both witnesses and the interpreters use
them. The study notes that there is tendency to use euphemistic expressions when
discourse touches on sex, sexuality and bodily functions. This can be problematic
in rape and defilement cases, where the lack of specificity in euphemisms can
water down testimony. In contrast, euphemisms can also lead to erroneous conclu-
sions, as the following example illustrates (source: Kiguru 2008).

Witness: On examination, it was found that the patient’s vagina and vulva were bruised. The
hymen was also broken. This was conclusive evidence that somebody had had carnal knowl-
edge of her that involved actual penetration.
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Interpreter: Daktari alipomkagua alipata ushahidi kuwa ulimfanyia kitendo hicho.
(When the doctor examined her, he found evidence that you had done that act on her.)

The witness in this rape case is a medical doctor. The doctor’s testimony is about
the physical signs he saw on the patient that proved that she had had sexual inter-
course. The evidence is not linked to any one person nor does it mention the word
rape; this being the charge that the accused is facing. The doctor’s statement is:
“This was conclusive evidence that somebody had had carnal knowledge of her
that involved actual penetration” (Kiguru 2008: 97). The interpreter version avoids
the descriptions that mention sex organs and the act of sex. Instead, the interpreter
gives a summary rendition in which she categorically asserts that the doctor’s exami-
nation had found evidence the accused had done that act. This example shows the
inherent danger of using untrained interpreters in courtroom settings where determi-
nation of guilt or otherwise hinges on a reconstruction of events to which the fact
finder was not party to. In such a setting, alteration of utterances can lead to the
wrong ‘facts’ getting into the court record, or, as in the case in the example
above, to a litigant getting erroneous information, which could in turn affect his de-
fence strategy.

It is such errors that Kiguru (2008) highlights under nine categories namely gram-
matical errors, distortion, lexical errors, omission, and errors arising from lack of def-
inition of the interpreter’s role, procedure and ethics. Other categories of errors are
added information, ambiguity, literal translation, and errors arising from the work
environment.

However, the study also reveals the problem solving strategies the lay interpreters
use to deal with legal jargon, culturally bound expressions and slang/colloquial ex-
pressions. Overall, the data for the study shows a total of ten interpreting strategies in
use by the court interpreters. The most frequently used was definition (38 %) while
equivalence (16 %) and explicitation (10 %) came in second and third respectively.
The fourth most used strategy was amplification (7 %) while the fifth was adoption
(2 %). The other strategies; compression, nativization, modulation, paraphrasing and
transposition account for 1 % each (Kiguru 2008). However, this study fails to show
the impact that both the challenges and problem solving techniques revealed have on
case outcomes. Indeed, there is need for research into interpreter-mediated litigation
to determine levels of satisfaction by both litigants and judicial officers.

The studies by Onsongo (2010), Owiti (2015) and Wangui (2015) still focus on the
challenges faced by lay interpreters in different sociolinguistic contexts in Kenya. All
the studies acknowledge the difficult language and cultural situation, the Kenyan
court interpreter works in, and they all share in the call for training programmes
for the interpreters.
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2. Power in Courtroom Discourse — Nigeria

The concept of language and power in courtroom discourse has also attracted
scholarly interest across the continent. Kiguru (2014) highlights the plight of pro
se litigants in Kenyan courts by comparing their use of language strategies to formu-
late a defence to those of lawyers. In the South African setting, Moeketsi (1999) fo-
cuses on the linguistic involvement, or lack thereof, of unrepresented litigants who
are additionally uneducated, less legally prepared and less powerful. However, we
focus on the Nigerian courtroom where, like in the Kenyan context, the English lan-
guage dominates proceedings.

Aina / Anowu / Opeibi (2018) show how information seeking interrogatives,
which are assumed to be the friendliest to witnesses as they give them a free reign
to tell their story uninhibited, end up being a means of witness control by counsel.
The study shows that examining counsel build in presuppositions into their questions
which, in answering the question, the witness may not be able to deny. Such presup-
positions are then made into subjects of contention, and the lawyers force witnesses
to respond to contradictions that arise from the presuppositions embedded into ques-
tions. Another mode of control is the framing of the questions so that a witness is tied
to an answer that directly responds to the wh- element without room for elaboration.
These, coupled with other conducive questioning strategies, give power to the attor-
neys to shape the narrative and answers of the witness to suit a particular version of
facts. One notes that the issues addressed, and indeed the findings by these scholars,
are universal. They too acknowledge the vast literature that exists on the way legal
professionals use questions to control witnesses and constrain answers.

The findings on the pragmatics of the discourse by Aina/ Anowu / Opeibi (2018)
capture a unique character of courtroom discourse in Nigeria. They document that the
“Nigerian socio-cultural setting encourages legal counsel to exercise absolute control
of courtroom” (ibid: 154). The counsel represent a class set apart by their prowess in a
foreign language and legal training. The confrontational nature of adversarial litiga-
tion gives a chance for the lawyers to dominate through forceful display of masterly
of the English language. By so doing, the professionals intentionally exploit the ten-
dency in African societies to confer respect and authority to those with a high ability
to manipulate linguistic resources. In the face of such display of power, the less pow-
erful participants are reduced to silence. This is a sad example of how the advantaged
position of colonial languages can still be used to disadvantage a large section of the
society in formal settings, years after the continent attained freedom.

The authors further note that even among the class of counsel a hierarchy exists.
They cite the example of those who have earned the title of Senior Advocate of Niger-
ia as being at the pinnacle of power in the legal arena. The scholars assert that even
presiding judges accord them first place in speaking. While the pecking order of se-
niority in formal setups is always a source of power everywhere in the world, it be-
comes a concern if this can be used to the disadvantage of a litigant whose life, prop-
erty or liberty might be at stake. The findings by these scholars is by no means con-
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clusive in this regard but point to an area that could benefit from more in depth re-
search.

Another study in this context is Sanni’s (2016) of face threatening acts in cross-
examination discourse in selected cases. The researcher’s concern is with the fact that
lawyers:

[...] verbally exploit witnesses by being harsh, rude, and brash, deploying mockery, sarcastic
tones, facially confronting witnesses and sometimes pointing accusing fingers to the wit-
ness. These actions sometimes have psychological implications on the witness who some-
times feel threatened, and intimidated (ibid: 9).

There is nothing uniquely Nigerian about these observations and concerns regard-
ing the conduct of lawyers in an adversarial system. However, we propose that an
ethnographic analysis of such use of language could help determine the extent to
which the adopted legal systems alienate those that seek justice (we note, without
any criticism, that this is not the thrust of argument by Sanni’s [2016] article).
The language question here would be whether adversarial ways of speaking help
or hinder the entrenchment of the rule of law in Africa. The validity of this question
lies in the social organisation of many African societies, where age comes with status
and respect. Elders can confrontationally question the youth but the reverse is
frowned upon. The very nature of adversarial proceedings overrules this order of
things, given that the cross examined draws power from formal training and may
therefore be younger than the cross examiner. This is a different form of power dy-
namics in the courtroom which legal linguists illuminate and, in doing so, make rec-
ommendations on ways of speaking in litigation that are sensitive to social context.

These studies provide evidence of the language challenge in the day-to-day ad-
ministration of justice to ordinary citizens on the continent. The challenge of estab-
lishing the culture of the rule of law on the continent is bemoaned by many (Justice
delayed and denied 2017; Mingst 1988). However, we argue that little has been done
to entrench the management of language as a way of enhancing access to justice and
as a means of ensuring that justice is seen to be done in the courts. We question the
logic of judicial reforms that focus on increasing the numbers of judges, magistrates
and courtrooms (as undertaken in Kenya in the present decade) but fails to address the
problem of a judicial system that uses bilingual court clerks who have no training in
law. It is through such studies that the challenges and opportunities the language-law
nexus presents can be highlighted.

VI. The Emergence of a Discipline: Challenges and Opportunities

This point, on the language of law in Africa, leads us to a related one: the place of
legal linguistics in the order of things in Africa. Coulthard (2010: 2) celebrates the
growth of forensic linguistics asserting that:
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[...] there has been a rapid growth in the frequency with which legal professionals and courts
in a number of countries have called upon the expertise of linguists. Forensic Linguistics has
now come of age as a discipline.

This quotation captures the very applied nature of forensic linguistics: linguistics
being called upon to lend their expertise to court. The application could also be in the
form of research findings in forensic/legal linguistics being used in the formulation of
policy and or best practices.

The areas of application are indeed many. One of these areas is communication
during investigations (police interviews, police interrogations and witness statements
taken/written by the police). Farinde (2009) has a chapter devoted to police-suspect
interrogations in Nigeria. However, this remains an exception to the norm in a con-
tinent where security agencies operate in shrouds of secrecy hard to explain. The
starting point for forensic linguists is lobbying for access and uptake of research find-
ings. There is need to make a case for the methods and solutions of forensic/legal
linguistics. Otherwise, little is achieved by research for research’s sake, especially
in a field that has tangible practical applications. However, the language case
needs to be made to all that work in areas where language-law research can find ap-
plication.

Issues of power asymmetry in the courtroom, language and speech styles of liti-
gants and the overall experience of litigants in the courts are real concerns to which
legal linguistics can shed light. Indeed, it is findings on such issues that should drive
the debate on the need for and the form of alternative ADR systems in Africa. More-
over, such studies can play an advocacy role for the place indigenous languages in
legal settings. This would be an important step toward addressing the common mis-
conception that to use an African language is to step out of formality. We argue that
this is a notion born of neo-colonial tendencies, and is perpetuated by those that ben-
efit from the professional mystification of the public through language.

As noted earlier, forensic/legal linguistics themes such as trademark disputes,
voice identification, authorship determination and communication in investigative
and courtroom settings, lend themselves to research that has tangible application
in determination of cases of the training of law enforcement and judicial officers
on best practices. A notable area is hate speech, which is criminalised in several Af-
rican countries (Kenya, Rwanda and South Africa). However, Kenyan courts have
been unable to convict anyone using this law due to, among other things, lack of a
language criterion for determining what constitutes the crime of hate speech.
Thus, the coming of age celebration for forensic/legal linguistics alluded to by
Coulthard (2010) needs more preparation before it can be staged in Africa.

To this end, notable strides have been made. The International Association of For-
ensic Linguists (IAFL) held the 1* Regional Conference South Africa in July 2018.
The conference was dubbed “the first to be held in Southern Africa, and South Afri-
ca” and was hosted by Cape Peninsula University of Technology in affiliation with
Rhodes University. The conference book of abstracts features papers covering di-
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verse topics in forensic/legal linguistics. Moreover, conference aims included the
creation opportunities to interact with practitioners and to enable the creation of col-
laborations that can foster research. Such fora are important avenues for linguists to
show case their methods, tools and solutions to practitioners and policy makers.

We argue for more conferences and workshops at national, regional and continen-
tal level as a way marshalling forensic/legal linguists and making their research en-
deavours visible. In addition, there is need for the establishment of chapters of inter-
national forensic/legal linguistics associations at country or regional levels. This can
form avenues for lobbying with practitioners. Moreover, professional associations
can facilitate a transfer of skills, knowledge and trainings between the Global
North and the Global South countries and establish collaborations between South-
South countries.

The role of universities in the growth of the emergent discipline cannot be over-
emphasised. It is hard to give statistics on forensic/legal linguists in Africa and even
of universities that offer courses in this area. An internet-search-engine research re-
veals a number of post-graduate programmes at universities in South Africa, Kenya
and Nigeria. However, such a search cannot be exhaustive, given that the results are
dependent of search words used. We cannot assume that courses touch on the law-
language relationship must have the words forensic linguitics or legal linguistics
in them. However, we share the Omachonu and Wakawa’s (2010) concern about uni-
versities in Africa tendency to “do linguistics in its formal and bookish fashion”, even
when the concerns are applied. There is need for an audit of courses oriented to law-
language research to reveal the levels at which the thematic issues in the discipline are
being addressed, the areas that have been focused on and those that have been ne-
glected.

VII. Conclusions

Thrust of this article has been to highlight foundational issues that are likely to
shape the law-language research debate in Africa. The article has noted the varied
legal-systems reality on the continent that can be traced to systems imposed on,
the continent by colonial authorities, and superimposed on existing traditional dis-
pute resolution mechanisms. The grafting of different legal traditions took many
forms and success is chequered. However, the article has shown the need for more
language-oriented research into the workings of either the modern or traditional
legal systems, in order to shed light on the overall experience of the consumers of
justice and account for any dissatisfaction. Such research would feed into the
wider agenda on entrenching the rule of law and ensuring access to justice for all.

There is nothing inherently wrong with grafting systems onto others or completely
replacing an old system with a new one. However, the process can take many forms,
some more radical than others. The modern legal system in Africa came as a capsule
package: the judicial machinery, the elitist personnel terms and the dress code neatly
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wrapping up the philosophy, the law, and the language of the law. Whereas the present
legal systems in Africa may be here to stay, it is time to unwrap the package. Some
level of unwrapping has indeed happened in form of constitutional review, judicial
reforms and the formalisation of some traditional dispute resolution institutions.
Legal linguistics provides tools and methods of unwrapping the modern legal sys-
tems in Africa further, and thus promote a debate on issues at the language and
law intersect. Such a debate can shed light on parts of the system that may not be
serving the intended purpose and those that could be improved through a counter
transplant from traditional systems.
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Legal Linguistics in Italy
By Gianluca Pontrandolfo, Trieste'

Abstract

The aim of this chapter is to provide an overview of the interdisciplinary academic field of
legal linguistics in Italy. More specifically, it traces the evolution of this branch in this country
with a practical approach, that is to say, mapping the bibliographic scenario that constitutes the
whole body of research in Italian legal linguistics. The paper is structured in six core sections.
After an introduction to law and language, it provides an overview of the main fields of research
in Italy, the most important research activities, the academic situation and the editorial panor-
ama, and a final overview that takes stock of the research map. The results of this brief scrutiny
confirm that legal linguistics is an established and increasingly growing field of research in Italy
and that a gradual move is now taking place from the historical and traditional studies on the
typical traits of legal language into a more interdisciplinary area of research in which the notion
of legal genre and the contribution of computer-assisted methods become crucial.

Keywords: legal linguistics, law and language, research, didactics, research groups, Italy

I. Introduction

“Law does not need language but it is language itself”” (Cortelazzo 1997: 39). This
famous quote from the renowned Italian scholar Michele Cortelazzo, constantly re-
ferred to in many papers dealing with legal language (it. linguaggio giuridico or lin-
gua del diritto), stresses the pivotal role played by language as a vehicle for this cen-
tral area of our lives; the language allows the transmission, interpretation and en-
forcement of the legal acts, it is the tool of the trade of legal experts and its importance
in the legal field is paramount compared to other languages for special purposes
(LSP). While this statement has never been questioned so far, it is true that only re-
cently citizens, state administrations and legal operators have demonstrated a re-
newed interest in language, with a particular attention to the understanding and com-
municative efficacy of legal texts.

The branch of legal linguistics (it. linguistica giuridica), conceived as an interdis-
ciplinary area in which law and language communicate and share research objects,

! This chapter is partially framed within the project entitled “Discurso juridico y claridad
comunicativa. Andlisis contrastivo de sentencias espafiolas y de sentencias en espafiol del
Tribunal de Justicia de la Unién Europea” (FFI2015-70332-P), financed by the Spanish Mi-
nisterio de Economia y Competitividad and FEDER funds (Principal investigator: Prof.
Estrella Montolio Duran, Universitat de Barcelona).
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has been increasingly gaining attention in Italy over the last sixty years, and today it
can be considered a full-blown sub-field of Italian linguistics.

The present chapter traces the evolution of this branch in Italy by guiding any per-
son interested in legal linguistics to move smoothly among the different subfields of
research that now make up this academic discipline. The references quoted in the text
are conceived as a tentative map, as it would be virtually impossible to quote every
single study carried out in our country.

I1. Research in Italian Legal Linguistics

Legal linguistics has been the subject of extensive research in Italy. Many scholars
from different backgrounds have explored the intersections of language and law and
have even gone beyond them, recognising its close connection with many other
neighboring fields (political science, sociology, philosophy, etc.).

Trying to map the historical and recent research in legal linguistics in Italy is not
an easy task, due to the vast literature produced in the last decades. An excellent bib-
liographic map of the research carried out on legal Italian has been drawn up by Dario
Mantovani (University of Pavia)’, who has drafted a complete bibliographical over-
view of the wide array of perspectives with which law and language have been and are
being explored in time in Italy. A more general approach is also provided in
Barbera et al. (2014), who trace the main trajectories on legal linguistics, focusing
especially on recent methods like corpus linguistics.

The aim of this section is to underline some of the research areas that have re-
ceived attention over the last sixty years. In order to map the field with a systematic
approach, the outputs produced in this interdisciplinary area have been classified into
seven main groups, which reflect how legal linguistics has evolved in Italy and where
it is heading. It is obvious that it is not possible to cover all research on legal linguis-
tics and legal language, and that the studies mentioned may pertain to more than one
group due to the inner interdisciplinarity charactersing this research, so the borders of
each area need to be considered as flexible limits.

1. Early studies on Italian legal language

Early studies on law and language in Italy centered around the historical and so-
ciological profiles of legal language (see: De Mauro 1986) and tended to concentrate
on legislative texts (De Mauro 1963; Fiorelli 1994). The merit of these early studies
has been providing a first general overview of the typical traits of legal language
(Lumia 1992) that distinguished it from general language. The studies carried out
in these years have been instrumental to the following descriptive research on
legal language and its history.

% http://lalinguadeldiritto.unipv.it/bibliografia.html (03/11/2018).
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2. Studies on the simplification of legalese

One of the first academic fields of research on the binomial law and language con-
cerned the simplification of legal and administrative language. Simplification of
legal language (or legalese) is one of the most fashionable topics that has been gain-
ing attention throughout the last forty years, also due to the inner interdisciplinary
aspects related to the task itself, which inevitably requires synergies between legal
and linguistic experts. The need to draw citizens closer to legal and institutional
texts is now a global trend that has been translated worldwide into a huge number
of initiatives. One of the first attempts dates back to the 1970s and was carried out
in the Anglophone countries within the framework of the so-called Plain Language
Movement (see: Mattila 2013: 328—-331), whereas most recent initiatives can be
traced both at a supranational level by the European Union (see the campaign
“Write Clearly”/“Fight the Fog”) and at national and federal levels. Many govern-
ments, public institutions, bodies and scholars from different traditions have staked
heavily on plain language.

The need for accessibility (the right to understand and be understood) lied at the
heart of many studies developed in Italy. Even though there is no specific target as
legalese tends to characterise every legal genre, in Italy, the simplification pro-
grammes” have tended target to legislative/normative texts, especially bureaucratic
ones (the so-called burocratese). Since the famous public attack by the novelist
Italo Calvino (1965/1995) against the anti-language*, epitomising the debate
about the (complicated) language used by institutions with citizens, a number of Ital-
ian scholars have reflected upon legislative writing, trying to propose guidelines for
simplifying legalese. Worth mentioning is the 1993 Stylistic Code of written commu-
nications for the public administration, followed by the Style manual edited by Fior-
itto (1997). Extensive research carried out by Michele Cortelazzo (University of Pa-
dova) focuses on legislative drafting and good practices (see: Cortelazzo / Pellegrino
2003); his portal® represents a point of reference for any scholar interested in clear
and simple administrative language. This area has always been characterised by a
practical approach: Scholars have been involved in proposing guidelines to improve
the readability of Italian legal (administrative) texts.

3 Most of the guidelines and manuals available to this day concentrate on administrative
language (Fioritto 1997; Cortelazzo / Pellegrino 2003; ITTIG / Accademia della Crusca
2011), with some exceptions focusing on legislative writing (e.g. Pattaro / Sartor / Capelli
1997, the “Circolare n. 1/1.1.26/10888/9.92” of 2 May 2001; the 2007 “Regole e suggerimenti
per la redazione dei testi normative” supported by the Italian Interregional Legislative Ob-
servatory), together with some important theoretical studies (among others: Libertini 2012;
Zaccaria 2012).

* http://www.matteoviale.it/biblioteche/antologia/ant_calvino.html (03/11/2018).
* http://www.maldura.unipd.it/buro/ (03/11/2018).
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3. Legal language as LSP: features and genres

When conceived as a language of special purpose, legal Italian is a diaphasic and
diastratic variety. The study of legal Italian as LSP has been undertaken by scholars
with an expertise in text linguistics and pragmatics (but also in sociolinguistics), who
have been interested in the features that distinguish it from other LSP (medicine, eco-
nomics, politics, etc.), ranging from the micro-textual level (lexical and terminolog-
ical, morphosyntactic, phraseological features) to the macro-textual dimension (e. g.
rhetorical moves). This strand of research tends to focus on the single text-types (ex-
positive, informative, regulative, argumentative, narrative) and genres (normative,
interpretative and applied texts).

Among the studies dealing with the general traits of legal language, it is worth
mentioning the seminal book by Mortara Garavelli (2001), one of the first studies
of the words of the law in Ttaly®. The typical features of legal Italian had already
been mentioned in earlier studies by Scarpelli / Di Lucia (1994) and
Cortelazzo (1997). Another overview of the main features of this LSP is provided
by Ondelli (2007) and later by Garzone / Santulli (2008); both contributions under-
lined the key role of texts/genres in the description of legal language(s). The idea be-
hind these earlier studies is that there is no single legal language but many languages
according to the types of genres, and each variety has its own typical traits.

As far as the research on texts is concerned, Italian scholars have been investigat-
ing different genres of legal texts over the last sixty years.

Particularly relevant for the impact it had on legal linguistics is the strand of re-
search dealing with normative or legislative texts, which has significantly contribut-
ed to the description and understanding of legal Italian. Scholars have devoted atten-
tion to the language of Italian laws/acts (leggi) (see among others: Sabatini 1998,
2005; Marchesiello 2013; Viale 2014) as well as to the language of national
Codes (e. g. Civil Code, Belvedere 1994; Criminal Code of Procedure, Cortelazzo
2001). The Italian Constitution has also been studied by some Italian famous linguists
(De Mauro 1998; Mortara Garavelli 2011) but also legal experts (e. g. Silvestri 1989).

Judicial texts have also been explored with a strong focus on texts produced within
civil and criminal proceedings, especially judgments. Indeed, the linguistic and dis-
cursive features of Italian judgments have been widely investigated by many scholars
who have provided a detailed profile of this judicial genre, which is one of the most
studied genres in Italy (among others: Santulli 2008; Garavelli 2010; Ondelli 2012;
Dell’ Anna 2013).

Notary texts (contracts and wills/testaments) have received less attention com-
pared to the other legal genres (among the exceptions see Mortara Garavelli
(2006) on notarial deeds, Visconti (2013) on contracts).

© A good and brief introduction to the essential features of Italian legal language is found in
Serianni (2003) (Chapter 8).


http://www.duncker-humblot.de

Legal Linguistics in Italy 63

Finally, administrative and bureaucratic genres, generally targeted as texts need-
ing simplification (see I1.2.), have been studied by a well-fed group of Italian schol-
ars, who have focused on texts produced by public administrations, addressed to sin-
gle persons or to the public in general, and aimed at communicating some legal acts or
actions (see among others: Viale 2008; Cortelazzo 2014; Lubello 2014).

4. Theories of legal linguistics: philosophy, semantics, sociolinguistics

Many theoretical and philosophical studies focused on legal language and espe-
cially on normative texts. Studies on the relationship between law and language in
this area have always been characterised by the insights of analytical philosophy.
At the beginning of the sixties, scholars of philosophy of language began to inves-
tigate legal speech acts and deontic logic based on seminal works by Austin
(1962) and Searle (1969). This strand of research was framed within legal semiotics
(the study of law as a set of signs), and the contributions of the scholars working in
this area tended to concentrate on the semantics and pragmatics of legal language
(Scarpelli 1969; Conte 1989, 1994, 2001). As pointed out by Mantovani in his over-
view (see footnote 3), these theoretical and philosophical studies differ from other
studies because they are not focused on a specific natural language (say legal Italian),
but on structures and universal features of legal language. In her edited volume of
2010 on the language of law, Visconti provides an overview of interdisciplinary per-
spectives, ranging from the role of custom law (Sacco 2010) to the vagueness of
norms (Luzzati 1990), from problems of interpretation (Chiassoni 2010; Guastini
2010) to the concept of legal act (Di Lucia 2010).

In this line of research, it is also worth mentioning the sociolinguistic and prag-
matic studies carried out in the field of judicial rhetoric, as the extensive research
carried out by Patrizia Bellucci (see: LALIGI in III.1.; Orletti / Mariottini 2017).

5. Legal translation theory and comparative law

In the second half of the XIX century, the philosophical and hermeneutical reflec-
tion shed light on the historical relationship between linguistic expressions and legal
objects, thus contributing to the development of an interesting body of research deal-
ing with the techniques of linguistic transposition of legal concept from one lan-
guage/culture to another (see: Cavagnoli / Toratti Ferrari 2009). The categorisation
of legal objects and the comparison of legal institutes and concepts have been the
research object of many scholars, the majority of them legal experts (law scholars),
who studied legal translation theory from the perspective of comparative law.

Seminal works by Rodolfo Sacco (1992, 1994) or Barbara Pozzo (University of
Insubria) (Pozzo / Timoteo 2008) helped legal linguists to get a better understanding
on how legal systems work (Gambaro / Sacco 1996; Ajani 2006) and how legal trans-
lators can approach legal texts (see: Frosini 1992).
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This research field, which lies at the intersection of contrastive linguistics and
legal translation studies, is nowadays a productive area for many comparative law-
yers’, who are widening the research interests of many Italian scholars interested in
legal linguistics.

6. Legal discourse and stylistics

An interesting field of research in Italy has been focusing on the discursive and
pragmatic features of specific genres. The study of language in context has proved
to be particularly fruitful, especially from a contrastive perspective. An example
among others is the study of legal discourse markers as a textual feature distinguish-
ing legal texts from other general and technical texts. A remarkable example is the
study conducted by Jaqueline Visconti (University of Genova) in 2000. Framed with-
in the area of legal lexical semantics, Visconti analysed the areas of similarity and
differences between English and Italian conditional discourse markers (e.g. dato
che, a patto che, qualora, etc.). Her study provided new insights into contrastive lin-
guistics and diachronic research, and inspired other contrastive studies (see: Garofalo
2006; Pontrandolfo 2014).

Another research field explored the stylistic traits of legal texts. An important area
of research has involved the style of legal genre; judgments, for example, have been
extensively analysed in terms of style by many scholars (e. g. Gorla 1967, 1968; Cor-
dero 1986; Ondelli 2012), especially from a contrastive view (e. g. common-law vs.
civil-law judgments) (see: Pontrandolfo 2016: 63—-68).

Other scholars have investigated style from a different angle, that is to say, the
differences between original legal language and translated one (at the EU level) (Nys-
tedt 2000). EU Italian as a kind of eurolect, considered as a subcode, radicated into a
European situational and communicative context, and born from the constant oper-
ation of interlinguistic transposition, has nowadays received the attention of many
Italian scholars, who often adopt a corpus-based perspective to study the distinctive
traits of EU Italian and national legal Italian (see: Pontrandolfo 2011; Ondelli 2013;
as well as the international project on the Eurolect coordinated by Laura Mori,
UNINT University of Rome, Mori 2018: 1).

7. Legal linguistics and computer science

Studies in this area deal with the computer-assisted data processing on a wide
array of perspectives. One of the earliest studies conducted in this field was that
of Giovanni Rovere (University of Heidelberg), who was one of the first Italian schol-

"To mention some names: Angela Carpi (University of Bologna), Letizia Casertano
(University of Insubria), Valentina Jacometti (University of Insubria), Piercarlo Rossi (Uni-
versity of Torino), Raffaele Caterina (University of Torino), Mauro Bussani (University of
Trieste), Gigliola Di Renzo Villata (University of Milano).
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ars introducing corpus linguistics methodologies for the study of Italian legal lan-
guage (see: Rovere 2005). Even though the corpus approach was not fully explored
in his volume, he had the great merit of underlining the advantages of using corpora in
legal linguistics when approaching specific linguistic and discursive traits (e.g. the
use of articles, pronouns, suffixes like -ita, the position of adjectives in technical noun
phrases, constructions with da + infinitive, the distribution of instrumental adverbs,
as well as verbs and discourse markers). Indeed, his study paved the way for many
other corpus-based studies in legal linguistics.

As a matter of fact, statistical software is commonly used in combination with cor-
pora of legal texts to assess the differences in terms of lexical richness, lexical den-
sity, readability, etc. of Italian legal texts, also in comparison with other legal lan-
guages (see: Ondelli / Pontrandolfo 2015).

As far as legal corpora are concerned, an overview of the main collection publicly
available for the study of legal Italian is provided in Pontrandolfo (2012). One of the
most important and pioneering bilingual (English-Italian) legal comparable corpora
is BoLC?, developed at the University of Bologna under the supervision of Rema
Rossini Favretti. Another corpus of Italian legal academic texts is CADIS’, devel-
oped at the University of Bergamo within the activities carried out by the CERLIS
group. A subcorpus of CADIS contains English and Italian legal texts, which have
been quantitatively and qualitatively scrutinised.

Relying on empirical data helps scholars confirm their hypotheses and strengthen
their methodological awareness.

8. Legal translation & interpreting research

The focus of this subsection is exclusively on legal translation and interpreting in
Italy and not on legal comparative studies and legal translation theory (comparazione
giuridica), which has been dealt with in 5. The scholars mentioned in this section,
unlike the others referred to in 5. who have a strong legal background, are linguists
(translators and/or interpreters), who have specialised in legal linguistics and trans-
lation.

The interest for legal translation (and later on interpreting) as a teaching and re-
search field was awakened by a first international conference held in 1995 and organ-
ised by the Linguistic Center of the Bocconi University in Milan. Scholars from dif-
ferent parts of the world gathered together to debate around legal language from three
basic angles: the nature and general features of legal Italian, French, English, German
and Spanish, the analysis of the translation challenges related to the discursive genres
typical of the legal communication, and the reflection upon some teaching experi-

8 http://corpora.dslo.unibo.it/bolc_eng.html (03/11/2018).
? http://dinamico.unibg.it/cerlis/page.aspx 7p=245 (03/11/2018).


http://corpora.dslo.unibo.it/bolc_eng.html%20
http://dinamico.unibg.it/cerlis/page.aspx?p=245
http://www.duncker-humblot.de

66 Gianluca Pontrandolfo

ence at university level of the above-mentioned legal languages. The proceedings of
the conference were published in 1997 and edited by Schena (1997).

The conference was followed by another important event, the Second Internation-
al Conference held in Milan at the Bocconi University within the framework of an
agreement between the former Faculties of Translation and Interpreting of Trieste
and Bologna. The novelty of this second international event lied in the presence
of translators and legal experts/lawyers at the same roundtable. The topics dealt
with ranged from strictly linguistics issues, such as lexical, syntactical and phraseo-
logical features of legal languages, to the translation of contracts, international agree-
ments, judgments, as well as some insights into court and parliamentary interpreting,
etc. A whole section of the conference was also dedicated to teaching legal language
and translation. The main goal of the conference was laying the foundation for over-
coming what at that time was considered the incommunicability of the methodolog-
ical tools of analysis adopted by legal scholars, linguists and translators, when inter-
preting and comparing legal discourse. The proceedings of this second conference
were published in two volumes and edited by Schena / Snel Trampus (2000, 2002).

From 2000 onwards, legal translation has been increasingly attracting attention in
Italy, not only as a relatively new academic discipline to be taught in university de-
grees in Specialised Translation (see IV.2.), but also as an interdisciplinary research
field.

As far as legal translation theory is concerned, it is worth mentioning one of the
earliest papers on the inner challenges of translating the law by Maurizio Viezzi (Uni-
versity of Trieste) (1994). A complete introduction to the field was provided by Fab-
rizio Megale from the UNINT University of Rome (2008), in which he carries out a
detailed survey of the main theories of comparative law and applied linguistics, ad-
vocating for an interdisciplinary approach to the study of law and translation. The
paper by Wiesmann (2011) provides an insight into the nature of legal translation,
examining text-internal and text-external factors by which the translation of legal
texts differs from the translation of other specialised texts.

Legal translation between Italian and other languages is today a solid niche of re-
search. Legal translation between English and Italian has been explored by a number
of scholars, among whom: Federica Scarpa (University of Trieste), in her works dedi-
cated to the translation of the common-law judgment (Scarpa / Riley 2000); Katia
Peruzzo (University of Trieste) with her investigations into the translation of the Ital-
ian Code of Criminal Procedure in English (Scarpa / Peruzzo / Pontrandolfo 2017).
Legal translation between Dutch and Italian was only analysed in the early 90 s by
Rita Snel Trampus (1989). As far as legal German is concerned, in addition to the
already mentioned works by Magris, Rega and Wiesmann, it is worth mentioning
the research carried out by Fabio Proia (UNINT University of Rome), who focused
on the translation of a specific technical genre (patents). Legal translation between
French and Italian has been the focus of a 2013 publication edited by Michele De
Gioia (University of Padova), whereas the Spanish-Italian combination has been
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the interest of many pieces of research by Giovanni Garofalo (University of Berga-
mo) (2003, 2009) and Gianluca Pontrandolfo (University of Trieste) (2016, 2017).

A recently new and promising research field in Italy is legal interpreting. Some
theoretical insights into the profession of court interpreters and mediators are
found in a recent volume by Rudvin / Spinzi (2015), as well as in other papers by
different Italian scholars, like Sandrelli (2011), Ballardini (2005) and Falbo / Viezzi
(2014).

II1. Research activities

There is a number of outstanding projects currently ongoing in many Italian uni-
versities. The following sections present the scholars involved in these research ac-
tivities, also mentioning those Italian researchers who regularly carry out their stud-
ies in Italy but work with other legal languages and not directly with Italian.

1. Research groups and projects in Italy

There are many groups and projects involved in Italy’s legal linguistics research.
One of the first research group was the already mentioned initiative coordinated by
Michele Cortelazzo (University of Padova) — called Linguaggio amministrativo
chiaro e semplice — who set up many activities, both at training and research levels,
devoted to the simplification of administrative language. The portal, mentioned in
I1.2. (see footnote 5), contains useful resources for the legal linguists interested in
this subfield: guidelines to write clear administrative texts, the TACS corpus, a col-
lection of administrative texts re-written and simplified according to the criteria of
linguistic simplification and communicative efficiency, a number of bibliographic
references, links to other interesting webpages, etc.

Another interesting project is the REI (Rete d’eccellenza dell’italiano istituzio-
nale)'. The main objective of this network was improving the quality of institutional
texts produced by national and international public administrations. Created in 2005,
it was conceived as a point of contact among translators, linguists and other operators
involved in institutional communication in Italian. Legal language, with a special
focus on terminology, was one of the working areas of the group.

A full-blown center, specialised in legal linguistics and informatics, is the ITTIG
(Institute of Legal Information Theory and Techniques)'". Located in Florence, the
ITTIG belongs to the Italian National Research Council (CNR) and was born as
the Institute for Legal Documentation (IDG) in 1968, then became ITTIG in
2002. The center conducts research in the field of legal informatics and information

' http://www.treccani.it/magazine/lingua_italiana/speciali/burocratese/murillo.html (03/11/
2018).

" hitp://www.ittig.cnr.it/IndexEng.htm (03/11/2018).


http://www.treccani.it/magazine/lingua_italiana/speciali/burocratese/murillo.html%20
http://www.treccani.it/magazine/lingua_italiana/speciali/burocratese/murillo.html%20
http://www.ittig.cnr.it/IndexEng.htm%20
http://www.duncker-humblot.de

68 Gianluca Pontrandolfo

technology law. It carries out its research with a constant interaction between the aca-
demic and the scientific world; its applied research focuses on the relationship be-
tween law and legal science, and information and communications technologies.
One of the great merits of the Institute is that of working closely with public admin-
istrations on topics related to e-government. It produces and distributes legal data-
bases and makes specialised software and tools for online legal information, online
dissemination, and for the interoperability of government data. One of its areas of
expertise is the so called legimatics (computing for legislation), which deals with
model-creation of the legal reasoning and procedure related to the legislative process,
applied to both the drafting of legislative texts and to political, decision-making and
feasibility analysis.

Another important and historical center was the LALIGI'> (Laboratorio di Lin-
guistica Giudiziaria), founded in 1996 by Patrizia Bellucci (University of Firenze).
Even though it is known as Forensic Linguistics Laboratory in its English translation,
the center did not deal exclusively with the current meaning of the term forensic lin-
guistics (see: Tiersma’s renowned definition'?). It was one of the pioneering research
centers dedicated to the analysis of the legal and judicial world; it carried out an ex-
tensive research on criminal proceedings, taking into consideration the aspects and
problems of linguistic nature, but with strong applied consequences. The LALIGI was
one of the first Italian academic centers that fully explored the interdisciplinarity be-
tween law and language, taking advantage of the synergy of different but comple-
mentary methodological viewpoints: from dialectology to variationist sociolinguis-
tics to conversational analysis to ethnography of communication, declined under the
interpretive or interactionist perspective. Bellucci was actually one of the first schol-
ars introducing judicial sociolinguistics; she was definitely a forerunner of corpus-
based studies of oral judicial communication (analysis of transcriptions of judicial
proceedings) (2005) (see: 11.4.).

Among the recent research centers, it is worth mentioning the TRANSJUS" (Uni-
versity of Trento) (Laboratorio di comparazione, traduzione e linguistica giuridica),
coordinated by Elena Ioratti Ferrari. The goal of the project is developing construc-
tive synergies among different competences, by means of terminological descrip-
tions, scientific reflections on legal translation theories and methods applied to the
transposition of EU legal concepts and institutes, as well as training scholars in
the interdisciplinary field of legal translation. From the research perspective, the
TRANSJUS members have been actively involved in three core areas: legal linguis-
tics, legal translation and comparative law.

A very active research center is the CRILL (Centre for Research in Language and
Law)"®, established by the English Language Chair within the Department of Law of

12 http://www.patriziabellucci.it/laligi/objectives_eng.htm (03/11/2018).
"% http://www.languageandlaw.org/FORENSIC.HTM (03/11/2018).

' http://www.jus.unitn.it/transjus/ (03/11/2018).

'3 hitp://www.crill.unina2.it/ (03/11/2018).
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the University of Campania Luigi Vanvitelli (formerly: Seconda Universita degli
Studi di Napoli). It aims at disseminating scientific information and fostering dia-
logue on all aspects of the interface between language and law. The research center
promotes the development of research output by bringing together national and in-
ternational scholars, research students as well as practitioners from a variety of dis-
ciplines. The Centre organises conferences, seminars and visiting lectures, and un-
dertakes research projects by a combination of individual and collaborative research
of the highest international quality.

A recent international research project is the Eurolect Observatory'® coordinated
by Laura Mori (UNINT University of Rome). The objective of the research group is
the analysis of the EU varieties of legal language (eurolect, it: euroletto, eurogergo,
eurocratese), which have originated and become established within the linguistic
dia-systems of some Member States or in parts of them: England (United Kingdom),
Finland, France, Germany, Greece, Italy, Latvia, Malta, the Netherlands, Poland, and
Spain. The research is based on a large multilingual corpus of EU directives and na-
tional implementing acts aimed at confirming or disconfirming the hypothesis of the
existence of different EU legal varieties.

Finally, the IUSLIT Department of the University of Trieste'” is now capitalising
on the co-existence of the two sections of the structure (law and linguistics/transla-
tion and interpreting) with the participation in a number of research projects, both at
national and international level. Among the international projects, it is worth men-
tioning the QUALETRA project devoted to quality in legal translation training and
profession; TransLaw, aimed at exploring legal interpreting service paths and trans-
cultural law clinics for persons suspected or accused of crime and AVIDICUS 3, as-
sessment of videoconference-based interpreting in the criminal justice services.
Among the national ones, the development of a terminological multilingual knowl-
edge base in the legal field'® (coordinated by Marella Magris), hybrid textual produc-
tions in the European context (Stefano Ondelli), and legal (and police) interpreting in
criminal settings (Maurizio Viezzi and Caterina Falbo).

2. Research scholars working in Italy in legal languages
different than Italian

The study of the Italian legal language is strictly connected with the study of other
legal languages that are taught and researched in Italy. Although the focus of this
chapter is on legal Italian, it is worth mentioning some research groups and activities
of scholars (most of them Italian), based in Italian university, doing research with and

'S http://www.unint.eu/en/research/research-groups/39-higher-education/490-eurolect-ob
servatory-interlingual-and-intralingual-analysis-of-legal-varieties-in-the-eu-setting.html (03/11/
2018).

' http://iuslit.units.it/it/ricerca (03/11/2018).

'® https://lextrain.units.it/?q=termit (03/11/2018).
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teaching other legal languages, as they significantly contribute to the field of legal
linguistics, proposing methods, discussing problems and introducing comparative
perspectives. Indeed, some Italian scholars working with other legal languages
carry out contrastive studies. Interesting pieces of research are for example the semi-
nal work by Giuliana Garzone on performative acts in English and Italian legal texts
(1996), or the volume edited by Daniela Veronesi from the University of Bolzano
devoted to German and Italian legal linguistics (2000).

As far as legal English is concerned, the CRILL group (see: I11.1.) has been active-
ly involved in the dissemination of a wide range of topics related to legal English,
from the pedagogy of legal language (Girolamo Tessuto, Giuliana Garzone, Rita
Salvi) to the complexities of legal discourse (among others: Christopher Williams,
Girolamo Tessuto). One of the great merits of the CRILL school has been that of at-
tributing the right importance to discourse studies. The research group investigates
both the social and professional context, i. e. the ways professional legal communities
use language, as well as legal genres, key contexts in which authority, power, ideol-
ogy, areas of hybridity, intertextuality, interdiscursivity and recontextualization are
pivotal issues.

Members of the University of Bergamo and of the CERLIS group (see: 1I1.2.),
leaded by Maurizio Gotti, have been involved in the study of academic legal dis-
course in English (Michele Sala) and investigations into international commercial
arbitration practices, also from a contrastive perspective (among others: Maurizio
Gotti, Patrizia Anesa).

Scholars of the University of Modena and Reggio Emilia have also been studying
English legal linguistics from various angles: judicial/courtroom and argumentative
discourse (Davide Mazzi, Silvia Cavalieri, Nicholas Bromwich), legal semantics and
pragmatics (Marina Bondi, Giuliana Diani, Nicholas Bromwich, Silvia Cacchiani),
and contrastive phraseological studies (Giuliana Diani).

Scholars from La Sapienza University in Rome, namely Rita Salvi and Judith
Turnbull, have been actively involved in the study of the dissemination of legal Eng-
lish and the key role played by popularisation in this process.

As far as legal Spanish is concerned, seminal works by Carmen Sanchez Montero
and Giovanni Garofalo have initially focused on legal translation between Spanish
and Italian. Spanish legal linguistics is nowadays a solid research perspective of
some Italian scholars, dealing with Spanish legal discourse, including terminology
and phraseology (Gianluca Pontrandolfo, Giovanni Garofalo, Roberta Giordano), ju-
dicial argumentation, courtroom pragmatics, and forensic communication (Laura
Mariottini).

Legal French is a niche research field in Italy. One of the first studies was devoted
to the pedagogy of legal French (Leandro Schena). Works by Chiara Preite from the
University of Modena e Reggio Emilia have investigated lexicographic and popular-
ising aspects of legal French; Danio Maldussi, from the University of Bologna-Forli,
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has dedicated part of his research on LSP to legal language, especially from a com-
parative/contrastive and translation perspective; Micaela Rossi from the University
of Genova has been actively involved in the study of LSP terminology and metaphor;
some of her works deal with legal French.

As far as legal German is concerned, works by Marella Magris and Lorenza Rega
from the University of Trieste and Eva Wiesmann from the University of Bologna-
Forli have explored the features of this LSP, especially from a contrastive and trans-
lation point of view.

IV. Legal Linguistic in Italian academia

The following sections briefly present the place of legal linguistics in Italian aca-
demic institutions by shedding light on the departments in which law and language
officially co-exist, as well as on the didactics of legal linguistics.

1. Departments Law & Language

The idea that law and language could coexist within the same academic structure
was tested officially for the first time in two Italian University Departments: the De-
partment of Law, Economics and Cultures of the Insubria University and the Depart-
ment of Legal Language, Interpreting and Translation Studies IUSLIT) of the Uni-
versity of Trieste.

In line with the growing tendency to form larger departments, also due to technical
and administrative reasons, in Italy there are a number of new departments that are
exploring interdisciplinarity. A few of them are actually combining the linguistics
and the law dimension, such as the Department of linguistic-literary, historical-phil-
osophical and legal studies (DISTU, Tuscia University of Rome).

2. Teaching of legal linguistics

If one excludes the teaching of legal languages carried out at the Faculties of Law
(both at BA and MA level) and focuses exclusively on the terminological and textual
features of such LSP (see: Pontrandolfo 2017: 234 —235), then legal linguistics as an
academic discipline in Italy is taught only at a postgraduate level. An interesting
training initiative was the Masters in Law and Language, organised by the Trentino
School of Management in 2012/2013"%, aimed at introducing both lawyers and lin-
guists to aspects of legal linguistics from an interlinguistic and intercultural perspec-
tive. The teaching modules were structured to provide specific training on a number

19 https://www.tsm.tn.it/documenti/master/lingua_e_diritto/2012.brochure. MASTER _IN_
LINGUA_E_DIRITTO.pdf (03/11/2018).
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of issues, like law, culture and legal terminology, legal languages and disciplines, ap-
plied linguistics, pragmatic legal linguistics, etc.

It is also worth stressing the training initiatives organised within the Transjus re-
search group® (see: III.1.), coordinated by Elena Ioratti (University of Trento).

The only training initiative that is still active in Italy and specifically devoted to
legal language is the Masters, organised by the University of Pavia, entitled “The lan-
guage of the law”?'. Its main objective is training future experts in legal drafting with
skills in law and applied linguistics. Although its scope is limited to linguistic aspects
(legal writing), it is framed within a wider project aimed at mapping the research per-
spectives of legal linguistics, conceived as an applied discipline able to detect and
propose solutions to the problems related to the use of language in the production,
communication and interpretation of law.

As far as legal translation and interpreting is concerned, three Italian universities
have been involved in training professional legal translators and interpreters: the
UNINT University of Rome (Masters in Translation and Interpreting in the legal
and judicial field, 2012/2013); the IUSLIT Department of the University of Trieste
(Masters in Legal Translation, 2012/2013,2014/2015); and the Department of Mod-
ern Languages and Cultures of the University of Genova (Masters in Specialised
Translation in the legal field). The Trieste’s Masters has now been replaced by a
full-blown BA degree in Interlinguistic Communication Applied to Legal Profes-
sions, a highly innovative interdisciplinary training path, which is a unique reality
in Italy.

3. Editorial panorama

The editorial panorama of specialised journals and book series on law and lan-
guage is limited to two series, which confirms that legal linguistics still needs to de-
velop to become a full-blown academic discipline, at least from the editorial point of
view. The first one is a series edited by Barbara Pozzo, entitled Le lingue del diritto
(The languages of the Law)? within the renowned publishing house Giuffre, speci-
alised in legal research publications. The second one is a series edited by Girolamo
Tessuto, Explorations in Language and Law* (Novalogos, Rome), an internationally
interdisciplinary series that publishes research as well as articles and book reviews on
the interface between language and law in academic, professional and institutional
discourse contexts.

 http://www.jus.unitn.it/transjus/formazione/home.html (03/11/2018).
! http://lalinguadeldiritto.unipv.it/ (03/11/2018).

22 https://shop.giuffre.it/collane/le-lingue-del-diritto-collana-a-cura-di-barbara-pozzo.html
(03/11/2018).

 http://www.novalogos.it/drive/File/Explorationscollana.pdf (03/11/2018).
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It is worth mentioning that some Italian journals have dedicated special issues to
law and language; for example, issue 2/2015 of the Italian journal Textus was edited
by Federica Scarpa and Jan Engberg and focused on English legal language and trans-
lation*,

V. Old and new directions in LL in Italy

The overview provided in this section has confirmed that legal linguistics is an
established and increasingly growing field of research in Italy.

The last decades have witnessed a gradual move from the historical and traditional
studies on the typical traits of legal language into a more interdisciplinary area of
research, in which the notion of legal genre becomes crucial. This has been eased
by the advent of computer-assisted methods and, in general, by the availability of
a larger quantity of texts from different institutions. Indeed, the multilingual scenario
of European and international institutions and organisations, such as the EU, UN,
WTO, have strengthened the role of legal linguistics and shifted the focus from a sin-
gle legal language to many legal languages, stressing the fact that our national lan-
guage is inevitably influenced by the supranational varieties. Emphasis is increasing-
ly being put on the use of a European legal Italian (see: Mori 2018) and its role in the
emerging EU legal culture.

A growing body of research is focusing now on the non-sexist use of legal lan-
guage. Avoiding discriminations and getting an equal linguistic treatment between
men and women has become an objective of a good legal culture. The focus has
been placed so far on legislative texts (see: Robustelli 2011; Dell’ Anna 2014) but
it is being applied to other genres as well, and to legal and judicial society in general
(see: Cavagnoli 2013; Morra / Pasa 2015).

A promising area of research, which is proving very fruitful, is the use of comput-
er-assisted methods of corpus linguistics as well as Natural Language Processing
applied to legal linguistics. The advantages of these methods lie in that they allow
for methodological eclecticism (i. e. the possibility to triangulate different methods),
reducing speculation, as well as offering the possibility to verify hypotheses or to test
common beliefs on legal linguistics more systematically. Moreover, the use of Cor-
pus-Assisted Discourse Studies (CADS) will definitely increase in the near future in
Italy due to the advantages of allowing scholars to combine corpus (more quantita-
tive) insights and qualitative investigations into discourse types.

These new approaches will gain momentum in the years to follow and will def-
initely contribute to enhancing the understanding of the subtle nuances of this fasci-
nating interdisciplinary field.

2* http://www.carocci.it/index.php 2option=com_carocci&task=schedafascicolo&Itemid=
257&id_fascicolo=708 (03/11/2018).
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Legal Linguistics in Spain
By Gianluca Pontrandolfo, Trieste'

Abstract

The aim of this chapter is to provide an overview of the emerging interdisciplinary academic
field of legal linguistics in Spain. After introducing the features of the complex relation between
law and language in Spain, the chapter aims at mapping the most important areas of research of
Spanish scholars, underlining the main research foci. Emphasis is put on traditional linguistic
studies, legal genres, discourse analysis, modernisation of legal discourse, forensic linguistics,
legal translation, and interpreting studies. The paper also mentions the main research groups and
projects, the editorial panorama devoted to Spanish legal linguistics, as well as the training ini-
tiatives carried out for legal and linguistic experts. The overview confirms that, notwithstanding
the inexistence of a long-standing tradition in this field and the difficulty in drawing clear-cut
lines of research, legal linguistics is constantly growing in Spain and it is witnessing a consol-
idation from an academic perspective.

Keywords: legal linguistics, law and language, research, didactics, research groups, Spain

I. Introduction

The last four decades have witnessed a consolidation of the relationship between
law and language in Spain, so much that legal linguistics (sp. lingiiistica juridica,
lingiiistica forense, lingiiistica legal) is now starting to be considered as a full-
blown discipline, declined into a wide range of theoretical and applied perspectives
(Taranilla 2011: 32—47; Ballesteros / Lopez Samaniego 2017: 43—-44).

The idea that linguists can put their knowledge at the service of other disciplines
and take part in contemporary society is nowadays widely accepted. However, when
it comes to Spain, as Taranilla puts it (2011: 41), most of legal linguistics studies in
Spain are conceived, at least at the dawn of this emerging discipline, within the Eng-
lish linguistics sphere of influence, Translation Studies or teaching of Language for
Specific Purposes (LSP). This means that the contrastive perspective has always pre-
vailed over the monolingual one, with the final result that the interest in Spanish legal

! This chapter is partially framed within the project entitled “Discurso juridico y claridad
comunicativa. Andlisis contrastivo de sentencias espafiolas y de sentencias en espafiol del
Tribunal de Justicia de la Unién Europea” (FFI2015-70332-P), financed by the Spanish Mi-
nisterio de Economia y Competitividad and FEDER funds (Principal investigator: Prof.
Estrella Montolio Duran, Universitat de Barcelona).
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linguistics has not produced unified, specific lines of research, but a number of differ-
ent yet complementary perspectives (Cassany et al. 2007: 466)°.

The present chapter discusses some of the most important research perspectives,
bearing in mind that it would be impossible to mention every single study carried out
in this field. Moreover, tracing the trajectories of legal linguistics through theoretical
perspectives and analytical tools would be a hard task since most of the scholars who
studied legal linguistics did so by selecting a specific genre and describing its fea-
tures, combining heterogeneous analytical tools. For this reason, research in legal
linguistics in Spain is, in Taranilla’s words, “atomised” in the sense that there are
many individual studies on specific genres, most of them isolated, which rarely pro-
pose a theoretical and methodological perspective of investigation, thus limiting the
dialogue and interactions with other genres and the systems of genres (2011: 43 -44).

I1. Topics and directions

In order to map the research fields, the areas of interest and topics of Spanish
scholars have been categorised in the following groups:

1) analyses of legal language: the linguistic description of the typical features of
legal language distinguishing it from other Languages for Special Purposes
(LSP); these preliminary analyses focused on specific functional varieties, initial-
ly tackled from the lexical and morphosyntactic perspective;

2) analyses of legal genres: the notion of discursive genre, fruit of the interest of lin-
guistics for the communicative and pragmatic dimensions of texts, arose in Spain
thanks to the seminal works by Swales (1990) and Bhatia (1993), whose insights
were then applied to the analysis of Spanish LSP;

3) studies on the relationship between the linguistic form and the linguistic function
in legal contexts (legal language in context, e. g. the linguistic process of ques-
tioning suspects or accused persons in criminal proceedings) (see among others:
Figueras 2001; Ridao 2009; Taranilla 2011);

4) pragmatic analyses of legal language: due to the inner features of legal discourse,
Pragmatics has always been a privileged area of research for legal scholars:
speech acts and politeness are just two illustrative examples (see: Ridao 2009;
Taranilla 2009);

5) conversation analyses in legal contexts: communication ethnography and conver-
sational analysis, the study of the nature and functions of language in the nego-
tiation of social order within the framework of legal semiotics (Mattila 2013: 13);

% This is confirmed also by Mattila: “In the Spanish-speaking world, the term [legal lin-
guistics] appears not well established. Indeed, it did not appear at all in the source texts for the
chapter on legal Spanish” (2013: 7).


http://www.duncker-humblot.de

Legal Linguistics in Spain 83

6) studies on the social conditions in which legal discourse is generated (production
conditions of legal texts, ideology, power in the administration of justice);

7) studies at the interface of Applied Linguistics and Law, such as forensic linguis-
tics and simplification of legal language;

8) legal translation and interpreting studies.

The following sections emphasise some of these perspectives — more specifically,
lines 1., 2), 6), 7) and 8) — chosen for being particularly representative of the current
research trends in Spain. An overview of legal linguistics in Spanish-speaking coun-
tries (not limited to peninsular Spanish), especially from the point of view of legal
Spanish, has also been carried out by Mattila (2013: 273-304).

1. Traditional studies on legal language

The first and most productive research area is the investigation into the typical
traits of legal language. This area corresponds to what Mattila considers as “the
real nature of legal linguistics”, that is to say, the study of “the development, char-
acteristics, and usage of legal language; studies in this discipline may equally con-
cern vocabulary (notably terminology), syntax (relationship between words), or se-
mantics (the meaning of words) of the language” (2013: 11).

Influenced by seminal books on English legal language (e.g. Mellinkoff 1963;
Tiersma 1999), this strand of research has been characterised by the identification
of the linguistic and discursive features that distance legal language from ordinary
language.

Interestingly, the very first studies on law and language were carried out by legal
experts (e.g. Rodriguez-Aguilera 1969; Herndndez Gil 1987; Prieto de Pedro 1991;
Martin del Burgo y Marchan 2002; Cazorla Prieto 2007). These earlier studies, draft-
ed by experts in law, are characterised by a philosophical approach to the study of law
and language: the legal perspective prevails over the linguistic one and the consid-
erations on the inner features of legal language are just embryonal.

The first systematic work from the linguistic perspective is that of Alcaraz Var6 /
Hughes (2001), who targeted the book to translation and interpreting specialists (both
students and professionals). The book is still a point of reference for many scholars
working in Legal Translation studies (see: I1.6.): it contains a study of Spanish legal
language and particularly of legal terms and concepts analysed from the linguistic
perspective (lexical, syntactical and stylistic features) and translated into English
and French. The study was followed by other similar pieces of research, focused ex-
clusively on the linguistic perspective (Hernando Cuadrado 2003; Samaniego 2004).

Many of these traditional studies on the features of legal language have been fo-
cusing on terminological and lexicographic aspects of legal texts (see among others:
Cruz Martinez 2002; Fernandez Bello 2008; Girdldez Ceballos Escalera 2007; Fe-
lices Lago 2010).
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2. Research on legal genres

Swales’ (1990) and Bhatia’s (1993) theories of genre, considered as “a class of
communicative events, the members of which share some set of communicative pur-
poses” (1990: 58), highly influenced the GENTT (Textual Genres for Translation)
(see: 11.6.) research group of the Universidad Jaume I de Castellon (among its mem-
bers: Anabel Borja Albi, Isabel Garcia Izquierdo and Esther Monz6 Nebot).

Garcia Izquierdo’s (2007) and Borja Albi’s (2007) chapters on genre in LSP and
legal genres’ respectively were one of the first studies in which the genre theory was
systematically applied to the analysis of legal texts and later applied to translation
(Garcia Izquierdo 2005) and legal translation (Monzé 2002; Borja Albi 2005).

The idea behind these first studies is that legal language is not a homogeneous
variety, but a prism of different varieties highly influenced by the discursive genres,
which acquires a theoretical status able to justify how language works in legal set-
tings. The characterisation of legal genres is the core of other works (Castellén
2000, 2001; Lépez Samaniego 2010; Taranilla 2010; Lépez Samaniego / Taranilla
2012).

As far as the single genres are concerned (see Borja Albi 2007 for a detailed clas-
sification), research has focused on the following macro-genres:

— administrative texts (see among others: Calvo 1980, 1985; Castellén 1998, 1999,
2000, 2001; de Miguel 2000; Duarte 1997; Etxebarria 1997; Reig 2005; Ricds
1998)

— legislative texts (see among others: Calvo 2007, Montolio 2000; Taranilla 2010)

— judicial texts (especially judgments) (Tomdas Rios 2005; Lopez Samaniego 2006;
Montolio y Lopez Samaniego 2008; Henriquez Salido / Valera Portela 2010; Tar-
anilla 2011)

3. Discourse analysis

A rich contribution to the study of Spanish legal discourse comes from the EDAP
group* of the Universitat de Barcelona. Leaded by Montolio Duran, they have been
investigating the inner relationship between law and language from a discourse point
of view in different contexts.

A strand of research has been studying the relationship between legal language
and the media (see: Yufera et al. 2013; Polanco / Yufera 2015) which is a topic

3 Legal discourse encompasses a large number of genres (wills, agreements, powers of
attorney, statutes, law text books, law reports, legal opinions, etc.) which are organised into
different subsets of interdependent genres and have interacting purposes and forms (Borja Albi
2000, 2013: 34).

* http://www.ub.edu/edap/?page_id=424 (03/11/2018).
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that deserves attention, since legal discourse is often distorted when popularised on-
line.

Other scholars have investigated the discursive traits of legal language, ranging
from the enumeration strategies in judicial texts (Yufera / Polanco 2012) to the or-
ganisation of discourse through paraphrastic constructions (Polanco Martinez / Y-
fera Gémez 2013).

Some scholars have also investigated the domestic violence discourse, a topic for
which Spain has always been a pioneer country in Europe. A contrastive perspective
is offered by Orts Llopis (2017), whereas an interpreting point of view (see: 11.6.) is
provided in the research of Maribel del Pozo Trivifio, Universidad de Vigo (see: del
Pozo Trivifio / Alvarez Escobar 2014). An important contribution is also offered by
legal experts: Blanca Rodriguez-Ruiz from the Universidad de Sevilla, who, for ex-
ample, has been researching on gender in constitutional discourses on abortion
(2016).

As far as the works carried out in Spain by scholars working with other legal lan-
guages (not Spanish), there are many researchers studying English legal linguistics
and discourse: Ruth Breeze (Universidad de Navarra) has extensively published on
legal discourse; Maria Angeles Orts Llopis (Universidad de Murcia) and Esther
Vizquez del Arbol (Universidad Auténoma de Madrid) who have also investigated
legal translation between English and Spanish; Miguel Angel Campos Pardillos
(Universidad de Alicante) who is one of the first scholars who studied metaphors
in legal settings; Teresa Fanego (Universidad de Santiago de Compostela) who, in
many of her studies, adopts also a diachronic perspective on English legal discourse
(see: the CHELAR project’).

4. Simplification of legalese

The problem of the quality and readability of legal texts has always been a topic of
interest among Spanish scholars, both linguists and legal experts (Cassany 2005;
Mattila 2013: 294-297).

The baroque style of Spanish legal texts, characterised by a number of “ills” (Mat-
tila 2013: 289) or “patologias” (CMLJ 2011: 9-10) — such as over-long sentences,
repetitive and formal expressions, over-use of nouns and nominalisations, use of cap-
ital letters and punctuation marks contrary to the recommendations of language spe-
cialists —has been the target of many initiatives aimed at simplifying legal (especially
administrative and judicial) texts.

The Spanish government has always been very active and devoted great attention
to the topic of a clear administrative language. Since the 80s, importance has been
attributed to the language of public administrations (Castellén 1998: 31, 2006).

* http://www.usc-vicg.es/CHELAR .htm (03/11/2018).
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The interest for a clear and understandable administrative language culminated in
1990 with the publication of the Manual de estilo del lenguaje administrativo by the
Spanish Ministry of Public Administration. Several other publications followed on
administrative language (Calvo 1980; Prieto de Pedro / Abril 1987; Prieto de
Pedro 1996; Duarte 1997; Duarte / Martinez 1995; Etxebarria 1997; Castellon
2000, 2001) as well as on legislative language (see: GRETEL 1989).

Starting from the XX century and following the recurrent criticism to the opacity
of Spanish legal discourse, both by citizens and specialists in law and language
(among others: Rodriguez Aguilera 1969, 1974; Prieto de Pedro 1996; de Miguel
2000; Alcaraz Varé / Hughes 2001; Bayo Delgado 1997; Campos Pardillos 2007;
Cazorla 2007; Gonzélez Salgado 2009; Ldopez Samaniego 2010), the initiatives
began to spread also to justice administration with the approval of the Carta de der-
echos de los ciudadanos ante la justicia (Ministerio de Justicia 2002), the first official
sign of the necessity to simplify legal matters to citizens. Following this line, the Plan
de Transparencia Judicial, approved by the Spanish Ministries on October 2005, cre-
ated the Technical Advisory Team of the Legal Language Modernisation Commis-
sion, whose members were academic, legal and institutional personalities guided
by the joint objective of drafting some guidelines for the improvement of legal dis-
course in Spanish. By means of a government agreement, dated 30 of December
2009, in 2011 the most important Spanish institutions interested in language and jus-
tice (the Real Academia Espaifiola, the Ministry of Justice, among others) signed a
Framework cooperation agreement to promote the clarity of the legal/administrative
language. The results of the report® represent an extremely useful tool for legal lin-
guists, since they systematically map the features of legalese and propose a series of
recommendations to correct some of the pathologies of this professional language. A
huge contribution to the field has been given by the EDAP group (Universitat de Bar-
celona) whose members have been particularly interested in the clarification of legal
language, especially in legislative and judicial texts (see: Montolio / Samaniego
2008).

In 2013, the first Jornadas internacionales de modernizacion del discurso juridi-
co: acercamiento de la justicia al ciudadano (International days for the modernisa-
tion of legal discourse: drawing closer justice to citizens) were organised by the VA-
LESCO group in Spain (Universitat de Valencia)'. The event proved to be a fruitful
arena to share some thoughts on the clarification of legal language since it gathered,
at the same roundtable, legal experts, lawyers/judges and linguists. The 2012 volume
edited by Montolio Duran summarises Spain’s status quo on the topic and proposes
useful and practical guidelines to approach legal discourse.

Today the interest in the topic is still profound, as witnessed by a recent contri-
bution by Jiménez Yafiez (2016), with a strong training perspective on how to

® The reports are available on the VALESCO group’s website: http://valesco.es/justicia/
informes-modernizacion-del-lenguaje-juridico/ (03/11/2018).

7 http://valesco.es/justicia/ (03/11/2018).
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write clearly or the recent publication of the Libro de estilo de la justicia edited by
Muiioz Machado (2017), conceived with the support of the Real Academia Espariola
and the Consejo General del Poder Judicial. The editorial project also stems from the
effort put in the elaboration of the Diccionario del espariol juridico (DEJ) (2016)
which has become a fundamental reference work for any scholar interested in Span-
ish legal linguistics.

5. Forensic Linguistics

This section focuses on forensic linguistics conceived within its strict meaning,
that is to say, as the activities that see linguists participate in judicial proceedings
using linguistic methods and tools, especially applying linguistic analyses to ques-
tions related to judicial evidence (Taranilla 2011: 39).

If this subfield is nowadays recognised in Spain as a productive area of research, it
is thanks to the outstanding work of Maria Teresa Turell i Julia (Universitat Pompeu
Fabra de Barcelona). President of the International Association of Forensic Linguists
(IAFLM) as of 2011 and Academic Director of the University Master in Forensic
Linguistics, the first course of its type in Spain, she directed several competitive proj-
ects in the field of Forensic Idiolectometry which were pioneering in Spain, Catalonia
and around the world. In the legal sphere, over the last few years she acted as an expert
witness in more than sixty civil and criminal cases in Catalonia, Spain and the United
States. She was head of the Forensic Linguistics Laboratory (ForensicLab) at Institut
Universitari de Lingiiistica Aplicada (IULA) (see: I11.), a center at Universitat Pom-
peu Fabra that developed teaching and research activities in forensic linguistics, and
made use of linguistic evidence for forensic purposes in Court (1993 -2013).

Turell’s contributions to the field are inestimable since she helped defining the
conceptual space of Forensic Linguistics, underlining the main concepts, methods
and application (see the volume she edited in 2005). Even though the ForensicLab
is no longer active, there are still some research initiatives in Spain (especially at
the UPF of Barcelona) devoted to the interaction between linguistics and forensic
settings®.

6. Legal translation & interpreting

The panorama of legal translation and interpreting in Spain shows a varied picture
but confirms an active research focus.

One of the first scholars researching on legal translation in Spain was Roberto
Mayoral Asensio (Universidad de Granada), author of the renowned 2003 book
on translating official documents. Emilio Ortega Arjonilla (Universidad de

8See for example: https://www.upf.edu/web/uval/projectes/-/asset_publisher/uKgNfno
CAQS5K/content/id/8593203/maximized# W8mOUnszY2w (03/11/2018).
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Midlaga) and Pedro San Ginés Aguilar (Universidad de Granada) also contributed to
the field, theoretically distinguishing sub-sectors of legal translation, such as sworn
translation (traduccion jurada) and judicial translation (traduccion judicial) (see:
1996a, 1996b). They had the merit of opening up a line of research in the training
of legal translators, which was later followed by, among others, Borja Albi (2007)
in her seminal book on the strategies, materials and tools for legal translation between
English and Spanish.

Legal translation between English and Spanish was obviously one of the first
fields of research in Spain, due to the influence of English legal linguistics on Spanish
studies (see: I.). The Universidad Jaume I de Castellon (see: 11.2.) has always been
very active (Anabel Borja Albi, Esther Monz6 Nebot)’, together with the Universi-
dad de Granada (Catherine Way), the Universidad Autonoma de Barcelona (Mariana
Orozco Jutoran, Carmen Bestué), the Universidad de Salamanca (Rosario Martin
Ruano) or the Universidad Pablo de Olavide de Sevilla (Francisco Javier Vigier Mor-
eno).

Legal translation between French and Spanish is one of the most studied combi-
nation in Spain, as confirmed by different foci of research throughout Spain: Univer-
sidad de Granada (Esperanza Alarcén Navio, Silvia Parra Galiano, Maria del Car-
men Acuyo Verdejo, Guadalupe Soriano Barabino), Universidad de Mdlaga (Emilio
Ortega Arjonilla, Tanagua Barcel6 Martinez, Ivian Delgado Pugés), Universidad
Pablo de Olavide de Sevilla (Juan Jiménez Salcedo), Universidad de Salamanca
(Cristina Valderrey Refiones). Legal translation between German and Spanish is
studied and researched at the Universidad de Salamanca (Pilar Elena, Iris Holl).
Members of the Universidad de Alcald de Henares, leaded by Carmen Valero,
have been investigating legal interpreting within the framework of public service in-
terpreting (see IIL.).

II1. Research activities

There are a few full-blown research centers in Spain specifically devoted to legal
linguistics, but many research groups and projects.

One of the first pioneer centers in legal linguistics in Spain was the above-men-
tioned ForensicLab' (see: 11.5.) at Institut Universitari de Lingiiistica Aplicada
(IULA) (Universitat Pompeu Fabra of Barcelona). It was founded in 1993 by Turell
who directed it until 2013. The center developed teaching and research activities in
forensic linguistics, and made use of linguistic evidence for forensic purposes in
Court.

° An important bibliographic map for the study and practice of legal, court and official
translation and interpreting is offered by Monzé (2010): https://www.erudit.org/fr/revues/meta/
2010-v55-n2-meta3880/044245ar/ (03/11/2018).

' hitps://www.upf.edu/en/web/uval/forensiclab (03/11/2018).
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Among the research groups active in disseminating the results of important inves-
tigations into language and law (and translation), it is worth mentioning the GENTT
(Textual Genres for Translation)'' (see: 11.2.), a research group within the Depart-
ment of Translation and Communication at the Universitat Jaume I in Castellon
(Spain), focusing on the application of the concept of textual genre to the analysis
of specialised multilingual communication. Since it was set up in the year 2000 it
has obtained continuous funding through public tenders (over 20 projects funded).
Within the context of GENTT, a sub-group has been created (JudGENTT, see:
Borja Albi 2013), an action research project, aimed at improving the working proc-
esses of court translators by designing an intelligent multilingual legal documenta-
tion management system that makes it possible to automate processes of retrieval,
indexing, semi-controlled composition and assisted translation of texts generated
in judicial environments, always taking account of the needs, habits and processes
of the end users of the texts, in this case legal translators, and in particular, criminal
court translators.

As far as research projects are concerned, the Law0n project'?, developed at the
Universitat Autonoma de Barcelona (UAB) under the supervision of Olga Torres-
Hostench, is an interesting research on legal terminology and translation. The project
analysed all the relevant aspects of the translation of software licensing agreements
and proposed models of translation which, on the one hand, fulfil the requirements of
Spanish law, and, on the other, remain faithful to the spirit and legal effects of the
source text. The translation records (fichas terminologicas) are now available on-
line"? and prove to be extremely useful for legal translators and terminologists.

Members of the UAB (Carmen Bestué and Mariana Orozco Jutaran) have also
been actively involved in another project on legal interpreting (7/Pp, Traduccién
e Interpretacién en los procesos penales') within the MIRAS group" (Mediation
and Interpretation: Research in the Social Area). The project — entitled Quality in
translation as an element to safeguard procedural guarantees in criminal proceed-
ings: development of resources to help court interpreters of Spanish-Romanian,
Arab, Chinese, French and English — is highly innovative in its methodology
since it is based on the analysis of real criminal proceedings held in Spain.

Legal interpreting lies at the heart of many projects developed at the Universidad
de Alcald de Henares and leaded by Carmen Valero. The Training and Research on

" hitp://www.gentt.uji.es/en/ (03/11/2018).

2 http://lawcalisation.com/ / http://grupsderecerca.uab.cat/tradumatica/en/content/law 10n-
research (03/11/2018).

'3 http://lawcalisation.com/fichas (03/11/2018).
' http://pagines.uab.cat/tipp/en (03/11/2018).
'3 hitp://grupsderecerca.uab.cat/miras/en (03/11/2018).
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Public Service Translation and Interpreting Group (FITISPos)'® is actively involved
in training and research in public services translation and interpreting.

As mentioned in I1.4, members of the Universitat de Barcelona are now involved
in the JustClar project, a contrastive corpus-based analysis of judgments delivered by
the Spanish Tribunal Supremo, and judgments in Spanish delivered by the Court of
Justice of the European Union (see: Garofalo 2018; Pontrandolfo forth.). The hy-
pothesis upon which the project relies is that there are currently two varieties of ju-
dicial Spanish: the traditional one used in Spanish courts and a recent one corre-
sponding to the language of the judgments written in Spanish by the Court of Justice
of the EU. The project seeks to determine to what extent this European variety of
judicial Spanish, or the judicial Spanish currently used in Spain, meet the internation-
al principles of clear wording, looking into the process of clarification of legal dis-
course, setting and evaluating what linguistic and discursive features of these two
Spanish judicial modes make them more understandable to the average citizen.

Another interesting project, which straddles computational and corpus linguistics,
Natural Language Processing (NLP) and comparative legal terminology has been
carried out at the Universidad de Granada under the supervision of Angel Felices
Lago'”. The Globalcrimeterm project aimed at developing a subontology based on
a specific area of criminal law (international cooperation against terrorism and organ-
ized crime) within the architecture of FunGramKB'®, a multipurpose lexico-concep-
tual knowledge base for NLP systems (see: Felices Lago 2015).

As far as events and conferences specifically devoted to legal linguistics are con-
cerned, a pioneering event that reflects the interest in legal linguistics is the Jurilin-
gustics Conference'® organised by the Universidad Pablo de Olavide (Seville, Spain)
(Juan Jiménez Salcedo, Universidad Pablo de Olavide de Seville, and Javier Moreno
Rivero, University of Cambridge), now at its second edition®’. The purpose of the
event was not only to offer a solid background into the professionalisation in this hy-
brid field, but also to explore new areas of study and/or research. The conferences
emphasised the synergies between language and law, recognising jurilinguistics as
a full-blown paradigm of analysis; the interaction among the methods existing in
both disciplines (Comparative Law, Applied Linguistics, Jurisprudential Analysis,

6 https://www.uah.es/en/investigacion/unidades-de-investigacion/grupos-de-investigacion/
Formacion-e-investigacion-en-traduccion-e-interpretacion-en-los-servicios-publicos/#Coordina
dor (03/11/2018).

'7 “Elaboraci6én de una subontologfa terminolégica en un contexto multilingiie (espafiol,
inglés e italiano) a partir de la base de conocimiento FunGramKB en el ambito de la coope-
racion internacional en materia penal: terrorismo y crimen organizado” [FFi2010-15983], PI:
Prof. Angel Felices Lago (Universidad de Granada).

'8 http://www.fungramkb.com/default.aspx (03/11/2018).
' https://www.jurilinguistica.com/ (03/11/2018).

? The first edition was held in 2016 and titled “From Legal Translation to Jurilinguistics:
Interdisciplinary Approaches to the Study of Language and Law”; the second one in 2018
(“Interdisciplinary Approaches to the Study of Language and Law”).
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Terminology, Corpus Linguistics, Text Linguistics, etc.) is giving its fruits, as can be
seen from the eclectic approach presented by the attendees of the conference. Such
symposia have become a meeting point for professionals and researchers from these
fields.

IV. Editorial panorama

One of the most important journals specialised in law and language in Spain is the
Revista de Lengua i Dret/Journal of Language and Law®'. Founded in 1983 and di-
rected by Eva Pons Parera (Universitat de Barcelona), it collects academic papers
about administrative and legal language, linguistic law and language policy, and so-
ciolinguistics.

As far as the editorial houses are concerned, it is worth mentioning Thomson Reu-
ters Aranzadi**, Ariel Derecho® and Dykinson®, specialised in the publication of vol-
umes devoted primarily to legal topics but also legal linguistic ones. The series In-
terlingua of the editorial house Comares® (edited by Emilio Ortega Arjonilla, Uni-
versidad de Mdlaga) has been publishing many volumes on legal linguistics and
translation.

V. Training initiatives

Events dedicated to the training of experts in legal writing and communication are
increasingly being held in Spain, organised both by legal and linguistic sectors (see
also: Espalid Berdud et al. 2017).

The Escuela Judicial de Espaiia (Consejo General del Poder Judicial)® is one of
the key training centers in Spain dedicated to the training of judges. It is interesting to
note, from the legal linguistics perspective, that the center has included specific train-
ing in linguistics (legal writing and communication techniques) (see: Montolio
Durdn / Lépez Samaniego 2008), which strengthen the collaboration between
legal and linguistic experts.

The Universidad Internacional Menéndez Pelayo usually organises similar events
(e. g. Seminario de Comunicacion para Juristas®"), thus confirming the importance of
mutual collaborations between the two areas.

*! http://revistes.eapc.gencat.cat/index.php/rld/index (03/11/2018).

2 https://www.thomsonreuters.es/es/tienda.html (03/11/2018).
 https://www.planetadelibros.com/coleccion-ariel-derecho/0000930000 (03/11/2018).
 https://www.dykinson.com/ (03/11/2018).

% https://www.comares.com/coleccion/interlingua/ (03/11/2018).

% http://www.poderjudicial.es/cgpj/es/Temas/Escuela-Judicial/ (03/11/2018).

*" http://www.uimp.es/agenda-link .html?id_actividad=6311&anyaca=2016-17 (03/11/
2018).
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As far as legal translation and interpreting is concerned, apart from the numerous
Masters degrees organised by many Spanish universities (especially by faculties of
Translation and Interpreting) in specialised translation — which include legal trans-
lation — there are a few specific programmes entirely devoted to this specialisation.
One of them is the Masters in Legal Translation and Judicial Interpreting of the Uni-
versitat Autonoma de Barcelona®.

VI. Concluding remarks

The overview carried out in this chapter has shown that legal linguistics is an
emerging field of research in Spain. Most of the studies conducted so far have focused
on the features of Spanish legal language (also compared to other languages and cul-
tures), from a wide range of perspectives (lexico-terminological, phraseological,
pragmatic, etc.) and in different written and oral genres. Attention has also been
paid on how to modernise and clarify Spanish legal discourse, traditionally attacked
for its baroque style which makes it too difficult to understand for laypersons.

Computer-assisted legal linguistics will definitely play a pivotal role in the future
of Spanish legal linguistics; the interest in the use of corpus and NLP techniques for
the analysis of legal discourses has been confirmed by the research projects men-
tioned in this chapter. Another interesting area of research, which might grow in
the future, is the intersection between law and other discourses (such as politics or
media discourse, see, for example, the research carried out by Ruth Breeze from
the University of Navarra).

Future directions of legal linguistics in Spain will also be influenced by the inter-
national importance legal Spanish is acquiring and will gain in the years to come,
thanks to the role Spanish plays in international organisations, such as the UN,
WTO and Mercosur (see: Mattila 2013: 304%), as well as to the widespread use of
Spanish (also as a lingua franca) in the USA and Latin America. This will undoubt-
edly foster Spanish legal linguistics and, hopefully, give rise to new research avenues.

28 http://pagines.uab.cat/tijuridica/es (03/11/2018).

¥ “The position of Spanish in communication between lawyers from different countries is
somewhat modest beyond the Spanish-speaking and Portuguese-speaking worlds. It is never-
theless useful to know that Spanish possesses official status in many international organisa-
tions, where it is also used in certain cases as a working language. Of particular note is the
United Nations, where Spanish, apart from an official language, is also one of the working
languages. The same applies for the World Trade Organisation, Mercosur (unsurprisingly) and
the EU” (Mattila 2013: 304).
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Legal Linguistics in Germany
History, Working Groups, Concepts'
By Friedemann Vogel, Siegen

Abstract

Legal linguistics in Germany deals, as a branch of the discipline of language and legal sci-
ence, with the linguistically-communicative ‘constitution’ of the societal institution of law. The
German-speaking research regarding language and law harks back to the antiquity, but it is only
since the age of the Enlightenment, that attempts have been made to collect, describe, and criti-
cize legal language (I). The modern legal linguistics consolidates as academic discipline since
the 70s of the 20th century. On the way of professionalization, interdisciplinary working groups,
important publications, initial degree programs as well as the practical usage in context of le-
gislation, evolved (II). To the established working areas of German legal linguists, does count
especially the work with legal expertise, legal as technical language or rather written and spoken
communication as well as institutionalized procedures of interpretation in the legal theory and
practice (III). Still unclear are the consequences of digitalized and supranational legal (text)
work, the possibilities and limits of corpus-linguistics as a toolkit to legal semantics, as well
as the procedures of norm-genesis and legislation (IV).

Keywords: Legal linguistics, Germany, Semantics, Pragmatics, Language criticism

L. The linguistic constitution of society and law

The work with the mediality and the linguistic character of the law sui generis is
not an invention of modern legal linguistics. Reflections about, in which manner and
why norms of the societal cohabitation need to be composed and processed, can be
found since the antiquity and the medieval times. This is where the German legal lan-
guage and with it, German-speaking legal linguistics have their roots.

One of the earliest explicit testimonies for contemplations about, in which form
over social norms and society should be discussed, is to be found in Platos philosoph-
ic dialogue Phaedrus (274b—278e, ©2011). In this fictional, approximately in the
4™ century before Christ occurred dialogue, Socrates and the Athenian Phaedrus dis-

! Basis of this text is a reduced version of: Vogel, Friedemann (2017): Rechtslinguistik:
Zur Bestimmung einer Fachrichtung. In: Ekkehard Felder / Friedemann Vogel (Eds.): Hand-
buch Sprache im Recht, pp. 209—231. Berlin, Boston: Mouton de Gruyter (Handbiicher
Sprachwissen, 12). Thank you very much to Leonie Liick (University of Siegen) for her great
support to translate this text.
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cuss the question, if it is possible to negotiate about what is good and just, and with
this ultimately also about the Greek Polis (Politeia) as well in written form, if so the
medium of writing could be a medium of awareness and criticism. Socrates (and with
him Plato) negates this: The script is — as an ‘garden of Adonis’ (Adonisgértchen) —
created just as medium of the beautiful play (literature), but inappropriate for the
process of judgement, because it is voiceless and helpless against argumentative at-
tacks and misunderstandings. Only the vivid speech could promote dialectic percep-
tion (cf. Szlezak 1985: 7-19, 386—-405).

The metadiscursive relation of textuality and orality also plays an important role
from the early Middle Ages until the Reformation, as far as it stands for the compe-
ting cultural-hegemonial relation of (old) Roman and (strengthening) Germanic so-
cial order and legal culture, or more general, between Latin-speaking reign- and “col-
loquial”-speaking subaltern classes.

From such confrontation between Latin text- and legal-culture and Germanic oral-
based legal culture, testifies implicitly already the in the 6™ century under the Ger-
man-Franconian King Chlodwig 1. authored Malbergischen Glossen. The latter are
no glosses in the common sense, but rather colloquial additions and explanations (so
called Bufweistiimer) to the first Latin version of Pactus Legis Salicae and do belong
to the oldest layer of the Germanic legal-language (Roll 1972; Schmidt-Wiegand et
al. (Ed.) 1991; Schmidt-Wiegand 1998a: 76 f.).

Two centuries later Charlemagne (Karl der GroBe, 747—814 A.D.) strove for tex-
tualization of spoken law in form of the ‘Carolingian capitularies’ (‘karolingischen
Kapitularien’) and mandated 802/3, that the judges should judge from now on only
after written law (ibid. 77).

From the same time, (8"/9" century) there is also a lot of evidence of the expres-
sion theodiscus documented (Jakobs 2011: 37 f.). This word (lat. for ‘vernacular lan-
guage’), which later on also gained the meaning ‘German’, has its historical origin in
the context of law. As theodisca lingua served it as marker of legal expressions to
emphasize their procedural as well as for the judgement relevant functional role
in the ancient Germanic law. All law-words of lingua theodisca are Franconian
words, accentuate the Franconian claim to power in the word (sicut Franci dicunt)
and refer to an on orality established law (ibid.).

In the 13" century the famous, under the hand of Eike von Repgows occurred and
often copied Sachsenspiegel, follows the motivation of Charlemagne by capturing, so
far only orally passed on, not-Latin legal culture of the state of Saxony in writing and
partly extensively pictorial illustrations for posterity. The Sachsenspiegel generates a
specific juridical terminology and a kind of specialists’ syntax for the first time and
establishes the new German legal-sources genre of law books (1200—1500; cf.
Schmidt-Wiegand 1998a: 801f.). These books were not only to preserve the law.
Much more they have been part of the attempt of making law-texts in Latin available
for the people and understandable for a bigger target audience (Deutsch 2013: 35 ff.).
They testify implicitly from a very early reflection of language as a mediating author-
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ity between the law system (which apart from that was only available for academics)
and legal practice (which all subalterns belonged to).

If religion and church are understood as major institutions of the social structure
and as influential instance of the whole legal culture, the German Reformation is as
well an important discursive battlefield for the linguistic constitution of norms and
their scope of application in the 16"/17™ century. Martin Luther didn’t just want to
make the testament commonly understandable through its translation. With the sola-
scriptura-principle, he valorized the gospel in the reformation theology and separated
the scripture from the sovereignty of interpretation of the pope and councils (Blickle
2000: 52 ff.). From now on, every person could and should create his own picture of
the God-given order of life, even though still among the standards of the biblical text.
This authority of the scripture (the verbum externum), was in turn rejected by Thomas
Miintzer in his “antithetic of scripture and spirit” (Antithetik von Schrift und Geist,
ibid. 76) while he instead, determined the individual experience of God (verbum in-
ternum) as dominant. For Miintzer, the scripture without spirit was dead, but the spirit
without scripture perfectly viable.

In the 17" and 18" century, language-patriotic and enlightening motives were de-
veloped, which discussed the — from now on in particular written — constitution of the
law.

Even though a scolding of ‘legal jargon’ is already to be found in Ackermann aus
Bohmen, of the Prague notary Johannes von Tepl (around 1400) or in Luther’s works,
a systematic, culture-patriotic framed cultivation of language and with this, efforts
towards a German standard language occur not until the 17" century (Schmidt-Wie-
gand 1998b: 90; von Polenz *2013: 117 ff.). Significant forces at this were formed by
different language-communities like the Fruitbearing Society (Fruchtbringende Ge-
sellschaft, so-called “Palmenorden”, 1617 —1680). Numerous of their members were
lawyers (“Dichterjuristen”), which strove for a cultural-political idealized ‘pure’
German language. The objective was the exemption of the German language from
foreign (linguistic) influences, and the Germanization of Latin and French words.
For instance, Justus Georg Schottelius (1612—1676), as well as the founder of the
Teutsch-gesinnten Genossenschaft, Philipp von Zesen (1619—-1689) had a partially
sustainable impact on legal language (Schmidt-Wiegand 1998b: 91).

In the context of linguistic reflection (in the age of Enlightment), the lawyer and
philosopher Christian Thomasius (1655 —1728) held his first lecture in German lan-
guage in 1687 in Leipzig and paved the way for a German legal language as well in
the area of science (Thomasius 1699). His student Christian Wolff (1679 —1754) de-
veloped numerous juristic definitions and termini technici which were stable in use,
in order to ensure “clarity and transparency of the legal language based on logically
defined terms in a consistent system of concepts [Begriffspyramide]” (Schmidt-Wie-
gand 1998b: 92; Konig 2001; own translation). In 1748, Montesquieu (1689—1755)
demanded a short style and comprehensibility as a basis for reasonable thinking, in
terms of his “Vernunftlehre” (Schmidt-Wiegand 1998b: ibid.). Furthermore, Gott-
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fried Wilhelm Leibniz (1646—1716) also had special influence as president of the
Royal Prussian Academy of Sciences (Sozietit der Wissenschaften in Preuflen)
and his initiative for the purity of the German language. Under the general inspec-
torate (11.07.1700) of the Elector of Brandenburg, Friedrich III., he endeavored
to create an inventory of the current and a collection of the historical legal words,
and motivated by this the emergence of numerous reference works in terms of
legal language (Kronauer/Garber 2001: 1; Gardt 2001).

The objective pursued by the enlighteners was above all, to have commonly com-
prehensible laws (for instance in form of the General State Laws for the Prussian
States (PreuBlisches Allgemeines Landrecht)), so that even juridical laymen could
distinguish between right and wrong (Deutsch 2013: 60). The importance of lan-
guage and linguistic history, as well for the juridical methodology (for reflection
see Biihler 2001), was finally discovered by Friedrich Carl von Savigny (1779-
1861). The founder of the influential historical law-school stated, “the law as well
as the language [lives] in the awareness of the people” (own translation; already
in similar words: Johann Gottfried Herder, cf. Schmidt-Wiegand 1998a: 73) and
asked for

each person, who has a sense for appropriate style, and who does not see the language as a
cruel device, but rather as a medium of art, if we have a language, in which a legal code could
be written (Savigny 1814: 52; own translation).

A reformation of the officialese was — above all, driven by the Viennese lawyer
Joseph von Sonnenfels (1732—1817), as well as the librarian and linguistic research-
er Johann Christoph Adelung (1732-1806) — negotiated under the guiding concept
of Geschdiftsstil (‘business style’) (Asmuth 2013). In distinction from the scorned
elder ‘barbaric’ law-style (Kanzleistil) of the 15™ century, Sonnenfels and Adelung
developed textbooks for the formulation of authority texts like notices, protocols, pe-
titions etc. (Adelung 1785: 82). According to Sonnenfels, a well-formulated Ge-
schdiftsstil follows in compliance with the virtutes elocutionis of the antique rhetoric,
the principles of distinctness, accuracy, brevity, decency as well as baldness (Asmuth
2013: 86). The stylistics of the two, have had a great effect on the juridical and ad-
ministration education, as well as — with Sonnenfels as an editor — an impact even on
the law editorial department under Joseph II. (cf. Kocher 2013: 211).

At the beginning of the 19" century, the first lexicographic and grammatical ap-
proaches for the systematic description of legal language developed. As the first one
and through influence of his teacher Savigny, Jacob Grimm (1785—-1863) investiga-
ted the historical relation of law and language (Grimm 1815/1972) and developed a
first grammar of law with a view on words, formulas, symbols i.a. (Grimm 1828/
1899; cf. Schmidt-Wiegand 1998a: 73f.). The Weisthiimer (1840—1878/1957)
which are also published by Jacob Grimm, form a for empirical purposes systematic
collection of historical legal sources, which preserve apart from that only orally
passed down legal traditions.
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The lexicographic works of the Brothers Grimm laid the foundation for the mo-
dern, in the range of subjects established, legal lexicography (for — the largely unex-
plored — field-history of the legal lexicography see Speer 1989). Classified as central
follow-up projects are especially the Dictionaries of Historical German Legal Terms:
The Deutsches Rechtsworterbuch (DRW, 1917-; ibid. and Deutsch (Ed.) 2010) as
well as the Handwdorterbuch zur deutschen Rechtsgeschichte (HRG, 1917).

I1. To the professionalization of research, teaching and practice
1. Research interests and objectives of legal linguistics

The German legal linguistics as a university discipline, beyond the lexicographic
research interest, did not develop until the 20" century, the expression appears spora-
dically since the 1970s (Nussbaumer 1997: 10). Until the end of the 90s, it is con-
troversial to what extent it should be spoken of an “established” discipline (ibid.).
Even ten years later, professorships with a denomination like “legal linguistics”
are rather an exception, in contrast to those of “legal history” or “linguistic history”.
Nevertheless, in the meantime it is possible to outline a core of legal-linguistic inter-
ests and objectives, whose professionalization proceeds continuous in terms of re-
search, teaching and practice (2):

(a) Modern legal linguistics deal, as an established sub-discipline of linguistics and
legal studies, with the linguistically-communicative constitution of the societal
institution of law. It investigates empirically, with the help of qualitative and
quantitative methods, linguistic as well as multimedia forms and their symbolic
use in the context of legislation, judiciary and administration, jurisprudential re-
search, teaching and legal commentaries.

(b) Legal linguists often associate the classification and description of linguistic
phenomena with an emancipatory attitude in view of an appropriate theory
and methodology of the legal practice as well as their transparency towards
all legal subjects, especially juridical laymen.

(c) Beyond the classic phenomenal domain of general philology, legal linguistics
dedicates itself intensified to the following aspects: legal semantics, processes
of understanding and (institutionalized) procedures of interpretation, as well
as argumentation in the legal theory and practice (from the normative text to
the decision); law as (inter-)textual network; the conflictual relation between
legal register (expertise) and common linguistic varieties (everyday knowledge);
conversations in court and in the administration; as well as explicit and implicit
language theories in law.

(d) The more recent phenomenal domain of legal linguistics, overlaps in multiple
cases with those of other (sub-)disciplines, such as in particular sociology
(legal and non-legal norms, semiotic patterns of behavior in the law), media lin-
guistics (interdependency of media and law), political communication (political
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language), sociolinguistics (language policy, linguistic human rights), language
criticism (comprehensibility, gender), discourse linguistics (negotiation of epis-
temes and power through legal language), computational linguistics (analysis of
legal language patterns) and legislation doctrine (norm(text)genesis).

(e) The forensic linguistics (“Forensische Linguistik”) and forensic phonetics
(“Forensische Phonetik”) of the German-speaking area in contrast, does not
aim primarily at the phenomenal domain of a ‘constitutional state as text struc-
ture’, but rather implements application-oriented services as a contribution to the
clarification of circumstances in trial and prosecution (especially according to
the speaker- and author-recognition), since the 70s (in context of the RAF-ter-
rorism) on the basis of (general-)philological theory and methodology. In this
sense, forensic linguistics are highly professionalized, reaching up to the training
of crime departments.

(f) Current research desiderata of legal linguistics in Germany are in the areas of (in
detail hereto chapter IV):

— digitality of law (law as hypertext);

— corpus- and computational linguistic approaches to the law (analogous to the
USA);

— accessibility of legal-texts in general and specifically for research and teaching
(Provision of large legal-text-corpora);

— language-mediated norm-genesis across to specialist’s and general language
both in general and in empirical case studies;

— problems of multilingualism in context of supranational legal area.

2. Issues of legal linguistics professionalization

To what extent one could speak of “established” legal linguistics in Germany (and
other German-speaking countries, especially Switzerland), can be verified by the de-
gree of professionalization, especially regarding working groups (a), publications
and references (b), the formation of university profiles (c) as well as implementations
in the context of legislation (d).

a) Interdisciplinary working groups on language and law

A large portion of today’s research basis, was and is being developed within the
scope of interdisciplinary working groups, consisting of linguistic and legal scien-
tists, practicing lawyers (advocates, judges) as well as occasionally philosophers, his-
torians and social and computer scientists. In the Federal Republic of Germany at
least the following groups can be documented:
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The Darmstadt group “Analysis of the juridical language” (“Analyse Darmstadt-
er Gruppe”) is today being regarded as earliest working group, which dealt on the
initiative of lawyers and computer scientists from 1970 until 1974 within several con-
gresses with the topic of language and law (cf. Rave / Brinkmann / Grimmer (Ed.)
1971). The subject matter was especially the development of automated (mechani-
cal) procedures for law analysis and interpretation