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Preface

Creating Law with Language —
Crossing Borders and Connecting Disciplines
from the Perspective of Legislative Practice

By R. Alexander Lorz

Law works through language. At least, language is the beginning of all laws.
Whatever messages the law is supposed to communicate to its citizens, they
must be transported through language. When the language of laws is transformed
into executive action, other means might come into play. But first of all, every such
action has to be programmed and determined through language. And since laws
must be formulated before any such action can take place, the process of law-mak-
ing marks the beginning of it all — with language forming the core of this activity.

The process of law-making follows somehow ancient rules even in the most
modernized democracies. Laws must still be formally introduced in Parliament,
run the gauntlet of various plenary readings and committee sessions and finally
be voted upon by the full House (in systems with two Chambers often both legis-
lative bodies), only to be promulgated and eventually implemented by the Execu-
tive Branch. Globalization and social conflicts deriving from it certainly play an
important role in framing the regulatory issues to be dealt with by law, but the leg-
islative process as such remains largely untouched by these developments. And
modern media, although they are of course employed in facilitating research,
the access to documents and thus in a general enhancement of transparency, do usu-
ally not alter the process itself, but rather serve auxiliary purposes in its context —
save for the most advanced countries in this regard.

Nevertheless, even though legislative practice seems less prone to take legal lin-
guistics beyond the borders than many other fields of legal activity, there is ample
room for legal linguistics to thrive. In order to look at this in more detail, a brief
distinction of the three major stages of law-making seems appropriate: First of
all, the decision must be made to create a law at all. Montesquieu is usually credited
for a famous proverb: “When it is not necessary to make a law, it is necessary not to
make one” — and this should still hold true for current legislatures. Second, of
course, a law needs to be formulated — which can be an arduous task and take
the legislators deeply into detail. Finally, since even the most carefully deliberated
and worded law can entail undesired and unforeseen effects due to the general in-
adequateness of human beings, and also because the permanent change of circum-
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stances can render a law inadequate in the course of time, it is indispensable to con-
stantly watch the law at work and to evaluate whether it (still) serves its purpose or
not.

Starting with the decision whether to make a law at all, four constellations are to
be distinguished, two of which seem obvious: either no law is (yet) needed because
conceivable changes can be performed without touching the law, or there is no way
of going forward without a new law, so the law is really needed at that point. The
other two are more interesting because they leave ample room for political consid-
erations: a law may not be strictly needed, but still be desirable; this is particularly
true for laws reinforcing the normative impact of existing rules. Or a law is not
needed, but nevertheless considered politically helpful: then we often talk about
a kind of “symbolic legislation”. Here legal linguistics can play an especially
strong role because then it is necessary to achieve the political goal without giving
up the determinative character of the law or falling into the trap of “legal lyrics”.

Once the decision to enact a new law is made, many contributors come into play
when it comes down to formulating the law in detail. Even before the formal legis-
lative process gets started, a lot of political preparations are indispensable: in dis-
cussions within the own ranks, be it just the own party or — the regular case in Ger-
many — a coalition of governing parties, a general consensus must be formed on
how to proceed with the law. Depending on the concrete political system, a lot
of technical advice will also pile up: The Ministries, the State Chancelleries
and/or the Parliament’s own legal service, all are supposed to provide support
and formulations or simply to write the first draft of the law. Only then the parlia-
mentary procedures will start — with hearings and deliberations in the competent
committees or even debates on the floor (if the law is considered really important).
It is apparent from this entanglement of various inputs that basically everybody
who could somehow be concerned by the law will use the opportunity to chip in
and try to influence the precise contents of the law — and at the end of the day,
the final formulation of the law is the result of many more or less hard-fought com-
promises. A famous German saying according to which “many cooks can spoil the
dough” seems like the appropriate description here.

Butitis not just the necessity of compromise that can afterwards render working
with the law difficult. Even in the case of (seemingly) greatest unity, every law is
prone to (inevitable) misinterpretations. They can arise due to different (or lacking)
perceptions of the factual background or can flow from different preconceptions of
the termini used in the law — to provide an example: When the new curriculum for
education in sexual matters was promulgated in Hesse, it used the word “accept-
ance” with regard to diverse sexual orientations. The idea behind it was to combat
discrimination on the basis of sexual orientation. But many people read “accept-
ance” as a kind of official endorsement of specific sexual orientations and objected
to that meaning. Eventually, even the best-formulated legal text will usually con-
tain vaguenesses that may be the result of political compromise formulas, are de-
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liberately inserted to avoid undesired effects or are brought about by implication of
decisions of superior or co-ordinated institutions, such as the coordinating institu-
tions in a federal state.

Moreover, even if at the beginning of a law no such discrepancies can be dis-
cerned, the practical day-to-day work with it will inevitably produce changes in
the meaning and in the end necessitate ex-post adjustments. This is especially
true when dependent authorities like administrative agencies start to explain the
law through administrative norms and internal directives. In addition, there are in-
dependent players which usually do not get involved in the process of formulating
the law, but come in at a later stage when the focus turns on implementation. In a
state with an independent judiciary, this role is mainly filled by the courts; but an
institution like the Court of Auditors can also point to problems in the implemen-
tation of a law that might require formal changes. In a state with a strong tradition of
local self-administration or with more than one legislative chamber, dissents be-
tween municipal and state authorities or the various legislative chambers might
also call the precise meaning of a law into question and call for formally touching
it again.

Whatrole can legal linguistics play in these diverse regards? There are certainly
lots of contributions that linguistics can make, starting with putting the necessary
legal formalities into a shape that satisfies the demands of linguistic precision or
even aesthetics. Moreover, especially precision can be helpful to clearly define
the realm and limits of legal certainty and thereby to facilitate the role of the courts
or generally all interpreters of the law. And in principle, legal linguistics can come
in at any stage of the legislative process, thereby ensuring a high quality standard of
the law throughout its creation. However, a considerable amount of water is to be
poured into that wine, to use another favorite German proverb in literal translation:
For there are so many different actors representing so many divergent interests in-
volved in that process — as could be seen from the remarks above — that very often
considerations of linguistic precision or aesthetics will have to give way to symbol-
ic terminology, vested political interests or simply the call for compromise. Thus,
despite all possible support from the linguistic side, it is hardly imaginable that this
kind of advice will convince in most cases or even prevail throughout. But this
should not discourage legal linguistics from getting engaged: it is better at least
to know the aspects that might be disregarded or perhaps integrate them into the
formulation of the law than not to know what could have been made better at all.

And at this point, the role of the International Language and Law Association
(ILLA) becomes pivotal: only an institutionalization of linguistic counselling can
ensure that no chances are missed in this respect. Otherwise, the integration of lin-
guistic expertise in the process of law-making will be dependent on happenstance
and the personal interest and engagement of the concrete actors involved. The same
is true for the establishment of the necessary systemic approach to linguistics as a
part of legal education and training. And only an international association of this
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kind can facilitate a transnational exchange for the benefit of enhancing the quality
of legal practice across national borders. Thus, good luck for ILLA in taking on
these tasks!
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Introduction
By Friedemann Vogel, Siegen

Before I began to discover the fabric of language and law in my own research
about ten years ago, I remember, law was a bit strange to me: I did not understand
it or — in the context of social engagement and student protests — I was afraid of
it. Law seemed to be only a subject of dominance, of restriction, and of of its own
esoteric self-protective and self-important insulation. You do not like letters from
legal officials or courts consisting of strict deadlines, peculiar clinical words and a
misleading syntax. I think this is a typical experience of most people in Germany.
Law is like a problem, you don’t like to get in touch with. If at all, in school you
had to memorize the fundamental rights of the constitution, some nice sentences,
but you do not really understand the idea behind them, the history of this important
text as a fortress of humanity to prevent a second Nazi-Germany. You do not under-
stand the coherence of constitution, other statutes and their interpretation in courts. —
But you know judge Barbara Salesch from the TV, the humorous woman, fighting
with bandits and murderers every day at lunchtime.

This was my impression of law when my Phd supervisor and colleague in Heidel-
berg, Ekkehard Felder, asked me in 2007 to do something within the research field of
legal linguistics. He and the Heidelberg Group of Legal Linguistics — established by
Friedrich Miiller, Ralph Christensen, Dietrich Busse and Rainer Wimmer in 1984 —
showed me a new way to understand law from a text pragmatic perspective.

From this perspective law or legal work is a work within texts and language. When
lawyers work with norms they actually work with many different texts. They connect
a text with other texts, for example statutes with prior court decisions, texts from the
legal scientific community, legal commentaries, texts of external opinions of legal
experts, and of course, texts describing the controversial “real facts”. The modern
constitutional state establishes an intertextual structure (Miiller / Christensen / Soko-
lowski 1997; Vogel / Hamann / Gauer 2017). This is not just another attribute among
others. The constitutional state is indeed a text structure in itself. Jurisprudence is a
“science of text-based decisions” (Morlok 2015: 88, own translation).

The relationship between the legal system and text is rooted in two functions of
language: First, language is the most important medium to share and negotiate legal
and other social norms. Furthermore, and from my perspective more important, lan-
guage-based constitutional democracy transforms the brute force of social conflicts
into due process and a semantic struggle for arguments.
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Such a pragmatic view on law draws the attention to concrete human actions and
interactions, and to the responsibility of those interpreting and creating legal texts. It
focuses on the active process of norm construction considering signs and media. Law,
then, is neither only an abstract logical system of norms nor only words on paper, but
a specific style to communicate about and to negotiate the fundamental organization
of society.

This seems to be self-evident. But in fact, from this holistic perspective law be-
comes a quite complex linguistic, social and cultural phenomenon, which needs to be
explored interdisciplinarily. Legal linguistics has accepted this challenge and has be-
come a broad research field around the world by now. In the last fifteen years the first
introductions, handbooks and series have been published, several working groups
were established in many countries, and more and more empirical — not only theo-
retical — studies have arisen.

Nevertheless, the world of law has changed in the last decades: it has become more
globalized, multilingual and digital. And, although we know a lot about conflict reso-
lution, the world has not become more peaceful, rather the contrary. In many so called
“democratic” or “civilized” countries, in fact, constitutional democracy is in danger
and/or fundamental rights are restricted. Law is not only text, law is also power. Law
often consists of abuse of power and/or at least of non-transparent practices (cf. Vogel
(Ed.) 2017). To understand the role of language, communication and media of law,
with its multiple interdependencies and explicit as well as implicit power contexts
better, it is important to bring different disciplines together. This is why we need a
permanent international platform where legal linguists can learn from each other,
where they can develop new international projects, exploring the relationship be-
tween local and global contexts and where they can cultivate constitutional democ-
racy.

Legal linguists Peter Tiersma, Lawrence Solan and Dieter Stein originally found-
ed the International Language and Law Association (ILLA) in 2007. Their initiative
was to create a network of linguists and lawyers around the world, working on the
language matrix of law. In that framework, language is not simply seen as a subject
in the legal context or an object of forensic analysis, but as the central medium of
modern constitutional states, as the mediator of social conflicts and the core of
legal methodology. Until 2017, ILLA had been a network sharing information
about important events or published papers regarding language and law. To also es-
tablish ILLA as a living organization with a sustainable structure the association had
been relaunched during ILLA’s first international conference from September 79,
2017, hosted by Friedemann Vogel in Freiburg, Germany. Regarding the overall topic
“Language and Law in a World of Media, Globalisation and Social Conflicts” there
were 50 talks, keynotes and workshops discussing the constitution of law by lan-
guage and media in the context of multilingualism, digitalization and social conflicts
around the world. Among the 150 participants from 32 nations were also famous
scholars and practitioners like Prof. Dr. Ninon Colneric, former judge of the Court
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of Justice of the European Communities, and Minister of Education in Hesse (Ger-
many), Prof. Dr. R. Alexander Lorz. At the last day of the conference, the plenary
business meeting unanimously took the following decisions regarding the constitu-
tion and mode of operation of the society (chaired and recorded by Dieter Stein; see
also https://illa.online/index.php/about/short-description, 6/14/2019):

1) “The society shall be governed by two presidents and an executive committee.
One of the presidents shall come from linguistics, the other from law. One of
the presidents is the conference director of a general meeting. Their term of office
lasts from the end of one ILLA general conference to the end of the next one.
The current presidents are the linguist, Friedemann Vogel (Freiburg [today Sie-
gen], Germany), and the lawyer, Frances Olsen (UCLA, USA). Their term thus
ends with the end of the next ILLA general conference in 2019.

2) In addition to the two presidents, the executive committee has another four mem-
bers and shall consist equally of two linguists and two jurists. Every two years, at
the end of the ILLA general meeting, one of the members of the executive is re-
placed by a scholar from the same respective discipline (i. e. either law or linguis-
tics).

The current members of the EC are the two presidents plus the following: Anne-
Lise Kjeer (Copenhagen, Denmark), Ralf Poscher (Freiburg, Germany), Law-
rence Solan (New York, USA) and Dieter Stein (Diisseldorf, Germany).

3) All officers must be members of ILLA.

~

4

~

The finances of the society shall be managed by the presidents. Any surplus from
conference organization or other income shall be transferred to the next confer-
ence director.

5) There are two types of meetings: a general meeting and focus meetings. The gen-
eral meetings shall have a broad range of topics, while being under a broad um-
brella theme and shall take place every two years. The conference director is one
of the presidents of ILLA. Focus meetings may be held ad hoc on a specialized
topic. The linguistic forensics meeting is an established focus meeting of ILLA.
The executive committee approves the program of the general meeting and the
decision and program of focus conferences.”

According to the ILLA relaunch conference, this volume addresses three topics:
First, the book gives a broad overview to the research field of legal linguistics, its
history, research directions and open questions in different parts of the world. The
contributions of Lawrence Solan (focusing the legal linguistics in the US), Gatitu Ki-
guru (legal linguistics in Africa), Gianluca Pontrandolfo (about the research areas in
Italy and Spain), Friedemann Vogel (about Germany), Emilia Lindroos (about legal
linguistics in Nordic countries) and Svetlana Takhtarova together with Diana Sabi-
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rova (about Russia) illustrate the overlaps as well as the cultural differences as a basis
for further research exchange'.

The second section consists of contributions about the relation of language, law
and justice in a globalized world. Ninon Colneric introduces to the rules about lan-
guage governing and the communication between the EU institutions and Member
States or citizens on the one hand and the intra- and interinstitutional communica-
tions of the EU on the other. She looks at practices of this language regime and at
the difficulties inherent in drafting and interpreting multilingual supranational
law. ‘United in Diversity’ or ‘Tower of Babel’? Colneric’s conclusion is cautiously
optimistic:

“We are united in spite of linguistic diversity. However, we could be more united without
giving up multilingualism. Linguistic diversity has to be weighed against the principles
of good administration and legal certainty. The present solutions are workable because
they feature a good deal of pragmatism. However, a better balance between the values at
stake could be struck. What is de facto already on the way, should be thought through to
the end.”

“Triumph of Law over Language?” — Peter Schiffauer and Izabela Jedrzejowska-
Schiffauer present several case studies on multilingually negotiated EU-law illustrat-
ing inconsistencies and the “illusion of a stricter binding of administrative authorities
and the judiciary by the very ‘wording’ of democratically legitimate normative
texts”. The functioning of the legal system could not be effectively limited by the
wording of legal provisions. A uniform application of multilingual EU law would
only be possible, “where the judicial interpretation and reasoning find extra-textual
tools to deal with vagueness and ambiguity of the transnationally negotiated law and
the divergences in its multilingual, but equally authentic language versions.”

Lucja Biel and Vilelmini Sosoni also focus on EU legal culture and translation in
the era of globalization on the example of competition law. The authors first report on
the panel “EU Legal Culture and Translation” at the ILLA relaunch conference
(2017) and summarize the discussion focussing the “hybridity of translator-mediated
EU legal culture”. Biel and Sosoni show, that EU terminology

“is the result of the Europeanisation of law which is achieved through the convergence of
national laws and law harmonisation, but is also strongly affected by global trends which are
in turn influenced by socio-political and historical factors”.

Of course, global trends also have influence on national and local procedures of
legal text work. Stefan Hofler introduces to text linguistic analysis in the context of
the Swiss legislation to make the law more transparent. He shows how concepts and
methods of text linguistics can assist legislators to “identify and remedy impediments
to the transparency of statutes and regulations at a functional, thematic and proposi-
tional level of textual structure.” Although, an effective and clear legislation is an

! Unfortunately, a further contribution about Asia/China had been canceled.
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important condition for any democracy, there is no general theory of legislative draft-
ing and norm genesis (Vogel 2012) yet.

From a more general perspective, Frances Olsen concludes this second book sec-
tion discussing the relation of law, language and justice. Using contributions from
James B. White, Thucydides, and Harold Pinter, Olsen examines the dilemma that
even in the face of horrific injustice the idealism expressed through language in prin-
cipled political protest, however heartfelt or eloquent, would have little or no prac-
tical effect. She calls for a “move beyond nostalgic longing for the days of liberal
democracy and to keep alive the possibilities of justice in the future”. Lawyers
and linguists could “play a useful role in developing and preserving a language
that allows us to talk about justice realistically and without nostalgia”.

The third section focuses on digitalization and mediatization of the law, without
which recent global developments cannot be understood properly. Ruth Breeze intro-
duces to this topic exploring practices of the “law across modes and media” and dis-
cussing challenges and opportunities for legal linguistics. Using the example of al-
ternative dispute resolution (ADR) blogs, online dispute resolution (ODR) and auto-
mated ODR platforms, she illustrates the multimodality of recent law practices and
the complex interplay of semiotic modes, technology, expert and laymen knowledge.

Victoria Guillén Nieto explores gender-based violence against the theoretical
background of Natural Semantic Metalanguage and a multidimensional approach
to the analysis of heteropatriarchal culture. How can linguistics help “to understand
the overarching concept of gender-based violence better? Which roles do the news
media play concerning gender-based violence? How do the news media and the law
interact with each other? And which are the effects of this interaction?”

Last but not least, Stanistaw Gozdz-Roszkowski and Monika Kopytowska discuss
the relation of courts, constitutionality and conflicts in media representations using a
case study about the Polish rule of law crisis. The authors give an overview to the
recent conflict in Poland driven by the Poland’s right wing ruling party “Law and
Justice” (PiS) and their plan to overhaul the Polish judicial system, and present a
computer assisted discourse analysis contrasting the Polish “Niezalezna.pl” and
“The Guardian”.

The fourth and last section documents three short and individual reports about the
discussion at the ILLA relaunch conference in Freiburg, 2017. Carole E. Chaski, Vic-
toria Guillén Nieto and Dieter A. Stein summarize the discussion of the preconfer-
ence workshop on Forensic Linguistics; Dieter Stein gives a brief conference com-
ment to the general discussion; Yinchun Bai, Isabelle Gauer and Jana Werner report
from the first ILLA Junior Research Panel.
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Legal Linguistics in the US
Looking Back, Looking Ahead™
By Lawrence M. Solan, Brooklyn, New York

Abstract

This paper aims to provide a brief history of research into the relationship between legal and
linguistic inquiry in the United States. The title may be a bit misleading, since “legal linguistics”
is a term used more in Europe than in North America. Yet the term captures the breadth of in-
teraction between the ways we govern ourselves under a system of rules and principles on the
one hand, and the ways in which we communicate those rules and principles through our knowl-
edge of language and our knowledge of how to use our knowledge of language.

Keywords: corpus linguistics, forensic linguistics, authorship, statutory interpretation, crim-
inal law, trademark

I. Linguistics and Law Realize that
they have Discovered Each Other

In the 1980s, linguists began to observe that linguistic evidence in the courts was
becoming frequent enough to be seen as a phenomenon worth studying in its own
right. The person who did the most to bring attention to the budding partnership be-
tween these two fields was Judith Levi, who taught linguistics at Northwestern Uni-
versity in Chicago. In 1982, Levi compiled a bibliography of works on issues in lan-
guage and law, updated and published twelve years later by the American Bar Asso-
ciation (Levi 1994a). Much of the early literature was journalistic in nature. Linguists
would write about their experiences in analyzing trademark cases, the interpretation
of contracts, speaker recognition, authorship attribution.

Levi’s 1989 article, “The Invisible Network,” was perhaps the first piece to rec-
ognize and summarize the trend, amplified by the bibliography she compiled, which
demonstrated that many linguists were writing about applications of their work in
legal settings. Her book, Language in the Judicial Process (1990), edited with
Anne Graffam Walker, published articles emanating from a 1985 conference with
the same title held at Georgetown University in Washington. Forensic linguistics

* My thanks to Tammy Gales, Friedemann Vogel and Roger Shuy for very helpful com-
ments on an earlier draft. Thes research for this article was largely conducted during my
fellowship at the Kédte Hamburger Center for Advanced Study in the Humanities, University of
Bonn. I am grateful for the Center’s support.
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is not mentioned in that book. Neither is it mentioned in Pupier and Woerhling’s
(1989) collection, in which “The Invisible Network™ was published.

What characterized this period most saliently is that the participants were well-
trained linguists, specializing in such areas as semantics, syntax, phonology, and
pragmatics. They not only had degrees in linguistics, but their careers were as aca-
demic linguists. On the continent, linguist Hannes Kniffka entered the field from that
perspective. In the UK, Malcolm Coulthard, a prominent scholar in discourse anal-
ysis, took up legal linguistic issues as well. In the US, linguists who consulted in legal
cases and came to write about it included Bethany Dumas, Ronald Butters, Georgia
Green, Jeffrey Kaplan and Ellen Prince.

As we will see, this case-oriented approach attracted the term, “forensic linguis-
tics” world wide. Yet that term has remained controversial. Roger Shuy (2002: 8), a
major player in language and law in the US, has said that he does not use the term
“forensic linguistics” because, if practiced properly, the field is nothing other than
applying the substance of linguistics to address problems that happen to occur in
legal contexts. In the early days, his perspective was descriptively an accurate picture
of the field. In fact, to the extent that he was right, there was no field.

Many European legal linguists have also avoided the term, since much of the re-
search on the continent is not case-specific, but rather seeks to make more general
jurisprudential contributions, whether they be in the realm of characterizing histor-
ical trends in legislation in terms of developments in language usage, or problems of
translation in construing the multilingual laws of the European Union.

Along with these linguists, the team of William M. O’Barr and John Conley began
their writing partnership in the 1980s. Their books, written in the following decade,
remain classics (e. g., Conley and O’Barr 1990; 1998). Both trained as anthropolo-
gists (Conley is also trained as a lawyer), Conley and O’Barr made important con-
tributions, especially with respect to how speech in legal contexts reflects the power
relationships among the actors.

The 1980s also saw the beginning of Peter Tiersma’s illustrious career as a con-
tributor to the study of language and law. Beginning with his early writings, Tiersma
was especially interested in explaining the linguistic phenomena that were at the root
of many legal doctrines, perhaps aligning his early work more closely with the bud-
ding field of Legal Linguistics in Europe. His best work in this period was his explan-
ation of phenomena in contract law, using speech act theory (Tiersma 1986; 1992).
The articles are still cited by legal theorists who write about contract law and who
would otherwise not have access to these insights.

At the time, Tiersma was one of a kind in the field, trained as both a linguist and a
lawyer. Thus, unlike most of the work produced at that time, Tiersma wrote in terms
of broad legal phenomena with which linguistic theory may offer insight, rather than
about individual cases on which he had worked. Later, we met and became close col-
leagues and friends, writing together many articles and publishing two books (Solan /
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Tiersma 2005; Tiersma / Solan 2012). Tiersma brought with him an enormous range
of knowledge about law, linguistic theory, history, and technology. His 1999 book,
Legal Language, remains a classic and is not likely to be superseded any time in
the near future.

This early period also saw linguists concerning themselves with the comprehen-
sibility of jury instructions. This began with a seminal article by Robert and Veda
Charrow in the Columbia Law Review (Charrow / Charrow 1979). Before long, others
joined the fray, including Peter Tiersma (e.g., Tiersma 2001), Bethany Dumas
(2000), Judith Levi and Shari Diamond (Diamond / Levi 1996). Similarly, linguists
began to study the comprehensibility of warnings of all kinds, from Miranda warn-
ings to the warnings on product labels (see, e.g., Dumas 1992; Tiersma 2002).

The 1990s was a time of great expansion in the field of language and law in the US,
which led to consequences both good and bad. One positive advance was a collab-
oration between linguists and legal academics. I played a minor role in that develop-
ment. In 1993, my book, The Language of Judges was published by the University of
Chicago Press. At the time, [ was a partner in a small New York law firm. A review of
that book appeared in the Yale Law Journal, co-authored by a law professor, Clark
Cunningham, and three linguists: Judith Levi, Georgia Green, and Jeffrey Kaplan
(Cunningham et al. 1994). Entitled “Plain Meaning and Hard Cases,” the review sug-
gested that the kinds of linguistic analysis I had used in the book to criticize prior
decisions of judges, particularly the justices of the Supreme Court of the United
States, could be used in advance of judicial decisions to aid the courts in analyzing
linguistic issues in legal interpretation. They made their point by providing linguistic
analysis of issues then before the Supreme Court.

Of course, they were right. If linguists can participate in the legal system early
enough to assist judicial decision makers in performing their jobs, it would be better
to hear from them early than to hear from them after the fact, complaining about the
lack of linguistic sophistication in the judiciary. In essence, these writers invited the
application of forensic linguistics to help courts resolve disputes over meaning.

The collaborative efforts continued. In 1993, the Supreme Court decided a case
entitled Smith v. United States." Smith had attempted to trade an unloaded machine-
gun for cocaine. The woman on the other side of the transaction, without Smith’s
knowledge, had become an agent of the police. Smith was caught and prosecuted
for “using a firearm during and in relation to a drug trafficking crime.” The case
has drawn a lot of attention over the years because by a 6—3 margin, the Supreme
Court held that by attempting to exchange his gun for the illegal drugs, Smith had
“used” the gun, which is what the law requires for a conviction. Justice Scalia, fa-
mously dissenting from the left, remarked that when one speaks of using a gun,
one almost always means using it as a weapon, not merely as a thing of value.

508 U.S. 223 (1993).
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When, for example, one speaks of using a cane, the expression is understood as using
the cane as a cane, not as mounting an antique cane on a wall.

Both sides of the Court agreed that the law should be given its ordinary meaning.
The majority correctly found that while it may be unusual to use a gun as a thing of
value, as though it were a piece of jewelry, once one does just that, it does not sound
strange to say that the person “used” the gun in that way. The dissent, too, was right. It
is strange to use a gun that way, which means that careful investigation, say by search-
ing a corpus of American English, will not uncover many occurrences of “use” being
written or uttered in that context.’

Two years after Smith, the Supreme Court decided Bailey v. United States.” Bailey
had drugs in the glove box of his car, a gun in the trunk, as he drove to a drug deal. He
was charged with the same crime as Smith, federal prosecutors seemingly embold-
ened by the earlier decision.

Clark Cunningham, the law professor who co-authored the book review, teamed
up this time with linguist Charles Fillmore, a prominent linguist at the University of
California at Berkeley (Cunningham and Fillmore 1995). In an article circulated to
the Supreme Court justices prior to their hearing arguments in Bailey, Cunningham
and Fillmore posited that the verb “to use” has two distinct senses, only one of which
is relevant to construing the statute. The senses are the active and passive meanings,
as reflected in the following sentence, which they included in their article:

I use a gun to protect my house, but I’ve never had to use it.

Someone uttering this sentence will have intended the first “use” to mean “have”
and the second “use” to mean “shoot” or “brandish.” Accepting the earlier decision in
Smith, that to trade a gun is to use it, Cunningham and Fillmore argued that at the very
least, the statute should be limited to the sense of the word in which something active
has to have occurred. Otherwise, the legislature could have used the word “possess”
instead of “use” in the statute.

The Supreme Court agreed. It reversed Bailey’s conviction by a vote of 9—0. The
Court’s decision went as far as to quote the example sentence provided by Cunning-
ham and Fillmore, although it did so without attribution to them (one of many pre-
rogatives enjoyed by judges in the US).

At around this same time, Cunningham and Levi teamed up to hold a conference in
1995 at Washington University in St. Louis, where Cunningham then taught, attended
by a group of linguists and legal academics who write about the interpretation of stat-

2 Below, I return to Smith and related cases in the context of corpus linguistic analysis,
which has become popular among a group of legal analysts in recent years. In fact, “use a gun”
is rarely if ever uttered to mean trading a gun, but “trade” and related verbs are used, sugge-
sting that Justice Scalia’s dissenting position was even stronger: People indeed speak of ex-
change transactions concerning firearms, but when they do, they employ verbs other than

« 2

use
516 U.S. 137 (1995).
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utes and the US Constitution. The list of attendees from both fields was impressive.
The conference, was billed as a “summit” meeting between the two groups. The pro-
ceedings produced yet another important collaboration, this one between Judith Levi
and William Eskridge, who was and still is a leading US legal scholar in the inter-
pretation of statutes (Eskridge and Levi 1995).

Meanwhile, as all of this happy coming together was happening, forensic linguis-
tics was establishing itself as a new academic field. Most significant in this regard
was the formation of the International Association of Forensic Linguists in 1993,
and its journal, then called Forensic Linguistics, more recently renamed the Interna-
tional Journal of Speech, Language and the Law.

Before getting into this institutional history, it is worth pointing to a serious rift
that developed among practitioners of forensic linguistics in the early 1990s, a rift
that has still not been fully repaired today. The issue involved authorship attribution
and the insistence of one practitioner, Carole Chaski, that the methods employed in
actual cases first be tested and validated, based on their ability to perform accurately
in test cases in which the ground truth is known. She has further argued that devel-
oping a set of criteria that can be applied across cases is an essential aspect of devel-
oping valid methodology. This appears to me to be simply an effort to bring ordinary
scientific methodology to a particular forensic identification task (see, e. g., Chaski
2001; 2012).* Two reports (National Research Council (2009) and President’s Coun-
cil of Advisors (2016)) have harshly criticized the forensic identification sciences
generally for a lack of rigor and the failure to validate methods. Yet Chaski’s sugges-
tion was not well-received at the time (see, e. g., Grant / Baker 2001), and a cultural
gap remains, although there has been a new sense of collaboration and common effort
growing in the past few years, a trend to which I return later.

I1. Forensic Linguistics Becomes a Field

In July 1993, the first meeting of the International Association of Forensic Lin-
guists (IAFL) was held at the University of Bonn, where Hannes Kniffka, one of or-
ganization’s founders, taught linguistics. The next year, the first issue of the journal,
Forensic Linguistics, was published under the editorship of Malcolm Coulthard and
Peter French, both English scholars. An article by Levi, summarizing the growing
trend of linguists participating in the legal system in North America, appropriately
enough inaugurated the new journal (Levi 1994b).

At the time, the term, “forensic linguistics” was still not used widely, at least not in
the United States. In 1968, Jan Svartvik wrote a small book with that term in its title,
but the term did not catch on generally. Only one published case in US courts in-
volved any reference to forensic linguistics prior to the turn of the 21* century (a

4 Chaski’s specific proposals have been the subject of controversy, however. See, e.g.,
Grant / Baker (2001), Solan / Tiersma (2005).
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1983 published case), and until 1990 it appears only very sporadically in books and
articles.

A few authors writing at the time did understand the increase in linguistic partic-
ipation in the courts as announcing a discipline of which the legal system should take
note. Hannes Kniffka foresaw the development of the field, using the term “Foren-
sische Linguistik” in various articles, and in the title of an edited book published in
1990. Rieber / Stewart’s (1990) collection of articles on linguistic experts in court
also spoke of “forensic linguistics” in the courts.

The initial scarcity of the term “forensic linguistics” does not reflect an act of re-
bellion against a movement to define a field. In fact, there barely was a field and noth-
ing to rebel against. Rather, these were all linguists, well-trained and accomplished to
various extents depending upon their age and experience, excited to see their training
put to use in a way far more practical than they had anticipated when they enrolled in
graduate school.

The field has now matured with books bearing titles that include the words “for-
ensic linguistics,” biennial and regional conferences of IAFL, the journal begun in
1994 now in its 26" year, and articles galore. Students can now study forensic linguis-
tics at the graduate level in several programs around the world.

Yet the term continues to cause discomfort in some who study issues of language
and law that do not involve court testimony. In much of continental Europe, the term
“legal linguistics” predominates, with “forensic linguistics” being limited to the use
of linguistics in court cases. Other researchers (including myself) continue to speak
of “language and law” without either designation. People engaged in translation stud-
ies, multilingualism, semiotics, philosophy and other such disciplines are less likely
to self-identify as forensic linguists, notwithstanding the efforts of the forensic move-
ment to become all-inclusive as an umbrella term (Gibbons 2003). Lexis searches of
both cases and law journal articles shows the shift in terminology from “legal linguis-
tics” to “forensic linguistics” in the US.

The formation of graduate programs in forensic linguistics has, to my mind, been a
mixed blessing. On the positive side of the ledger, it has led to a healthy increase in the
number of people in the field, creating all kinds of opportunities for dialogue. Yet the
expansion comes at a cost. The educational programs are not limited to those who
already hold doctorates in linguistics. Rather, they offer masters and doctor degrees
to those interested in the field but without sophisticated education either in linguistics
or in law. As a result, much of the linguistic training comes in the context of methods
that might seem useful in forensic analysis, especially given the interests of the fac-
ulty. This includes intensive study in discourse analysis and pragmatics, and far less
(if any) in such fields as syntax, formal semantics, phonology, or morphology. Train-
ing in the field of forensic phonetics is less limiting because students really are trained
as phoneticians, and the field really employs phonetic analysis in its ordinary profes-
sional sense. The University of York in England has played a leading role in that field.
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As for forensic phonetics, it has had a very mixed history in the US. The invention
of the sound spectrograph permitted engineers and linguists to actually look at pic-
tures of acoustic information coming from the human voice. Over time, some in-
volved in the invention itself, along with people involved in law enforcement,
began to claim that one can distinguish between one speaker and another simply
by comparing the spectrograms, which became known as voice prints. The problem
is that no one ever conducted sufficient on-the-ground testing to determine whether
this claim had validity, especially in forensic contexts, where it is often the case that
young people in the same speech community go out of their way to sound alike.

In 1979, the National Research Council (National Research Council 1979) pub-
lished a report acknowledging the limitations of spectrogram comparison as a means
of identifying speakers by their voices. To its credit, it was the linguistic community —
the community of academic phoneticians in particular — that determined the inade-
quacy of this method. Peter Ladefoged, a UCLA professor, was especially instrumen-
tal (see Solan / Tiersma 2005 for detailed recounting of this history).

II1. Some Areas of Cross-Disciplinary Collaboration

Speaker Recognition. Speaker identification by professional linguists is still not
commonplace in US Courts, although it is not unheard of. Among the leading practi-
tioners is Sandra Disner of the University of Southern California. The methods and
the science behind those methods has improved exponentially over the decades, es-
pecially in the realm of automatic and semi-automatic speech recognition technol-
ogy. Of special importance is the role of the National Institute of Standards and Tech-
nology (NIST), an arm of the US Department of Commerce. For many years, NIST
held competitions among labs around the world engaged in developing computer
models that could extract various features of the human voice, and make compari-
sons. Various laboratories in both academic and law enforcement environments par-
ticipate. Because not all prominent labs use fully automated systems, sometimes ar-
rangements are made for those who blend computer analysis with ordinary phonetic
analysis. Results are progressively more impressive. In fact NIST has now establish-
ed its own research group in speaker recognition to help develop consensus on best
methods. In the UK, the situation is more complicated, with public disagreement be-
tween those who use automated technology, and those who use phonetic analysis en-
hanced by acoustic information gleaned through computer assisted analysis.

Procedural Rights in Criminal Cases. Since the mid 1990s, perhaps chief among
the areas in which language and law research has taken hold is the linguistic analysis
of encounters between citizens and law enforcement agents. Different disciplines
have gotten into the act, with significant work produced by Janet Ainsworth (a lawyer
who is astoundingly sophisticated as a self-educated linguist and soon to become
president of IAFL; see Ainsworth 1993), psychologist Janice Nadler, who teaches
at Northwestern University (e.g., Nadler / Trout 2012), and linguist Roger Shuy.


http://www.duncker-humblot.de

26 Lawrence M. Solan

Among Shuy’s major contributions is his work on the comprehensibility of the Mir-
anda warnings, a topic also of interest to psychologists (see Shuy 1997). Shuy has
also written a series of books about his many experiences as an expert consultant
in legal cases, many of which involve criminal justice (see, e.g., Shuy 2011;
2012;2013; 2014). Shuy embeds scholarly analysis in well-written narratives, mak-
ing these books a pleasure to read. Ainsworth has written about the difficulty in as-
serting one’s rights to remain silent, and to have a lawyer present during questioning
(Ainsworth 2012). Nadler has contributed important work on the nature of consent in
contexts where a person stopped by the police is invited to consent to having his or her
property or person searched. Recently, a group of linguists, lawyers and others have
participated in creating a set of best practices for presenting rights to non-native
speakers of English. The group has been led by Australian linguist Diana Eades,
and has already had significant influence around the English speaking world (Com-
munication Rights Group 2016).

In the UK, there has been considerably better cooperation between the law en-
forcement and linguistic communities, with the police caution, the British version
of Miranda warnings, revised to be more comprehensible. Also in Britain, there
are fewer nominal rights, such as the right to remain silent without risk that one’s
silence can be used against him, but the rights that actually do exist appear to be en-
forced more fully (see, e.g., Rock 2007).

Trademark Cases. While I will not summarize each area in detail, there are many
other ways in which linguists contribute to the resolution of legal cases. Among the
most prominent is trademark law. Trademarks, when valid at all, are given different
degrees of strength, depending upon the extent to which they are merely descriptive
of the product. A brand of milk called “Milk” would receive no trademark protection.
Exactly how descriptive a name is may be subject to linguistic analysis, using various
relevant corpora from the economic sector in the case to determine whether the terms
in question are used generally. A number of linguists, including Roger Shuy (2003)
and Ronald Butters (2008), engage in such analyses.

Trademarks are also subject to linguistic analysis when the question is whether
two brands sound so similar that one is likely to confuse one with the other. I am cur-
rently working on a project investigating the phonetics of when names are likely to be
confused, along with phonetician Silvia Dahmen, phonologist Kevin Tang, and psy-
chologist Jennifer Coane. The project is funded by the International Association of
Forensic Phonetics and Acoustics.

Threats and Perjury. Other areas that have been investigated by US researchers
include the assessment of threats, with respect to what constitutes a threat (“I
want to kill you?” means something different from an organized crime figure speak-
ing to a potential witness than it does from someone who is a sore loser in table ten-
nis), who made the threat, and whether a person making a threatening statement is
likely to carry it out (see, e. g., Gales 2015; Fraser 1998; Solan / Tiersma 2005). Sim-
ilarly, there has been a robust literature on the nature of perjury thanks in large part to


http://www.duncker-humblot.de

Legal Linguistics in the US 27

Laurence Horn (2018). Peter Tiersma and I have also chimed in (Solan / Tiersma
2005).

Courtroom Interpreting. Courtroom interpreting has long been a topic of interest
in the US, less so the interpretation of multilingual laws or other aspects of multilin-
gual legal systems, so central to discussions in Europe and elsewhere in the world.
(Berk-Seligson 2002; Angermeyer 2015; Trinch 2006). Issues that arise include the
fact that the English version of testimony, spoken by the interpreter, becomes the of-
ficial record of the case, notwithstanding that it may not always be accurate, and the
temptation for interpreters to play a more substantive role in the testimony that they
have been retained to interpret.

Statutory and Constitutional Interpretation. Various aspects of interpretation, in-
cluding vagueness, ambiguity, plain language, the nature of “ordinary meaning,” and
so on, have also been ripe for study, both in the US and in Europe. Ralf Poscher of
Freiburg University has been a major contributor in Europe. Many of the areas that
have shown themselves to be prominent in the US are represented in the Oxford
Handbook of Language and Law, which Peter Tiersma and I published in 2012.
We actually devoted rather limited space to forensic issues, more to matters of inter-
pretation and conceptualizing various areas of law, such as the definitions and limits
of criminal conduct. As for linguistic approaches to interpretive issues, Brian Slo-
cum’s 2015 book on ordinary meaning, and my own 2010 book, The Language of
Statutes, engage the intersection of law, linguistics and to some extent, philosophy.
Moreover, in the US now, there are quite a number of scholars who are sophisticated
in law, and in linguistics or the philosophy of language. Among them are Janet Ains-
worth, Laurence Solum (I’m not kidding), Brian Bix, Gideon Yaffe, Scott Soames,
Stephen Neale, and Andre Marmor. A number of them are full-time law professors,
others have their base in philosophy. These scholars also write more about the rela-
tionship between legal phenomena and linguistic phenomena generally than they do
about individual cases on which they consulted.’

Throughout this period, two US legal scholars — Steven Winter and Robert Tsai
(see Tsai 2004), produced excellent work on the relationship between legal argumen-
tation and metaphor, following the work of George Lakoff and others. Much of Win-
ter’s work is collected in his book (Winter 2001).

IV. Some Encouraging Trends

In the past few years some positive developments have been occurring, in my
opinion. I would like to describe them and to speculate on the future.

3 There are also quite a number of linguists who focus on case work, further solidifying the
presence of linguistics in the legal world, although more often in the courtroom than in the
journals.
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First, let us return to authorship attribution analysis. A serious development dis-
played itself at the 2017 IAFL conference, which was held in Porto, Portugal. In the
past, there has been significant tension between on the one hand methods like Chas-
ki’s, which attempt to find a set of criteria which, taken together, lead to correct re-
sults in a statistically significant set of cases based on experimentation with ground
truth data, and on the other hand methods that rely upon identifying salient similar-
ities which vary from case to case and that draw the attention of the investigator.

With very few exceptions, the second approach was absent from this conference,
even though in past years this conference was home to it. Rather, people in the field,
from the US and various countries in Europe, reported on their ground truth exper-
imental results. Some, like Carl Vogel and Patrick Juola who spoke in Porto, are com-
puter scientists. Some are computational linguists. Sometimes the two groups colla-
borated, which is a healthy development, since each body of learning has something
to contribute to the endeavor. Researchers differed in the kinds of linguistic features
they used (for example, characters, parts of speech, words), the value of N in the N-
gram, what other than N-Grams they looked at, the size of the known writings from
various authors, often consisting of a suspect and a number of foils, and the amount of
text being evaluated. Typically, the greater the reference corpus (often used in ma-
chine learning protocols), the smaller the sample that can be evaluated.

Somewhat influential in bringing about this rapprochement, I believe, is a confer-
ence on authorship identification held at Brookyn Law School in October 2012. Rep-
resenatives from both camps were present and interacted productively. It was recog-
nized that computer scientists could benefit from learning more about linguistic reg-
ularity from linguists, and that linguists were often under-trained in computational
methods.Professors Vogel and Juola (mentioned above) were among the participants,
as were other linguists and computer scientists from the US and Europe.®

In short, while there are still no received “best practices” in the field of authorship
attribution, it appears that consensus is developing about what it means to do mean-
ingful work in the field. The most significant development is the recognition that
methods employed in case law must be tested to determine how well the method per-
forms on data relevant to the case at hand. This reflects one of the so-called “Daubert
criteria,” named after the well-studied case of Daubert v. Dow Merrill Pharmaceut-
icals, Inc.,” decided by the Supreme Court in 1993. Ms. Daubert had been taking a
drug called Bendectin to combat morning sickness during pregnancy. When her son
was born with birth defects, she sued the drug manufacturer. At the trial, she present-
ed a scientist who relied on animal studies to argue that the drug caused the birth de-
fects. The Supreme Court ruled that the testimony should not have been allowed,
since the inferences the expert drew did not satisfy ordinary scientific standards.
Among the criteria on which the Court relied was knowing the rate of error in apply-

© The proceedings of that conference are published in Journal of Law & Policy, Vol. 21(2)
(2013).
7509 U.S. 579 (1993).
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ing the method that the expert used. Without that, it is not feasible to infer how likely
it was that the expert’s opinion was correct.

Of course, without adequate testing, we really cannot be sure that those practition-
ers who rely on tested algorithms get results superior to those who rely on common
sense inferences based on examples that appear clear on their face (see Solan 2013).
Nonetheless, the field now seems to recognize that the only way for it to advance and
to demonstrate its legitimacy is by virtue of employing transparent, tested methods.

A second recent development concerns the adoption of corpus linguistics as a tool
in legal interpretation for both legal scholars and judges. It has an interesting back-
ground story. Stephen Mouritsen had been trained in linguistics at Brigham Young
University in Utah, the home of the major corpora of American English, thanks large-
ly to linguist Mark Davies, who is a member of the linguistics department there.
Mouritsen then attended Brigham Young’s law school, and subsequently became a
law clerk to Justice Thomas Lee, who had been a law professor at Brigham
Young before his appointment to the Supreme Court of Utah. In the US, the
words in statutes are presumed to have been intended to be construed in their ordinary
sense, as a matter of law. The presumption is defeasible, although there is no consen-
sus on how defeasible it is. Thus, courts at least sometimes must make judgments
about which meaning is ordinary in order to do their jobs properly. There is also
no consensus on what makes one meaning, but not another the “ordinary meaning.”

Judges have typically made judgments of ordinary meaning using their intuitions
as native speakers of English. Recent work in linguistics by Jon Sprouse and others
(Sprouse et al. 2013) has shown that the intuitions of linguists making grammatical-
ity judgments in the linguistic literature matches the judgments of groups of partic-
ipants in a survey study to a high degree of reliability.

However, it is not likely that this result obtains for judgments about the distribu-
tion of different meanings of the same term. For one thing, people do not all expe-
rience the same distribution of meanings in the utterances they read and hear. For
another, people are subject to the “false consensus bias”. In an experimental
study, Dan Osherson, Terri Rosenblatt and I (2009) presented participants with a
story about a person injured in a factory that manufactures sand blasting equipment.
Sand is used in the process, and the ambient sand in the air can cause injury to the
respiratory system. We asked whether this injury in a worker was caused by “pollu-
tion,” an inquiry relevant to insurance coverage. We told half the participants that if
the injury was caused by pollution it would trigger insurance coverage for the man-
ufacturer of the equipment, and we told the other half that if the injury was caused by
pollution it would prevent coverage for the equipment manufacturer. It turned out that
the subjects responded equally for these two conditions, so we combined the results.

About 40 per cent said the injury was a pollution injury, about 40 per cent said it
was not a pollution injury and about 20 per cent said they could not tell.
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We then asked these same people how many out of 100 people just like them who
participated in the study do they think gave the same answers they did. The mean
response was between 60 and 70 per cent, a huge overestimation of how “ordinary”
their understanding of the language is.

We presented the same study to judges and asked them how many judges out of
100 who participated agreed with their answers. Even though only 15 per cent of the
judges said the injury was caused by pollution, the judges estimated that they were in
a 60—70 per cent majority as well.

This suggests that a more empirically-based method for determining ordinary
meaning could help the judiciary. Recognizing this, Justice Lee has applied corpus
methodology in a few of his opinions written in the Supreme Court of Utah. Ina 2015
case, State v. Rasabout, a gang member fired 12 shots from an automatic weapon into
a house as he drove by. He was charged with 12 separate crimes of “discharging a
firearm” from an automobile. There is an interpretive problem. The verb “to dis-
charge” when used in this context can mean either to fire a shot, or to empty the weap-
on of its ammunition. If the former, Rasabout committed and could be sentenced for
12 crimes, if the latter, only one crime. Using Brigham Young’s Corpus of Contem-
porary American English (called “COCA”), Lee found that the word “discharge”
used in this context was almost always used to describe a single shot fired from
the weapon. He thus concluded that construing “discharge” in its ordinary sense re-
quired that he concur with the majority, which had come to the same result using dic-
tionaries. Rasabout is serving his sentence for the twelve crimes.

Corpus linguistics is a tool, not a substantive answer to all interpretive dilemmas.
I praise Justice Lee for his work in this regard. He and Stephen Mouritsen have writ-
ten an article on the use of corpus linguistics in finding ordinary meaning, which ap-
peared recently in the Yale Law Journal (Lee / Mouritsen 2018), showing that corpus
linguistics is gaining more and more attention in the legal academic community.
Mourtisen, as a law student, had earlier published an article, appropriately given
credit for bringing this technology to the attention of the legal community (Mouritsen
2010).

The tool has some limits, however. Tammy Gales and I have written an
article published in the Brigham Young University Law Review describing the con-
ditions under which corpus analysis can be most efficacious in determining ordinary
meaning (Solan / Gales 2018). We identify four such conditions:

First, the court must decide that the ordinary sense of the word’s usage is the in-
tended one. This is a good rule of thumb, but may not always reflect the legislature’s
intention. For example, a civil rights law in the US, the Voting Rights Act, makes it
illegal for a state to hold elections in a way to make it unlikely that a candidate from a
racial minority will get elected. This has to do with how voting districts are drawn,
among other things. The law refers to the election of “representatives.” In Louisiana,
not only are legislators and the governor elected, but so are justices of the state su-
preme court. A law suit was brought against state officials for defining voting districts
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in such a way as to reduce the likelihood that an African American candidate would
be elected to the Supreme Court of Louisiana. The state defended by arguing that the
Voting Rights Act applies only to the election of representatives, and judges are not
routinely spoken of as representatives. A majority in the US Supreme Court acknowl-
edged the linguistic fact, but held nonetheless that Congress could not possibly have
intended to create a safe harbor for racist elections of judges in southern states, and
held the voting scheme illegal, despite the ordinary meaning rule. There are a number
of other examples of the Court placing teleology over the distribution of usage in ev-
eryday life, although there is no consistency in the matter.

This last point is an important one. A movement in the interpretation of statutory
law, dubbed “the new textualism,” holds that courts should avoid looking at most
extra-textual context in construing laws, relying as much as possible on inferences
drawn from the statutes themselves (see Scalia and Garner 2010). But not everyone
is a textualist. Many American theorists believe that context, including the reports of
the legislature on what the law is intended to accomplish, provides crucial informa-
tion (see, e.g., Katzmann 2014). Textualism is intended to limit contextual investi-
gation in individual cases, opting instead for an “objectified” sense of the meanings
of the words themselves. That objective analysis is taken from the ordinary meaning
of a statute’s terms. A similar perspective pervades current “originalism” theory with
respect to the interpretation of the Constitution. In that realm theorists speak of “orig-
inal public meaning,” a reconstruction of how the population of educated people at
the time of the Constitution’s adoption would understand the words used in the docu-
ment. It should thus not come as a surprise that corpus analysis has become a tool
favored by the politically conservative theorists who espouse these perspectives.®

Second, one must have a sense of what ordinary meaning means. I return to this
issue directly. Is it a matter of counting the instances in which each of the competing
meanings is instantiated, or is it a matter of determining whether a meaning shows up
enough in the corpus to reflect its being comfortably accepted by the relevant speech
community ?

Third, if one is to use a corpus, one must know what to search. In a sequel to Smith,
the “use a gun” case, the Supreme Court decided Muscarello v. United States® in
1998. The same law that imposes a longer sentence for “using” a gun in a drug traf-
ficking crime, imposes the same longer sentence for “carrying a gun” in a drug traf-
ficking crime. Muscarello had the drugs in the glove box, the gun in the trunk, just like
Bailey. Was he carrying the gun? Justice Breyer, writing for a majority of five Su-
preme Court justices, said he was indeed. Part of his analysis involved a search of
newspaper articles with the words “gun” and “carry” in close proximity to “vehicle”.
He found that about one third of the hits involved carrying the gun in a vehicle. An

# Corpus analysis is itself neutral as to the contexts in which it is employed. My point is that
conservative theorists will rely on ordinary meaning approaches in a greater proportion of
cases interpreting laws and the Constitution.

°524 U.S. 125 (1998).
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angry dissenting opinion argued that carrying a gun on one’s person is the most nor-
mal way to use the term.

As Mouritsen (2010) has pointed out, Justice Breyer’s search predicts his answer.
Breyer should have looked at instances without the word “vehicle” to see how the
term is ordinarily used. Mouritsen did just that using COCA. The result was that
about one third of the time “carry” clearly meant carry on one’s person, and about
two thirds of the time, one could not tell whether the weapon was carried in a vehicle
or on one’s person.

This result leads to other inquiries. The fact that so much of the time the result was
uncertain suggests the expression is ambiguous. If both interpretations are well with-
in our repertoire of ordinary usage, a legal principle dictates that the ambiguity be
resolved in favor of the accused. In addition, it would be interesting to determine
how the word is understood when not modified by a manner phrase. Do we default
more in those instances to carrying the gun on one’s person?

Also with respect to controversy over the appropriate search terms, in People v.
Harris," all seven justices of the Supreme Court of Michigan decided to use
COCA to determine ordinary meaning, but they divided four-to-three on what search
to use and how the case should come out.

A police officer stopped a vehicle, then physically assaulted the driver without
provocation, while his two colleagues stood by and watched. A disciplinary action
was brought against them, based in large part on a video of the incident that the of-
ficers did not know existed. They all lied in the disciplinary hearing and were later
prosecuted criminally for obstruction of justice. A Michigan law exempts “informa-
tion” provided by a law enforcement officer in a disciplinary proceeding from being
used against that officer in a subsequent criminal case. The reason is that the officer
would have a right to refuse to testify at the hearing if the testimony can later be used
to incriminate him. Thus, the law exempting the testimony from further use makes it
possible for the state to compel the testimony in the disciplinary action.

The officers were convicted of obstruction of justice, and appealed to the Supreme
Court of Michigan. The four justices in the majority noted that “information” appears
in COCA along with modifiers such as “false” and “inaccurate,” concluding that the
law exempts statements from being used in a subsequent prosecution even if they
were untrue. The dissent noted that only when “information” is modified by one
of these terms does it include untruths. Perhaps the rule of lenity, which says that in-
determinacy in legislation should be resolved in favor of the accused should have
prevailed here.

A fourth difficulty with corpus analysis to determine ordinary meaning is the
problem of how to interpret the absence of hits in the corpus. Traditional linguistic
analysis separates starred expressions from legitimate ones:

12497 Mich 958 (2015).
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Did you finish the project?
*Finished you the project?

But the absence of an expression, or even words used in close proximity in a cor-
pus can mean either that no one happened to talk about such a thing, or that the ex-
pression is linguistically uncomfortable (i.e., ungrammatical or infelicitous), and
therefore it would not be expected to appear. Moreover, most corpora only consist
of written language and not transcripts of speech. This relates to the problem raised
earlier: What does the legal system mean when it speaks of ordinary meaning? Does
it speak of central tendency, in which case counting relative occurrences in a corpus is
good practice, or does it speak of speakers’ comfort using an expression in a certain
way, in which case the co-existence of two meanings in substantial numbers does not
answer the question of ordinary meaning? The latter would require the analyst to de-
termine that the expected entries in the corpus are missing because they are starred.
The former requires no such analysis. The courts seem to be of two minds when it
comes to this issue.

Let us return to Mr. Rasabout — the gang member who is serving twelve consec-
utive prison sentences for “discharging” a firearm from a car. As noted, corpus anal-
ysis shows that this term is almost always used to refer to an individual shot, rather
than to emptying the gun of its ammunition entirely. But that does not answer the
question of ordinary meaning without some additional analysis. It is possible that
the second meaning is just as legitimate as the first, and the absence from the corpus
reflects only that we speak more often of individual gunfire than we do of firing all of
the bullets out of a gun. To determine whether the problem is a matter of linguistic
knowledge, or merely a matter of which of two kinds of events, equally describable in
the same language, happens to occur more often, it is necessary to see whether the
second meaning appears in the corpus, but does so using language other than “dis-
charge.” Tammy Gales and I (Solan / Gales 2018) did just that, and found instances in
COCA of “emptying” and “unloading” used to describe firing all the ammunition
from a gun. We speak of this as “double dissociation,” and argue that it bolsters Jus-
tice Lee’s analysis. That is, when people speak of shooting all the bullets from a gun,
in ordinary speech they do not use the word “discharge,” even though they could.
Subsequent research (not yet published) shows that the same holds true for
“using” a gun by trading it for cocaine. We found in COCA instances of talk
about “trading” but not instances of talk about “using” when the subject was an ex-
change transaction involving a firearm.

These limitations do not strike me as serious obstacles for bringing empirical
methodology to the task of legal interpretation, however. Rather, they suggest that
more collaboration between the linguistics and legal communities is in order. This
sort of cooperation, led by the legal community’s interest in corpus methodology,
is especially promising. For this reason, it is a good time to be a legal linguist in
the US, whatever terminology one uses to describe the field.
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V. Conclusion

My goal in this essay is to introduce readers to some of the issues and much of the
culture that has characterized language and law work in the US over time. I end with
an optimistic note, and with a touch of caution. To an unprecedented extent, judges,
legal scholars and linguists are working in tandem to improve the workings of the
legal system. I both hope and anticipate that this collaborative effort will continue.
I also hope that the excitement of the collaboration will not overtake the need for rig-
orous standards in its development.
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Legal Linguistics in Africa

Framing the Agenda for an Emerging Discipline
in a Nebulous Space

By Gatitu Kiguru, Nairobi

Abstract

“The continent is too large to describe. It is a veritable ocean, a separate planet, a varied,
immensely rich cosmos. Only with the greatest simplification, for the sake of convenience,
can we say ‘Africa’. In reality, except as a geographical appellation, Africa does not exist.”
Ryszard Kapuscinski, The Cobra’s Heart

As the scientific study of language, linguistics lends itself to varied interdisciplinary appli-
cation, given the centrality of language in human affairs. One area where such cross-disciplinary
application manifests is the language-law nexus. Legal linguistics, an interdisciplinary field that
straddles law and language, represents the acknowledgement that the law and language are in-
tertwined. This interdisciplinary field has matured in some countries and regions of the world
but is still budding in others. This article seeks to illuminate some of the shared factors that
shape the budding law-language research on, for the sake of convenience, the African continent.
However, the varied, immensely rich cosmos of the geopolitical space in question dictates that
the discussion remains generic. For this reason, any specific review made and illustration given,
in the course of the discussion, cannot be taken to be applicable across board. They are, at best,
indicative of the challenges and opportunities the emerging field faces and presents across a
nebulous space.

Keywords: language, law, legal linguistics, forensic linguistics, traditional dispute resolu-
tion systems, customary law

I. Introduction

The juxtaposed terms in legal linguistics are symbolic of the replacement of rigid
borders that seek to define disciplinary purity with porous ones that recognise the
interconnectedness of social reality. In the abstract, a case can be made for the rela-
tionship between language and the law by arguing that the latter finds expression in
former, and that the language of the law reveals our legal reasoning and our beliefs
about what the law can do. However, the case can be made at a more immediate and
practical level: Our actions in society are bound by rules which are couched in lan-
guage, and these are, on a daily basis, transmitted, enforced and disputed through the
medium of the spoken and written language. Our knowledge of what is right and
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wrong is thus inextricably tied to our knowledge of the language used to demarcate
between right and wrong.

From the offset, this article acknowledges that in defining the interdisciplinary, the
question of whether the terms legal linguistics and forensic linguistics are synonyms
or descriptions of separate fields of study is moot. We take the stand that whereas the
two terms may express differences in emphasis and focus in scholarship regarding
how language and law relate; the shared interest remains language and law.

Coulthard (2010) opines that the concerns of forensic linguistics are threefold:
studies on the language of legal texts, investigations into the spoken and written lan-
guage of the legal process and the linguist as an expert witness. Olsson and Luchjen-
broers (2013) note in their foreword that “Forensic linguistics is not a single science
or study, but an umbrella discipline composed of many facets”. Some of the “facets”
addressed in their thematically arranged text include language as forensic evidence,
language in the legal process and the language of the law. Coulthard and
Johnson (2010) have edited a thirty-eight chapter handbook on forensic linguistics
with contributions arranged under three themes: the language of the law and legal
process, the linguist as expert in legal processes, new debates and new directions.
These seminal texts affirm that various interrelated themes emerge when we examine
language and the law and or the language of the law, the umbrella term we use for
them not withstanding. This article will therefore use the terms legal linguistics
and forensic linguistics interchangeably.

The texts cited above set out an agenda for forensic linguistics as a field interested
in wide ranging issues which include (but certainly not limited to) language crimes,
forensic stylistics, forensic phonetics, language as evidence, communication in legal
contexts, authorship and trademark disputes, and language disadvantage in legal con-
texts. Given this expansive scope of interest, it could be said that since
Svartvik’s (1968) case for forensic linguistics, the interdisciplinary field continues
to grow and expand its boundaries.

It is in the spirit of mapping the expanding boundaries that this article presents an
overview of the emerging interdisciplinary field with reference to Africa. There is no
uniform research agenda on the continent in language and law studies. However, this
article argues that there are largely uniform historical and current realities that have
shaped the development of law in Africa. These realities stand in a cause-effect re-
lationship with regard to the language-law relationship, and are, therefore, likely to
shape the research agenda in this area in the continent. These realities are constituted
by the following facts:

1) Current legal systems in Africa and their formal institutions are inherited.

2) Thelanguage of the law in Africa is inherited and the place and role of indigenous
languages in forensic linguistics is far from defined.

3) Indigenous legal systems in Africa remain largely non-formalised.
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4) The composition and reasoning behind traditional dispute resolution systems in
Africa are at times at crossroads with modern yardsticks for human rights and fair
trial.

The listing above is by no means exhaustive and is only meant to scaffold the dis-
cussion as an exposition of one reality includes the other(s).

II. An Inheritance of Laws

The legal traditions, as well as the judicial systems and institutions in modern Af-
rican states are inherited. This particular point needs elucidation because it is a crit-
ical determinant of the evolution and current understanding of the concept of law on
the continent, and it informs any reform agenda targeting judicial institutions. Legal
systems are products of culture; they reflect a people’s collective thought on what is
acceptable and unacceptable and the redress to seek in the face of the latter. Indeed,
the centrality of language in law stems from this fact of the law being a product of
culture. It is through the medium of language that culture finds expression. The mod-
ern legal culture and infrastructure in Sub-Saharan Africa is a transplant of coloni-
alism. This article argues there is need for more critical inquiry into the degree to
which the transplant can be said to have found acceptance in the host body.

Joireman (2001: 1) notes that “Effective colonization in Africa demanded a legal
system to both maintain control of a country and resolve disputes within it”. The con-
sequence was that each colonial power introduced its own systems of laws and insti-
tutions of dispute resolution in the regions it controlled. As a result, a layered patch-
work of legal systems and traditions were established in Africa, depending on which
colonial power controlled which region. The establishment of these new legal sys-
tems was informed by the collective attitude of the colonial administrator and mis-
sionary: the continent needed ‘civilizing’. Joireman (2001) therefore notes that the
reasoning behind the new laws and structures was that the existing systems of dispute
resolution were primitive and/or suitable for the indigenous population only. Indeed,
this was the colonial view of all pre-existing social institutions on the continent, be
they religious, educational or legal. Consequently, colonialism was largely an exer-
cise of uprooting the ‘backward and barbaric’, and transplanting it with the ‘new and
progressive’. Thus, traditional governance, religious and dispute resolution systems
were replaced or at best given a modernising makeover.

Therefore, the ‘new’ legal institutions were a means for achieving the wider goal
of colonialism: the de-indigenization of the colonized populations as a means of ach-
ieving social, economic and political dominance over them. Consequently, new laws
were imposed on the old laws and, in some cases, there were systematic attempts at
dismantling the old laws. In most colonial jurisdictions, the traditional laws were tol-
erated only insofar as their application did not touch on the European settler or the
commercial and property rights as envisaged by the colonial architecture (Aiyedun /
Ordor 2016; Mancuso 2008). It needs to be acknowledged that at the advent of col-


http://www.duncker-humblot.de

42 Gatitu Kiguru

onialism, African societies did not have written down codes, and this (among other
factors) was and remains to be a ground for viewing African legal systems as inferior
(Nonkoyana 2018).

However, colonial administrators saw value in some aspects of traditional dispute
resolution systems (and these were renamed customary law) in as far as they helped
maintain law and order among the colonised native populations. Nevertheless, cus-
tomary law was restricted to adjudicating over issues touching on personal matters
such as marriage and divorce. In contrast, the criminal and civil law of the metropole
was adopted for criminal matters and for civil matters that touched on the European
part of the population in the protectorate territories, or that threatened the economic
and political order established by colonial authorities.As mentioned, modern African
states are a mosaic of a layered patchwork of legal systems that tell of a hybrid in-
heritance. First, there are countries where Islamic law is entwined with civil law,
common law and or customary law. Second are countries that have a mix of civil
and common law traditions, and third are those that have customary law co-existing
with either common law or civil law (Mancuso 2008; Mingset 1988). The common
denominator for legal systems in Africa seems to be customary law.

The customary legal system falls in what most scholars group under the umbrella
of “other legal systems” (Mancuso 2018). This vague grouping perhaps brings to life
an old debate on just what constitutes customary law. Morris (1970) observes that
both small and large ethnic groups in Africa have a distinctive body of law. He further
notes that the question of whether these constitute a body of what can be called Af-
rican Customary Law, or an innumerable number of customary laws, is a moot point.
We argue that legal linguistics has the knowhow and tools to contribute significantly
to this debate part of which invites an answer to the question: What language features
characterise traditional law in African societies? A set of shared features of language
usage can form the basis of a typology of African Customary Law.

Indeed, scholars observe that part of the difference between civil and common law
traditions is defined by the use of language during trial (Hadfield 2006; Tetley 2000).
Common law is adversarial in approach, and an impartial fact-finder or jury listens to
a competing set of facts before delivering a verdict. Litigants present competing sets
of facts in a process tightly controlled by rules of procedure, some of which touch on
language. In contrast, the process in civil law is inquisitorial and the fact finder is at
the center of discovering facts through direct questioning of witnesses. There is em-
phasis in applying the provisions of written codes to determine cases under the civil
law tradition, while common law relies heavily on precedence set during previous
trials.

Therefore, studies focusing on particular communities or comparative studies (na-
tional, sub-national, regional and continental) could help document the similarities
and/or contrasts in language use in traditional dispute resolution systems. There is
acknowledgement that such systems use a local language and simple (comprehensi-
ble) rules of procedure (Nonkonyana 2018). Holomisa (2009) contends that tradition-
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al systems encouraged community participation, consultation, consensus and an ac-
ceptable level of transparency through a council or open, consultative meetings. This
article argues these are language based features but that there is little language based
evidence on how they are discursively achieved and negotiated in specific commun-
ities. In fact, there is real danger that Holomisa’s views might be construed as an ap-
peal to a glorious, idealistic past —a past where it would seem that the ideals of justice
(participation, consultation, consensus and transparency) were fully entrenched in
dispute resolution systems in Africa. This would be a grave oversimplification, as
it does not address the issue of power in dispute settling processes. It is an issue
that will be picked up in the subsequent section.

Another often-cited feature of customary law in Africa is that it is/was based on
reconciliation, arbitration, negotiation and mediation (Aiyedun / Ordor 2016; Ajayi/
Buhari 2014; Kariruki 2015; Olowu 2018; Osei-Hwedie / Rankopo 2012; Owor
2012; Huyse / Salter 2009; Tafese 2016). Indeed, these scholars share the general
view that reconciliation is the feature that contrasts the African customary legal sys-
tem from the Western ones. The argument is that African dispute resolution aimed at
restoring harmony among the parties in disagreement and thus served the function of
cementing social relations for the good of all. In contrast, Western legal systems lean
more toward retribution: punishing the wrongdoer with little regard to what happens
to the litigating parties after a particular case is won or lost.

The scholars cited above give very illuminating descriptions of the traditional dis-
pute resolution mechanisms of various communities in Africa. The institutions for
dispute resolution include elders, religious leaders, rulers, chiefs and even the family
and the scope of disputes range from personal to criminal. However, there is a ten-
dency to use terms that gloss over critical issues without any attempt to unpack them.
What is dispute resolution through consensus? How is consensus arrived at? We
argue that consensus is not a fruit on a tree that one can reach out and pick. Consensus
is a discursively defined and achieved process. The view of consensus as a process is
important because it acknowledges that there can be a true consensus or a coerced
consensus. The difference between the two can be revealed through a language anal-
ysis. Just how were the traditional disputes processing institution in Africa struc-
tured? What language yardstick can measure this? Our review of literature on tradi-
tional dispute resolution systems in Africa has revealed a paucity of studies oriented
to such concerns.

II1. The Power Structure in Customary Law Systems

It needs to be acknowledged that there is a lot of literature on the traditional dis-
pute resolution systems in Africa. Kariuki (2015) focuses on the institution of elders
among various traditional communities in Rwanda, Bostwana, South Africa, Ugan-
da, Ethiopia and Kenya. Ajayi and Buhari (2014) examine the same institution among
selected communities in Nigeria and South Africa. Olowu (2018) focus on commun-
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ities in South Africa while Tafese (2016) and Owor (2012) highlight traditional dis-
pute settling mechanisms in Ethiopia and Uganda respectively. Grande’s (1999) in-
terest is in the region known as the Horn of Africa, spanning Eritrea, Djibouti and
Northern Somalia.

A common thread in these works is an exposition of the differences between tradi-
tional dispute resolution mechanisms and the later date systems that were introduced
by colonial authorities. Although none of these works takes a linguistic outlook or
approach in analysis, some language based issues can be inferred. Specifically,
these works highlight the philosophy that informed dispute processing in traditional
societies. Grande (1999: 64) notes that in the African traditional context:

The dispute resolution system is therefore only incidentally individual. What matters is the
group, and what is important is either peace within the group or between one group and its
neighbours.

This observation underlines the fact that the maintenance of group cohesion (as
opposed to righting individual wrongs) was the driving force behind dispute resolu-
tion under this system.

On their part, Ajayi and Buhari (2014) conclude that the goal of dispute resolution
was to “preserve and ensure harmony” and thus achieve “collective well-being and
happiness”. We caution that this idyllic picture of people settling disputes by recon-
ciling and maintaining social harmony might be an oversimplification. As already
mentioned, any discussion on the traditional system for dispute processing needs
to address the question of power.

The fact finders in the traditional legal systems in Africa derived power from tra-
dition, i. e. the prevailing norms, beliefs and value systems. These, in turn, shaped the
dominant worldview including the view on concepts like justice and power and the
custodianship of the same. Kariuki (2015) identifies the institution of elders (acting
individually as patriarchs at family level or as a collegiate at clan or tribe level) as the
dominant institution for governance and dispute resolution in traditional African so-
cieties. He further notes that:

Socialties, values, norms and beliefs and the threat of excommunication from the society
provided elders with legitimacy and sanctions to ensure their decisions were complied
with (Kariuki 2015: 2).

The elders (and chiefs, rulers and kings in some communities) constituted the tra-
ditional regime of power, and, like any other power regime, had mechanisms for en-
suring order, restoration of order when it broke down, and mechanisms of perpetu-
ating the regime’s power. We argue that in settling disputes, those presiding over the
traditional dispute resolution mechanisms must have been very much aware of the
power dynamics in their respective spheres of adjudication. Further, we argue that
part of their mandate must have been to maintain harmony by maintaining the exist-
ing order of things.
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A linguistic analysis of specific disputes and the process of their resolution would
reveal the power asymmetries among participants, unequal bargaining positions and,
in some cases, instances of exclusion of certain social groups. Indeed, there is ac-
knowledgement in literature that the processes in traditional dispute resolution sys-
tems in Africa may not measure up to modern human rights standards (Aiyedun /
Ordor 2016; UNHR 2016). Judicial systems should among other things guarantee
rights to a fair trial, counsel, appeal as well as trial without delay. In addition,
there should be guarantees against discrimination for the vulnerable groups such
as children, women and people with disabilities. Keeping in mind the highly patri-
archal organisation of traditional African societies, one can understand the concerns
about human rights. Dispute resolution by consensus can just be a mechanism of per-
petuating traditional inequalities that infringe on human rights. Whether this is/was
the case, or not, can only determined through linguistic analysis.

Traditional dispute processing systems in Sub-Sahara Africa, as is the case else-
where, were shaped by the social, political and economic realities of their time. The
systems were ruler or elder-based, and their role was on group preservation. Deci-
sions made were mainly meant to maintain the age old order of things, even when
this meant trampling on what, in modern day parlance, are considered individual
human rights. The systems were largely patriarchal and thus guilty of having been
discriminatory against women. Modern legal systems are based on the notions of
human rights which are conceived with the individual, rather than the group, in
mind. The modern system is founded on written codes and very standardised proce-
dures meant to protect the process of disputing and hold it to certain thresholds of
fairness. The co-existence of the two systems, and attempts to merge the two in
an exercise, is balancing between group rights and individual rights as well as tradi-
tional values, customs and beliefs to modern realities.

IV. An Inheritance of Languages

The language of the ‘new’ legal systems in Africa was the language of the colo-
nialist. This point needs emphasis, because language is a determinant of access to
justice. Indeed, even in Western societies, literature abounds on the formal properties
of legal language that make the law alien to many a layperson. The formal features,
that make legal language incomprehensible and inaccessible to the layperson, are
well documented, and the shared conclusion is that legalese makes the law alien
to the very people it governs. One wonders whether there are degrees to this alien-
ation. Is the native speaker of a language from which a legal register derives on the
same footing, in the scale of alienation, as a second or foreign speaker of such a lan-
guage? Given that, in the African context, the language, from which the incompre-
hensibility of legal language is argued, was, and still remains, alien to many, we pro-
pose that these are valid research questions which could offer insights on the state of
the law in Africa.
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The language through which the law is articulated is critical because it is the key
ingredient in the choreography of a hearing. This choreography determines the phas-
es in a trial, the roles of different actors in these phases, and, more significantly for
this article, language use in the dispute process. Language use in courts of law in the
modern legal systems differs markedly from that in dispute processing in the African
traditional set up.

To begin with, the official language of the formal courts in Africa may not be the
language of the majority of people in the court’s jurisdiction. Most languages with
official status in Africa are in fact second languages in the wider social setting. Bamg-
bose (2011; 1991) summarises the language situation in Africa (with regard to offi-
cial languages) thus:

The net effect of the colonial legacy is that the dominance of imported languages which
began in the colonial period has persisted till today...of 53 countries, indigenous African
languages are recognised as official languages in only 10 countries, Arabic in 9, and all
the examining 46 countries have imported languages as official languages as follows:
French in 21 countries, English in 19, Portuguese in 5 and Spanish in 1 (Bamgbose,
2011: 2).

The language situation in Africa is a complex one and certainly outside the scope
of this paper. However, given that part of what makes a language official is its use in
drafting laws and in courts of law, it is a situation that merits mention.

The acquisition and levels of competencies in official languages is largely linked
to the formal school system. There are no statistics on the competencies in official
languages in Africa but an inference can be made on statistics on literacy levels.
The 2017 UNESCO report on global literacy observes a positive rise in global liter-
acy rate but notes that:

The lowest literacy rates are observed in sub-Saharan Africa... Adult literacy rates are below
50%... [and] youth literacy rates remain low in several countries, most of them in sub-Sa-
haran Africa, which suggests problems with low access to schooling, early school leaving or
a poor quality of education (UNESCO 2017: 3).

If we assume that the statistics on literacy level are an indirect indicator of com-
petency in the language of the school, then we can conclude that large parts of the
populace in different countries are likely to have low competencies in the official lan-
guage oft he law in their respective countries.

This could in turn have an impact on the legal literacies: to what extent do people
know the law and understand the formal procedures of its enactment in a trial? To
what extent do litigants understand the phases of civil and criminal proceedings
and the language features (turn taking mechanisms, examination through question-
ing, cross examination through questioning, insistence of facts and chronology, ob-
jectionable contributions from witnesses etc.) that define them? Eades (2000) notes
that dominant Anglo-American ways of speaking in legal systems (especially the use
of questions to elicit and challenge versions of facts) are very alien to most cultures in
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different parts of the world. To what extent can such be said to be a source of vexation
with the law by lay litigants in the African context?

The language of the law debate also manifests at another level: the entrenchment
of the rule of law. Kaufmann, Kraay and Mastruzzi (2010) contend that the concept of
the rule of law refers to the degree to which people have confidence in, and abide by
the law. They further suggest that indicators of a healthy entrenchment of the rule of
law include the quality of enforcement of the law by the police and the courts.
Isanga (2016) gives a very comprehensive and insightful analysis of the state of
the rule of law in African countries. His conclusion is that the concept is almost
non-existence on the continent, and this, he argues, is the reason why Africa has
not achieved economic development. Isanga (2016) ties the rule of law to economic
prosperity but his analysis does factor in the language of the law as a possible cause
for the lack of entrenchment of the rule of law on the continent. This is in no way a
shortcoming on the analytical strength of his paper, but a failure by legal linguists,
with an interest in Africa, to highlight the centrality of language in law.

Itis a failure that needs to be addressed now. It needs to be pointed out that the rule
of law is dependent on people understanding the law; its language, its institutions and
its processes. The language and processes of the law can alienate to an extent that the
general populace loses faith in the institutions that enforce the law. It is for legal lin-
guists to expose such alienation. Indeed, this article has already noted that both the
modern legal systems and the language of the law, were superimposed on the existing
traditional system and indigenous languages. We now further assert that the inde-
pendence wave that swept across the continent from the 1950s, did little to redress
this imposition. The leadership on the continent, at independence, consisted of an
elite group that had been largely Westernised. It is to them that governance and social
institutions established during colonialism were handed. There was little debate then
as to whether the modern legal systems served the interests of the general public. It is
now that the observation that the legal systems in African countries are not working is
taking shape with calls for judicial reforms and the introduction of alternative dispute
resolution systems. It is important that the language question is addressed in this
clamour for reform.

The language question is also live with the current push for alternative dispute
resolution systems (ADRs). The ADR debate is not an African debate; it is a global
one. In most countries, there is recognition that formal courts do not have a limitless
capacity to resolve disputes. Issues of volume as well as time and monetary costs
make the formal courts unattractive to many that seek legal redress. Some countries
have ADR systems that are anchored in law. We argue that African countries should
adopt ADR systems but go further by using ADR as a means to address the longstand-
ing tension between customary law and civil or criminal law based systems. The in-
troduction and entrenchment in law of ADR systems in Africa presents an opportu-
nity to break what Blyden (cited in Davidson 1992: 43) calls “the curse of an insa-
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tiable ambition for imitation of foreign ideas and foreign customs” that continues to
plague many on the African continent.

Further, we submit that it would be an opportunity missed if the language question
is not, at the very least, asked. Ntuli (2018: 34) makes this case eloquently, arguing
that:

[...] although ADR may have useful components to improve access to justice in Africa, it
cannot be viewed or introduced as a new concept coming from developed countries. Doing
so perpetuates imperialistic attitudes, disempowers millions of people by disregarding their
cultural practices and invalidates systems which have been in use for centuries. It also does
little to address the challenges of foreign concepts and language in the formal justice system,
which creates a barrier to access to justice. Instead, when introducing ADR in Africa, knowl-
edge should be drawn from the traditional justice systems to ensure that the final product,
considers the cultural context and produces familiar ways of resolving disputes.

This calls for a critical interrogation of existing elitist views about language that
perpetuate the dominance of colonial languages in Africa, even when the net effect is
the continued disfranchisement of the majority. The question of the place and role
African indigenous languages in legal linguistics must be rigorously pursued. Oppor-
tunity is ripe for legal linguists to input into the language based challenges in modern
legal systems and, in doing so, contribute to ways of making ADR in Africa a system
that is sensitive and responsive to the cultural and language realities of litigants.

V. Themes in Budding Research

This section reviews some research, focused on the nexus between language and
law. Specifically, the review will highlight courtroom discourse and court interpret-
ing as they are two thematic areas in legal linguistics that have received some degree
of scholarly attention in Kenya and Nigeria. The two countries are members of the
Commonwealth and thus their court system parallels the British one in terms of lan-
guage and procedure (Kiguru 2014; Aina / Anowu / Opeibi 2018). However, the
choice of the two countries is not meant to be an exemplar of research in other coun-
tries across the continent. The choice is convenient; allowing us to highlight research
findings on language challenges in multilingual courtrooms. The common factor be-
tween Kenya and Nigeria, a part from the inherited British legal traditions, is the
dominance of English in the justice system meant to serve a population for who
the language is, at best, a second language. Levels of competence in English in
the two countries are dependent on many factors, such as level of schooling and
the competence of the teachers in English as a Second Language (ESL) class one
is instructed in.
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1. Court Interpreting — Kenya

The challenges faced by court interpreter and categories of interpreter errors in the
Kenyan context is a topic that has received a lot of scholarly attention in recent years
with recommendations for training programmes for the lay court interpreters (Kiguru
2008; Onsongo 2010; Owiti 2015; Wangui 2015).

The studies above source data from subordinate courts in interpreter mediated
proceedings. Since 2010, English and Kiswabhili are official languages in Kenya. Be-
forehand, English was the sole official language in Kenya. Despite the 2010 constitu-
tional change that elevated Kiswabhili to official language status, English still dom-
inates the courtroom as the de facto language of writing charge sheets, taking down
the court record, writing of judgement and the delivery of the same. It is also the lan-
guage used to make oral presentations before court by counsel and expert witnesses
(Kiguru 2014). However, not all litigants are conversant with English, necessitating
the use of interpreters.

Most interpreters in Kenyan subordinate courts are bilinguals who are employed
as clerical officers. Training or aptitude in interpreting is not a factor in hiring. Yet, it
is these clerical officers, who are expected to mediate between the languages and cul-
tures, that meet in the courtroom. The study by Kiguru (2008) documents the lan-
guage-based challenges faced by these lay court interpreters, and also highlights
the problem solving strategies they employ. The challenges are sorted into three cat-
egories: legal jargon, culturally bound expressions and slang/colloquialisms. The in-
terpreter has to find equivalents for English legal jargon in languages that do not have
alegal register. The study shows how legalese like a minor, interstate, mitigation and
personal bond as used by legal professionals, and words like rape, defilement, lac-
erations and high calibre weapon as used by expert witnesses are a constant challenge
to a lay interpreter. At the heart of the problem is the reasoning that anyone who can
speak two languages can interpret across them. As such, there has been little effort to
equip interpreters with knowledge, skills and tools to deal with jargon for which, to
put it bluntly, there is no simple equivalent in local languages.

Equally problematic are culturally bound expressions in local languages that have
no equivalents in English. The study shows that idioms and proverbs, colour terms,
euphemisms and kinship terms are a source of challenge for interpreters. Euphe-
misms are particularly noticeable because both witnesses and the interpreters use
them. The study notes that there is tendency to use euphemistic expressions when
discourse touches on sex, sexuality and bodily functions. This can be problematic
in rape and defilement cases, where the lack of specificity in euphemisms can
water down testimony. In contrast, euphemisms can also lead to erroneous conclu-
sions, as the following example illustrates (source: Kiguru 2008).

Witness: On examination, it was found that the patient’s vagina and vulva were bruised. The
hymen was also broken. This was conclusive evidence that somebody had had carnal knowl-
edge of her that involved actual penetration.
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Interpreter: Daktari alipomkagua alipata ushahidi kuwa ulimfanyia kitendo hicho.
(When the doctor examined her, he found evidence that you had done that act on her.)

The witness in this rape case is a medical doctor. The doctor’s testimony is about
the physical signs he saw on the patient that proved that she had had sexual inter-
course. The evidence is not linked to any one person nor does it mention the word
rape; this being the charge that the accused is facing. The doctor’s statement is:
“This was conclusive evidence that somebody had had carnal knowledge of her
that involved actual penetration” (Kiguru 2008: 97). The interpreter version avoids
the descriptions that mention sex organs and the act of sex. Instead, the interpreter
gives a summary rendition in which she categorically asserts that the doctor’s exami-
nation had found evidence the accused had done that act. This example shows the
inherent danger of using untrained interpreters in courtroom settings where determi-
nation of guilt or otherwise hinges on a reconstruction of events to which the fact
finder was not party to. In such a setting, alteration of utterances can lead to the
wrong ‘facts’ getting into the court record, or, as in the case in the example
above, to a litigant getting erroneous information, which could in turn affect his de-
fence strategy.

It is such errors that Kiguru (2008) highlights under nine categories namely gram-
matical errors, distortion, lexical errors, omission, and errors arising from lack of def-
inition of the interpreter’s role, procedure and ethics. Other categories of errors are
added information, ambiguity, literal translation, and errors arising from the work
environment.

However, the study also reveals the problem solving strategies the lay interpreters
use to deal with legal jargon, culturally bound expressions and slang/colloquial ex-
pressions. Overall, the data for the study shows a total of ten interpreting strategies in
use by the court interpreters. The most frequently used was definition (38 %) while
equivalence (16 %) and explicitation (10 %) came in second and third respectively.
The fourth most used strategy was amplification (7 %) while the fifth was adoption
(2 %). The other strategies; compression, nativization, modulation, paraphrasing and
transposition account for 1 % each (Kiguru 2008). However, this study fails to show
the impact that both the challenges and problem solving techniques revealed have on
case outcomes. Indeed, there is need for research into interpreter-mediated litigation
to determine levels of satisfaction by both litigants and judicial officers.

The studies by Onsongo (2010), Owiti (2015) and Wangui (2015) still focus on the
challenges faced by lay interpreters in different sociolinguistic contexts in Kenya. All
the studies acknowledge the difficult language and cultural situation, the Kenyan
court interpreter works in, and they all share in the call for training programmes
for the interpreters.
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2. Power in Courtroom Discourse — Nigeria

The concept of language and power in courtroom discourse has also attracted
scholarly interest across the continent. Kiguru (2014) highlights the plight of pro
se litigants in Kenyan courts by comparing their use of language strategies to formu-
late a defence to those of lawyers. In the South African setting, Moeketsi (1999) fo-
cuses on the linguistic involvement, or lack thereof, of unrepresented litigants who
are additionally uneducated, less legally prepared and less powerful. However, we
focus on the Nigerian courtroom where, like in the Kenyan context, the English lan-
guage dominates proceedings.

Aina / Anowu / Opeibi (2018) show how information seeking interrogatives,
which are assumed to be the friendliest to witnesses as they give them a free reign
to tell their story uninhibited, end up being a means of witness control by counsel.
The study shows that examining counsel build in presuppositions into their questions
which, in answering the question, the witness may not be able to deny. Such presup-
positions are then made into subjects of contention, and the lawyers force witnesses
to respond to contradictions that arise from the presuppositions embedded into ques-
tions. Another mode of control is the framing of the questions so that a witness is tied
to an answer that directly responds to the wh- element without room for elaboration.
These, coupled with other conducive questioning strategies, give power to the attor-
neys to shape the narrative and answers of the witness to suit a particular version of
facts. One notes that the issues addressed, and indeed the findings by these scholars,
are universal. They too acknowledge the vast literature that exists on the way legal
professionals use questions to control witnesses and constrain answers.

The findings on the pragmatics of the discourse by Aina/ Anowu / Opeibi (2018)
capture a unique character of courtroom discourse in Nigeria. They document that the
“Nigerian socio-cultural setting encourages legal counsel to exercise absolute control
of courtroom” (ibid: 154). The counsel represent a class set apart by their prowess in a
foreign language and legal training. The confrontational nature of adversarial litiga-
tion gives a chance for the lawyers to dominate through forceful display of masterly
of the English language. By so doing, the professionals intentionally exploit the ten-
dency in African societies to confer respect and authority to those with a high ability
to manipulate linguistic resources. In the face of such display of power, the less pow-
erful participants are reduced to silence. This is a sad example of how the advantaged
position of colonial languages can still be used to disadvantage a large section of the
society in formal settings, years after the continent attained freedom.

The authors further note that even among the class of counsel a hierarchy exists.
They cite the example of those who have earned the title of Senior Advocate of Niger-
ia as being at the pinnacle of power in the legal arena. The scholars assert that even
presiding judges accord them first place in speaking. While the pecking order of se-
niority in formal setups is always a source of power everywhere in the world, it be-
comes a concern if this can be used to the disadvantage of a litigant whose life, prop-
erty or liberty might be at stake. The findings by these scholars is by no means con-
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clusive in this regard but point to an area that could benefit from more in depth re-
search.

Another study in this context is Sanni’s (2016) of face threatening acts in cross-
examination discourse in selected cases. The researcher’s concern is with the fact that
lawyers:

[...] verbally exploit witnesses by being harsh, rude, and brash, deploying mockery, sarcastic
tones, facially confronting witnesses and sometimes pointing accusing fingers to the wit-
ness. These actions sometimes have psychological implications on the witness who some-
times feel threatened, and intimidated (ibid: 9).

There is nothing uniquely Nigerian about these observations and concerns regard-
ing the conduct of lawyers in an adversarial system. However, we propose that an
ethnographic analysis of such use of language could help determine the extent to
which the adopted legal systems alienate those that seek justice (we note, without
any criticism, that this is not the thrust of argument by Sanni’s [2016] article).
The language question here would be whether adversarial ways of speaking help
or hinder the entrenchment of the rule of law in Africa. The validity of this question
lies in the social organisation of many African societies, where age comes with status
and respect. Elders can confrontationally question the youth but the reverse is
frowned upon. The very nature of adversarial proceedings overrules this order of
things, given that the cross examined draws power from formal training and may
therefore be younger than the cross examiner. This is a different form of power dy-
namics in the courtroom which legal linguists illuminate and, in doing so, make rec-
ommendations on ways of speaking in litigation that are sensitive to social context.

These studies provide evidence of the language challenge in the day-to-day ad-
ministration of justice to ordinary citizens on the continent. The challenge of estab-
lishing the culture of the rule of law on the continent is bemoaned by many (Justice
delayed and denied 2017; Mingst 1988). However, we argue that little has been done
to entrench the management of language as a way of enhancing access to justice and
as a means of ensuring that justice is seen to be done in the courts. We question the
logic of judicial reforms that focus on increasing the numbers of judges, magistrates
and courtrooms (as undertaken in Kenya in the present decade) but fails to address the
problem of a judicial system that uses bilingual court clerks who have no training in
law. It is through such studies that the challenges and opportunities the language-law
nexus presents can be highlighted.

VI. The Emergence of a Discipline: Challenges and Opportunities

This point, on the language of law in Africa, leads us to a related one: the place of
legal linguistics in the order of things in Africa. Coulthard (2010: 2) celebrates the
growth of forensic linguistics asserting that:
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[...] there has been a rapid growth in the frequency with which legal professionals and courts
in a number of countries have called upon the expertise of linguists. Forensic Linguistics has
now come of age as a discipline.

This quotation captures the very applied nature of forensic linguistics: linguistics
being called upon to lend their expertise to court. The application could also be in the
form of research findings in forensic/legal linguistics being used in the formulation of
policy and or best practices.

The areas of application are indeed many. One of these areas is communication
during investigations (police interviews, police interrogations and witness statements
taken/written by the police). Farinde (2009) has a chapter devoted to police-suspect
interrogations in Nigeria. However, this remains an exception to the norm in a con-
tinent where security agencies operate in shrouds of secrecy hard to explain. The
starting point for forensic linguists is lobbying for access and uptake of research find-
ings. There is need to make a case for the methods and solutions of forensic/legal
linguistics. Otherwise, little is achieved by research for research’s sake, especially
in a field that has tangible practical applications. However, the language case
needs to be made to all that work in areas where language-law research can find ap-
plication.

Issues of power asymmetry in the courtroom, language and speech styles of liti-
gants and the overall experience of litigants in the courts are real concerns to which
legal linguistics can shed light. Indeed, it is findings on such issues that should drive
the debate on the need for and the form of alternative ADR systems in Africa. More-
over, such studies can play an advocacy role for the place indigenous languages in
legal settings. This would be an important step toward addressing the common mis-
conception that to use an African language is to step out of formality. We argue that
this is a notion born of neo-colonial tendencies, and is perpetuated by those that ben-
efit from the professional mystification of the public through language.

As noted earlier, forensic/legal linguistics themes such as trademark disputes,
voice identification, authorship determination and communication in investigative
and courtroom settings, lend themselves to research that has tangible application
in determination of cases of the training of law enforcement and judicial officers
on best practices. A notable area is hate speech, which is criminalised in several Af-
rican countries (Kenya, Rwanda and South Africa). However, Kenyan courts have
been unable to convict anyone using this law due to, among other things, lack of a
language criterion for determining what constitutes the crime of hate speech.
Thus, the coming of age celebration for forensic/legal linguistics alluded to by
Coulthard (2010) needs more preparation before it can be staged in Africa.

To this end, notable strides have been made. The International Association of For-
ensic Linguists (IAFL) held the 1* Regional Conference South Africa in July 2018.
The conference was dubbed “the first to be held in Southern Africa, and South Afri-
ca” and was hosted by Cape Peninsula University of Technology in affiliation with
Rhodes University. The conference book of abstracts features papers covering di-
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verse topics in forensic/legal linguistics. Moreover, conference aims included the
creation opportunities to interact with practitioners and to enable the creation of col-
laborations that can foster research. Such fora are important avenues for linguists to
show case their methods, tools and solutions to practitioners and policy makers.

We argue for more conferences and workshops at national, regional and continen-
tal level as a way marshalling forensic/legal linguists and making their research en-
deavours visible. In addition, there is need for the establishment of chapters of inter-
national forensic/legal linguistics associations at country or regional levels. This can
form avenues for lobbying with practitioners. Moreover, professional associations
can facilitate a transfer of skills, knowledge and trainings between the Global
North and the Global South countries and establish collaborations between South-
South countries.

The role of universities in the growth of the emergent discipline cannot be over-
emphasised. It is hard to give statistics on forensic/legal linguists in Africa and even
of universities that offer courses in this area. An internet-search-engine research re-
veals a number of post-graduate programmes at universities in South Africa, Kenya
and Nigeria. However, such a search cannot be exhaustive, given that the results are
dependent of search words used. We cannot assume that courses touch on the law-
language relationship must have the words forensic linguitics or legal linguistics
in them. However, we share the Omachonu and Wakawa’s (2010) concern about uni-
versities in Africa tendency to “do linguistics in its formal and bookish fashion”, even
when the concerns are applied. There is need for an audit of courses oriented to law-
language research to reveal the levels at which the thematic issues in the discipline are
being addressed, the areas that have been focused on and those that have been ne-
glected.

VII. Conclusions

Thrust of this article has been to highlight foundational issues that are likely to
shape the law-language research debate in Africa. The article has noted the varied
legal-systems reality on the continent that can be traced to systems imposed on,
the continent by colonial authorities, and superimposed on existing traditional dis-
pute resolution mechanisms. The grafting of different legal traditions took many
forms and success is chequered. However, the article has shown the need for more
language-oriented research into the workings of either the modern or traditional
legal systems, in order to shed light on the overall experience of the consumers of
justice and account for any dissatisfaction. Such research would feed into the
wider agenda on entrenching the rule of law and ensuring access to justice for all.

There is nothing inherently wrong with grafting systems onto others or completely
replacing an old system with a new one. However, the process can take many forms,
some more radical than others. The modern legal system in Africa came as a capsule
package: the judicial machinery, the elitist personnel terms and the dress code neatly
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wrapping up the philosophy, the law, and the language of the law. Whereas the present
legal systems in Africa may be here to stay, it is time to unwrap the package. Some
level of unwrapping has indeed happened in form of constitutional review, judicial
reforms and the formalisation of some traditional dispute resolution institutions.
Legal linguistics provides tools and methods of unwrapping the modern legal sys-
tems in Africa further, and thus promote a debate on issues at the language and
law intersect. Such a debate can shed light on parts of the system that may not be
serving the intended purpose and those that could be improved through a counter
transplant from traditional systems.
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Legal Linguistics in Italy
By Gianluca Pontrandolfo, Trieste'

Abstract

The aim of this chapter is to provide an overview of the interdisciplinary academic field of
legal linguistics in Italy. More specifically, it traces the evolution of this branch in this country
with a practical approach, that is to say, mapping the bibliographic scenario that constitutes the
whole body of research in Italian legal linguistics. The paper is structured in six core sections.
After an introduction to law and language, it provides an overview of the main fields of research
in Italy, the most important research activities, the academic situation and the editorial panor-
ama, and a final overview that takes stock of the research map. The results of this brief scrutiny
confirm that legal linguistics is an established and increasingly growing field of research in Italy
and that a gradual move is now taking place from the historical and traditional studies on the
typical traits of legal language into a more interdisciplinary area of research in which the notion
of legal genre and the contribution of computer-assisted methods become crucial.

Keywords: legal linguistics, law and language, research, didactics, research groups, Italy

I. Introduction

“Law does not need language but it is language itself”” (Cortelazzo 1997: 39). This
famous quote from the renowned Italian scholar Michele Cortelazzo, constantly re-
ferred to in many papers dealing with legal language (it. linguaggio giuridico or lin-
gua del diritto), stresses the pivotal role played by language as a vehicle for this cen-
tral area of our lives; the language allows the transmission, interpretation and en-
forcement of the legal acts, it is the tool of the trade of legal experts and its importance
in the legal field is paramount compared to other languages for special purposes
(LSP). While this statement has never been questioned so far, it is true that only re-
cently citizens, state administrations and legal operators have demonstrated a re-
newed interest in language, with a particular attention to the understanding and com-
municative efficacy of legal texts.

The branch of legal linguistics (it. linguistica giuridica), conceived as an interdis-
ciplinary area in which law and language communicate and share research objects,

! This chapter is partially framed within the project entitled “Discurso juridico y claridad
comunicativa. Andlisis contrastivo de sentencias espafiolas y de sentencias en espafiol del
Tribunal de Justicia de la Unién Europea” (FFI2015-70332-P), financed by the Spanish Mi-
nisterio de Economia y Competitividad and FEDER funds (Principal investigator: Prof.
Estrella Montolio Duran, Universitat de Barcelona).



60 Gianluca Pontrandolfo

has been increasingly gaining attention in Italy over the last sixty years, and today it
can be considered a full-blown sub-field of Italian linguistics.

The present chapter traces the evolution of this branch in Italy by guiding any per-
son interested in legal linguistics to move smoothly among the different subfields of
research that now make up this academic discipline. The references quoted in the text
are conceived as a tentative map, as it would be virtually impossible to quote every
single study carried out in our country.

I1. Research in Italian Legal Linguistics

Legal linguistics has been the subject of extensive research in Italy. Many scholars
from different backgrounds have explored the intersections of language and law and
have even gone beyond them, recognising its close connection with many other
neighboring fields (political science, sociology, philosophy, etc.).

Trying to map the historical and recent research in legal linguistics in Italy is not
an easy task, due to the vast literature produced in the last decades. An excellent bib-
liographic map of the research carried out on legal Italian has been drawn up by Dario
Mantovani (University of Pavia)’, who has drafted a complete bibliographical over-
view of the wide array of perspectives with which law and language have been and are
being explored in time in Italy. A more general approach is also provided in
Barbera et al. (2014), who trace the main trajectories on legal linguistics, focusing
especially on recent methods like corpus linguistics.

The aim of this section is to underline some of the research areas that have re-
ceived attention over the last sixty years. In order to map the field with a systematic
approach, the outputs produced in this interdisciplinary area have been classified into
seven main groups, which reflect how legal linguistics has evolved in Italy and where
it is heading. It is obvious that it is not possible to cover all research on legal linguis-
tics and legal language, and that the studies mentioned may pertain to more than one
group due to the inner interdisciplinarity charactersing this research, so the borders of
each area need to be considered as flexible limits.

1. Early studies on Italian legal language

Early studies on law and language in Italy centered around the historical and so-
ciological profiles of legal language (see: De Mauro 1986) and tended to concentrate
on legislative texts (De Mauro 1963; Fiorelli 1994). The merit of these early studies
has been providing a first general overview of the typical traits of legal language
(Lumia 1992) that distinguished it from general language. The studies carried out
in these years have been instrumental to the following descriptive research on
legal language and its history.

% http://lalinguadeldiritto.unipv.it/bibliografia.html (03/11/2018).
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2. Studies on the simplification of legalese

One of the first academic fields of research on the binomial law and language con-
cerned the simplification of legal and administrative language. Simplification of
legal language (or legalese) is one of the most fashionable topics that has been gain-
ing attention throughout the last forty years, also due to the inner interdisciplinary
aspects related to the task itself, which inevitably requires synergies between legal
and linguistic experts. The need to draw citizens closer to legal and institutional
texts is now a global trend that has been translated worldwide into a huge number
of initiatives. One of the first attempts dates back to the 1970s and was carried out
in the Anglophone countries within the framework of the so-called Plain Language
Movement (see: Mattila 2013: 328—-331), whereas most recent initiatives can be
traced both at a supranational level by the European Union (see the campaign
“Write Clearly”/“Fight the Fog”) and at national and federal levels. Many govern-
ments, public institutions, bodies and scholars from different traditions have staked
heavily on plain language.

The need for accessibility (the right to understand and be understood) lied at the
heart of many studies developed in Italy. Even though there is no specific target as
legalese tends to characterise every legal genre, in Italy, the simplification pro-
grammes” have tended target to legislative/normative texts, especially bureaucratic
ones (the so-called burocratese). Since the famous public attack by the novelist
Italo Calvino (1965/1995) against the anti-language*, epitomising the debate
about the (complicated) language used by institutions with citizens, a number of Ital-
ian scholars have reflected upon legislative writing, trying to propose guidelines for
simplifying legalese. Worth mentioning is the 1993 Stylistic Code of written commu-
nications for the public administration, followed by the Style manual edited by Fior-
itto (1997). Extensive research carried out by Michele Cortelazzo (University of Pa-
dova) focuses on legislative drafting and good practices (see: Cortelazzo / Pellegrino
2003); his portal® represents a point of reference for any scholar interested in clear
and simple administrative language. This area has always been characterised by a
practical approach: Scholars have been involved in proposing guidelines to improve
the readability of Italian legal (administrative) texts.

3 Most of the guidelines and manuals available to this day concentrate on administrative
language (Fioritto 1997; Cortelazzo / Pellegrino 2003; ITTIG / Accademia della Crusca
2011), with some exceptions focusing on legislative writing (e.g. Pattaro / Sartor / Capelli
1997, the “Circolare n. 1/1.1.26/10888/9.92” of 2 May 2001; the 2007 “Regole e suggerimenti
per la redazione dei testi normative” supported by the Italian Interregional Legislative Ob-
servatory), together with some important theoretical studies (among others: Libertini 2012;
Zaccaria 2012).

* http://www.matteoviale.it/biblioteche/antologia/ant_calvino.html (03/11/2018).
* http://www.maldura.unipd.it/buro/ (03/11/2018).
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3. Legal language as LSP: features and genres

When conceived as a language of special purpose, legal Italian is a diaphasic and
diastratic variety. The study of legal Italian as LSP has been undertaken by scholars
with an expertise in text linguistics and pragmatics (but also in sociolinguistics), who
have been interested in the features that distinguish it from other LSP (medicine, eco-
nomics, politics, etc.), ranging from the micro-textual level (lexical and terminolog-
ical, morphosyntactic, phraseological features) to the macro-textual dimension (e. g.
rhetorical moves). This strand of research tends to focus on the single text-types (ex-
positive, informative, regulative, argumentative, narrative) and genres (normative,
interpretative and applied texts).

Among the studies dealing with the general traits of legal language, it is worth
mentioning the seminal book by Mortara Garavelli (2001), one of the first studies
of the words of the law in Ttaly®. The typical features of legal Italian had already
been mentioned in earlier studies by Scarpelli / Di Lucia (1994) and
Cortelazzo (1997). Another overview of the main features of this LSP is provided
by Ondelli (2007) and later by Garzone / Santulli (2008); both contributions under-
lined the key role of texts/genres in the description of legal language(s). The idea be-
hind these earlier studies is that there is no single legal language but many languages
according to the types of genres, and each variety has its own typical traits.

As far as the research on texts is concerned, Italian scholars have been investigat-
ing different genres of legal texts over the last sixty years.

Particularly relevant for the impact it had on legal linguistics is the strand of re-
search dealing with normative or legislative texts, which has significantly contribut-
ed to the description and understanding of legal Italian. Scholars have devoted atten-
tion to the language of Italian laws/acts (leggi) (see among others: Sabatini 1998,
2005; Marchesiello 2013; Viale 2014) as well as to the language of national
Codes (e. g. Civil Code, Belvedere 1994; Criminal Code of Procedure, Cortelazzo
2001). The Italian Constitution has also been studied by some Italian famous linguists
(De Mauro 1998; Mortara Garavelli 2011) but also legal experts (e. g. Silvestri 1989).

Judicial texts have also been explored with a strong focus on texts produced within
civil and criminal proceedings, especially judgments. Indeed, the linguistic and dis-
cursive features of Italian judgments have been widely investigated by many scholars
who have provided a detailed profile of this judicial genre, which is one of the most
studied genres in Italy (among others: Santulli 2008; Garavelli 2010; Ondelli 2012;
Dell’ Anna 2013).

Notary texts (contracts and wills/testaments) have received less attention com-
pared to the other legal genres (among the exceptions see Mortara Garavelli
(2006) on notarial deeds, Visconti (2013) on contracts).

© A good and brief introduction to the essential features of Italian legal language is found in
Serianni (2003) (Chapter 8).
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Finally, administrative and bureaucratic genres, generally targeted as texts need-
ing simplification (see I1.2.), have been studied by a well-fed group of Italian schol-
ars, who have focused on texts produced by public administrations, addressed to sin-
gle persons or to the public in general, and aimed at communicating some legal acts or
actions (see among others: Viale 2008; Cortelazzo 2014; Lubello 2014).

4. Theories of legal linguistics: philosophy, semantics, sociolinguistics

Many theoretical and philosophical studies focused on legal language and espe-
cially on normative texts. Studies on the relationship between law and language in
this area have always been characterised by the insights of analytical philosophy.
At the beginning of the sixties, scholars of philosophy of language began to inves-
tigate legal speech acts and deontic logic based on seminal works by Austin
(1962) and Searle (1969). This strand of research was framed within legal semiotics
(the study of law as a set of signs), and the contributions of the scholars working in
this area tended to concentrate on the semantics and pragmatics of legal language
(Scarpelli 1969; Conte 1989, 1994, 2001). As pointed out by Mantovani in his over-
view (see footnote 3), these theoretical and philosophical studies differ from other
studies because they are not focused on a specific natural language (say legal Italian),
but on structures and universal features of legal language. In her edited volume of
2010 on the language of law, Visconti provides an overview of interdisciplinary per-
spectives, ranging from the role of custom law (Sacco 2010) to the vagueness of
norms (Luzzati 1990), from problems of interpretation (Chiassoni 2010; Guastini
2010) to the concept of legal act (Di Lucia 2010).

In this line of research, it is also worth mentioning the sociolinguistic and prag-
matic studies carried out in the field of judicial rhetoric, as the extensive research
carried out by Patrizia Bellucci (see: LALIGI in III.1.; Orletti / Mariottini 2017).

5. Legal translation theory and comparative law

In the second half of the XIX century, the philosophical and hermeneutical reflec-
tion shed light on the historical relationship between linguistic expressions and legal
objects, thus contributing to the development of an interesting body of research deal-
ing with the techniques of linguistic transposition of legal concept from one lan-
guage/culture to another (see: Cavagnoli / Toratti Ferrari 2009). The categorisation
of legal objects and the comparison of legal institutes and concepts have been the
research object of many scholars, the majority of them legal experts (law scholars),
who studied legal translation theory from the perspective of comparative law.

Seminal works by Rodolfo Sacco (1992, 1994) or Barbara Pozzo (University of
Insubria) (Pozzo / Timoteo 2008) helped legal linguists to get a better understanding
on how legal systems work (Gambaro / Sacco 1996; Ajani 2006) and how legal trans-
lators can approach legal texts (see: Frosini 1992).
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This research field, which lies at the intersection of contrastive linguistics and
legal translation studies, is nowadays a productive area for many comparative law-
yers’, who are widening the research interests of many Italian scholars interested in
legal linguistics.

6. Legal discourse and stylistics

An interesting field of research in Italy has been focusing on the discursive and
pragmatic features of specific genres. The study of language in context has proved
to be particularly fruitful, especially from a contrastive perspective. An example
among others is the study of legal discourse markers as a textual feature distinguish-
ing legal texts from other general and technical texts. A remarkable example is the
study conducted by Jaqueline Visconti (University of Genova) in 2000. Framed with-
in the area of legal lexical semantics, Visconti analysed the areas of similarity and
differences between English and Italian conditional discourse markers (e.g. dato
che, a patto che, qualora, etc.). Her study provided new insights into contrastive lin-
guistics and diachronic research, and inspired other contrastive studies (see: Garofalo
2006; Pontrandolfo 2014).

Another research field explored the stylistic traits of legal texts. An important area
of research has involved the style of legal genre; judgments, for example, have been
extensively analysed in terms of style by many scholars (e. g. Gorla 1967, 1968; Cor-
dero 1986; Ondelli 2012), especially from a contrastive view (e. g. common-law vs.
civil-law judgments) (see: Pontrandolfo 2016: 63—-68).

Other scholars have investigated style from a different angle, that is to say, the
differences between original legal language and translated one (at the EU level) (Nys-
tedt 2000). EU Italian as a kind of eurolect, considered as a subcode, radicated into a
European situational and communicative context, and born from the constant oper-
ation of interlinguistic transposition, has nowadays received the attention of many
Italian scholars, who often adopt a corpus-based perspective to study the distinctive
traits of EU Italian and national legal Italian (see: Pontrandolfo 2011; Ondelli 2013;
as well as the international project on the Eurolect coordinated by Laura Mori,
UNINT University of Rome, Mori 2018: 1).

7. Legal linguistics and computer science

Studies in this area deal with the computer-assisted data processing on a wide
array of perspectives. One of the earliest studies conducted in this field was that
of Giovanni Rovere (University of Heidelberg), who was one of the first Italian schol-

"To mention some names: Angela Carpi (University of Bologna), Letizia Casertano
(University of Insubria), Valentina Jacometti (University of Insubria), Piercarlo Rossi (Uni-
versity of Torino), Raffaele Caterina (University of Torino), Mauro Bussani (University of
Trieste), Gigliola Di Renzo Villata (University of Milano).
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ars introducing corpus linguistics methodologies for the study of Italian legal lan-
guage (see: Rovere 2005). Even though the corpus approach was not fully explored
in his volume, he had the great merit of underlining the advantages of using corpora in
legal linguistics when approaching specific linguistic and discursive traits (e.g. the
use of articles, pronouns, suffixes like -ita, the position of adjectives in technical noun
phrases, constructions with da + infinitive, the distribution of instrumental adverbs,
as well as verbs and discourse markers). Indeed, his study paved the way for many
other corpus-based studies in legal linguistics.

As a matter of fact, statistical software is commonly used in combination with cor-
pora of legal texts to assess the differences in terms of lexical richness, lexical den-
sity, readability, etc. of Italian legal texts, also in comparison with other legal lan-
guages (see: Ondelli / Pontrandolfo 2015).

As far as legal corpora are concerned, an overview of the main collection publicly
available for the study of legal Italian is provided in Pontrandolfo (2012). One of the
most important and pioneering bilingual (English-Italian) legal comparable corpora
is BoLC?, developed at the University of Bologna under the supervision of Rema
Rossini Favretti. Another corpus of Italian legal academic texts is CADIS’, devel-
oped at the University of Bergamo within the activities carried out by the CERLIS
group. A subcorpus of CADIS contains English and Italian legal texts, which have
been quantitatively and qualitatively scrutinised.

Relying on empirical data helps scholars confirm their hypotheses and strengthen
their methodological awareness.

8. Legal translation & interpreting research

The focus of this subsection is exclusively on legal translation and interpreting in
Italy and not on legal comparative studies and legal translation theory (comparazione
giuridica), which has been dealt with in 5. The scholars mentioned in this section,
unlike the others referred to in 5. who have a strong legal background, are linguists
(translators and/or interpreters), who have specialised in legal linguistics and trans-
lation.

The interest for legal translation (and later on interpreting) as a teaching and re-
search field was awakened by a first international conference held in 1995 and organ-
ised by the Linguistic Center of the Bocconi University in Milan. Scholars from dif-
ferent parts of the world gathered together to debate around legal language from three
basic angles: the nature and general features of legal Italian, French, English, German
and Spanish, the analysis of the translation challenges related to the discursive genres
typical of the legal communication, and the reflection upon some teaching experi-

8 http://corpora.dslo.unibo.it/bolc_eng.html (03/11/2018).
? http://dinamico.unibg.it/cerlis/page.aspx 7p=245 (03/11/2018).
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ence at university level of the above-mentioned legal languages. The proceedings of
the conference were published in 1997 and edited by Schena (1997).

The conference was followed by another important event, the Second Internation-
al Conference held in Milan at the Bocconi University within the framework of an
agreement between the former Faculties of Translation and Interpreting of Trieste
and Bologna. The novelty of this second international event lied in the presence
of translators and legal experts/lawyers at the same roundtable. The topics dealt
with ranged from strictly linguistics issues, such as lexical, syntactical and phraseo-
logical features of legal languages, to the translation of contracts, international agree-
ments, judgments, as well as some insights into court and parliamentary interpreting,
etc. A whole section of the conference was also dedicated to teaching legal language
and translation. The main goal of the conference was laying the foundation for over-
coming what at that time was considered the incommunicability of the methodolog-
ical tools of analysis adopted by legal scholars, linguists and translators, when inter-
preting and comparing legal discourse. The proceedings of this second conference
were published in two volumes and edited by Schena / Snel Trampus (2000, 2002).

From 2000 onwards, legal translation has been increasingly attracting attention in
Italy, not only as a relatively new academic discipline to be taught in university de-
grees in Specialised Translation (see IV.2.), but also as an interdisciplinary research
field.

As far as legal translation theory is concerned, it is worth mentioning one of the
earliest papers on the inner challenges of translating the law by Maurizio Viezzi (Uni-
versity of Trieste) (1994). A complete introduction to the field was provided by Fab-
rizio Megale from the UNINT University of Rome (2008), in which he carries out a
detailed survey of the main theories of comparative law and applied linguistics, ad-
vocating for an interdisciplinary approach to the study of law and translation. The
paper by Wiesmann (2011) provides an insight into the nature of legal translation,
examining text-internal and text-external factors by which the translation of legal
texts differs from the translation of other specialised texts.

Legal translation between Italian and other languages is today a solid niche of re-
search. Legal translation between English and Italian has been explored by a number
of scholars, among whom: Federica Scarpa (University of Trieste), in her works dedi-
cated to the translation of the common-law judgment (Scarpa / Riley 2000); Katia
Peruzzo (University of Trieste) with her investigations into the translation of the Ital-
ian Code of Criminal Procedure in English (Scarpa / Peruzzo / Pontrandolfo 2017).
Legal translation between Dutch and Italian was only analysed in the early 90 s by
Rita Snel Trampus (1989). As far as legal German is concerned, in addition to the
already mentioned works by Magris, Rega and Wiesmann, it is worth mentioning
the research carried out by Fabio Proia (UNINT University of Rome), who focused
on the translation of a specific technical genre (patents). Legal translation between
French and Italian has been the focus of a 2013 publication edited by Michele De
Gioia (University of Padova), whereas the Spanish-Italian combination has been
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the interest of many pieces of research by Giovanni Garofalo (University of Berga-
mo) (2003, 2009) and Gianluca Pontrandolfo (University of Trieste) (2016, 2017).

A recently new and promising research field in Italy is legal interpreting. Some
theoretical insights into the profession of court interpreters and mediators are
found in a recent volume by Rudvin / Spinzi (2015), as well as in other papers by
different Italian scholars, like Sandrelli (2011), Ballardini (2005) and Falbo / Viezzi
(2014).

II1. Research activities

There is a number of outstanding projects currently ongoing in many Italian uni-
versities. The following sections present the scholars involved in these research ac-
tivities, also mentioning those Italian researchers who regularly carry out their stud-
ies in Italy but work with other legal languages and not directly with Italian.

1. Research groups and projects in Italy

There are many groups and projects involved in Italy’s legal linguistics research.
One of the first research group was the already mentioned initiative coordinated by
Michele Cortelazzo (University of Padova) — called Linguaggio amministrativo
chiaro e semplice — who set up many activities, both at training and research levels,
devoted to the simplification of administrative language. The portal, mentioned in
I1.2. (see footnote 5), contains useful resources for the legal linguists interested in
this subfield: guidelines to write clear administrative texts, the TACS corpus, a col-
lection of administrative texts re-written and simplified according to the criteria of
linguistic simplification and communicative efficiency, a number of bibliographic
references, links to other interesting webpages, etc.

Another interesting project is the REI (Rete d’eccellenza dell’italiano istituzio-
nale)'. The main objective of this network was improving the quality of institutional
texts produced by national and international public administrations. Created in 2005,
it was conceived as a point of contact among translators, linguists and other operators
involved in institutional communication in Italian. Legal language, with a special
focus on terminology, was one of the working areas of the group.

A full-blown center, specialised in legal linguistics and informatics, is the ITTIG
(Institute of Legal Information Theory and Techniques)'". Located in Florence, the
ITTIG belongs to the Italian National Research Council (CNR) and was born as
the Institute for Legal Documentation (IDG) in 1968, then became ITTIG in
2002. The center conducts research in the field of legal informatics and information

' http://www.treccani.it/magazine/lingua_italiana/speciali/burocratese/murillo.html (03/11/
2018).

" hitp://www.ittig.cnr.it/IndexEng.htm (03/11/2018).
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technology law. It carries out its research with a constant interaction between the aca-
demic and the scientific world; its applied research focuses on the relationship be-
tween law and legal science, and information and communications technologies.
One of the great merits of the Institute is that of working closely with public admin-
istrations on topics related to e-government. It produces and distributes legal data-
bases and makes specialised software and tools for online legal information, online
dissemination, and for the interoperability of government data. One of its areas of
expertise is the so called legimatics (computing for legislation), which deals with
model-creation of the legal reasoning and procedure related to the legislative process,
applied to both the drafting of legislative texts and to political, decision-making and
feasibility analysis.

Another important and historical center was the LALIGI'> (Laboratorio di Lin-
guistica Giudiziaria), founded in 1996 by Patrizia Bellucci (University of Firenze).
Even though it is known as Forensic Linguistics Laboratory in its English translation,
the center did not deal exclusively with the current meaning of the term forensic lin-
guistics (see: Tiersma’s renowned definition'?). It was one of the pioneering research
centers dedicated to the analysis of the legal and judicial world; it carried out an ex-
tensive research on criminal proceedings, taking into consideration the aspects and
problems of linguistic nature, but with strong applied consequences. The LALIGI was
one of the first Italian academic centers that fully explored the interdisciplinarity be-
tween law and language, taking advantage of the synergy of different but comple-
mentary methodological viewpoints: from dialectology to variationist sociolinguis-
tics to conversational analysis to ethnography of communication, declined under the
interpretive or interactionist perspective. Bellucci was actually one of the first schol-
ars introducing judicial sociolinguistics; she was definitely a forerunner of corpus-
based studies of oral judicial communication (analysis of transcriptions of judicial
proceedings) (2005) (see: 11.4.).

Among the recent research centers, it is worth mentioning the TRANSJUS" (Uni-
versity of Trento) (Laboratorio di comparazione, traduzione e linguistica giuridica),
coordinated by Elena Ioratti Ferrari. The goal of the project is developing construc-
tive synergies among different competences, by means of terminological descrip-
tions, scientific reflections on legal translation theories and methods applied to the
transposition of EU legal concepts and institutes, as well as training scholars in
the interdisciplinary field of legal translation. From the research perspective, the
TRANSJUS members have been actively involved in three core areas: legal linguis-
tics, legal translation and comparative law.

A very active research center is the CRILL (Centre for Research in Language and
Law)"®, established by the English Language Chair within the Department of Law of

12 http://www.patriziabellucci.it/laligi/objectives_eng.htm (03/11/2018).
"% http://www.languageandlaw.org/FORENSIC.HTM (03/11/2018).

' http://www.jus.unitn.it/transjus/ (03/11/2018).

'3 hitp://www.crill.unina2.it/ (03/11/2018).
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the University of Campania Luigi Vanvitelli (formerly: Seconda Universita degli
Studi di Napoli). It aims at disseminating scientific information and fostering dia-
logue on all aspects of the interface between language and law. The research center
promotes the development of research output by bringing together national and in-
ternational scholars, research students as well as practitioners from a variety of dis-
ciplines. The Centre organises conferences, seminars and visiting lectures, and un-
dertakes research projects by a combination of individual and collaborative research
of the highest international quality.

A recent international research project is the Eurolect Observatory'® coordinated
by Laura Mori (UNINT University of Rome). The objective of the research group is
the analysis of the EU varieties of legal language (eurolect, it: euroletto, eurogergo,
eurocratese), which have originated and become established within the linguistic
dia-systems of some Member States or in parts of them: England (United Kingdom),
Finland, France, Germany, Greece, Italy, Latvia, Malta, the Netherlands, Poland, and
Spain. The research is based on a large multilingual corpus of EU directives and na-
tional implementing acts aimed at confirming or disconfirming the hypothesis of the
existence of different EU legal varieties.

Finally, the IUSLIT Department of the University of Trieste'” is now capitalising
on the co-existence of the two sections of the structure (law and linguistics/transla-
tion and interpreting) with the participation in a number of research projects, both at
national and international level. Among the international projects, it is worth men-
tioning the QUALETRA project devoted to quality in legal translation training and
profession; TransLaw, aimed at exploring legal interpreting service paths and trans-
cultural law clinics for persons suspected or accused of crime and AVIDICUS 3, as-
sessment of videoconference-based interpreting in the criminal justice services.
Among the national ones, the development of a terminological multilingual knowl-
edge base in the legal field'® (coordinated by Marella Magris), hybrid textual produc-
tions in the European context (Stefano Ondelli), and legal (and police) interpreting in
criminal settings (Maurizio Viezzi and Caterina Falbo).

2. Research scholars working in Italy in legal languages
different than Italian

The study of the Italian legal language is strictly connected with the study of other
legal languages that are taught and researched in Italy. Although the focus of this
chapter is on legal Italian, it is worth mentioning some research groups and activities
of scholars (most of them Italian), based in Italian university, doing research with and

'S http://www.unint.eu/en/research/research-groups/39-higher-education/490-eurolect-ob
servatory-interlingual-and-intralingual-analysis-of-legal-varieties-in-the-eu-setting.html (03/11/
2018).

' http://iuslit.units.it/it/ricerca (03/11/2018).

'® https://lextrain.units.it/?q=termit (03/11/2018).
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teaching other legal languages, as they significantly contribute to the field of legal
linguistics, proposing methods, discussing problems and introducing comparative
perspectives. Indeed, some Italian scholars working with other legal languages
carry out contrastive studies. Interesting pieces of research are for example the semi-
nal work by Giuliana Garzone on performative acts in English and Italian legal texts
(1996), or the volume edited by Daniela Veronesi from the University of Bolzano
devoted to German and Italian legal linguistics (2000).

As far as legal English is concerned, the CRILL group (see: I11.1.) has been active-
ly involved in the dissemination of a wide range of topics related to legal English,
from the pedagogy of legal language (Girolamo Tessuto, Giuliana Garzone, Rita
Salvi) to the complexities of legal discourse (among others: Christopher Williams,
Girolamo Tessuto). One of the great merits of the CRILL school has been that of at-
tributing the right importance to discourse studies. The research group investigates
both the social and professional context, i. e. the ways professional legal communities
use language, as well as legal genres, key contexts in which authority, power, ideol-
ogy, areas of hybridity, intertextuality, interdiscursivity and recontextualization are
pivotal issues.

Members of the University of Bergamo and of the CERLIS group (see: 1I1.2.),
leaded by Maurizio Gotti, have been involved in the study of academic legal dis-
course in English (Michele Sala) and investigations into international commercial
arbitration practices, also from a contrastive perspective (among others: Maurizio
Gotti, Patrizia Anesa).

Scholars of the University of Modena and Reggio Emilia have also been studying
English legal linguistics from various angles: judicial/courtroom and argumentative
discourse (Davide Mazzi, Silvia Cavalieri, Nicholas Bromwich), legal semantics and
pragmatics (Marina Bondi, Giuliana Diani, Nicholas Bromwich, Silvia Cacchiani),
and contrastive phraseological studies (Giuliana Diani).

Scholars from La Sapienza University in Rome, namely Rita Salvi and Judith
Turnbull, have been actively involved in the study of the dissemination of legal Eng-
lish and the key role played by popularisation in this process.

As far as legal Spanish is concerned, seminal works by Carmen Sanchez Montero
and Giovanni Garofalo have initially focused on legal translation between Spanish
and Italian. Spanish legal linguistics is nowadays a solid research perspective of
some Italian scholars, dealing with Spanish legal discourse, including terminology
and phraseology (Gianluca Pontrandolfo, Giovanni Garofalo, Roberta Giordano), ju-
dicial argumentation, courtroom pragmatics, and forensic communication (Laura
Mariottini).

Legal French is a niche research field in Italy. One of the first studies was devoted
to the pedagogy of legal French (Leandro Schena). Works by Chiara Preite from the
University of Modena e Reggio Emilia have investigated lexicographic and popular-
ising aspects of legal French; Danio Maldussi, from the University of Bologna-Forli,
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has dedicated part of his research on LSP to legal language, especially from a com-
parative/contrastive and translation perspective; Micaela Rossi from the University
of Genova has been actively involved in the study of LSP terminology and metaphor;
some of her works deal with legal French.

As far as legal German is concerned, works by Marella Magris and Lorenza Rega
from the University of Trieste and Eva Wiesmann from the University of Bologna-
Forli have explored the features of this LSP, especially from a contrastive and trans-
lation point of view.

IV. Legal Linguistic in Italian academia

The following sections briefly present the place of legal linguistics in Italian aca-
demic institutions by shedding light on the departments in which law and language
officially co-exist, as well as on the didactics of legal linguistics.

1. Departments Law & Language

The idea that law and language could coexist within the same academic structure
was tested officially for the first time in two Italian University Departments: the De-
partment of Law, Economics and Cultures of the Insubria University and the Depart-
ment of Legal Language, Interpreting and Translation Studies IUSLIT) of the Uni-
versity of Trieste.

In line with the growing tendency to form larger departments, also due to technical
and administrative reasons, in Italy there are a number of new departments that are
exploring interdisciplinarity. A few of them are actually combining the linguistics
and the law dimension, such as the Department of linguistic-literary, historical-phil-
osophical and legal studies (DISTU, Tuscia University of Rome).

2. Teaching of legal linguistics

If one excludes the teaching of legal languages carried out at the Faculties of Law
(both at BA and MA level) and focuses exclusively on the terminological and textual
features of such LSP (see: Pontrandolfo 2017: 234 —235), then legal linguistics as an
academic discipline in Italy is taught only at a postgraduate level. An interesting
training initiative was the Masters in Law and Language, organised by the Trentino
School of Management in 2012/2013"%, aimed at introducing both lawyers and lin-
guists to aspects of legal linguistics from an interlinguistic and intercultural perspec-
tive. The teaching modules were structured to provide specific training on a number

19 https://www.tsm.tn.it/documenti/master/lingua_e_diritto/2012.brochure. MASTER _IN_
LINGUA_E_DIRITTO.pdf (03/11/2018).
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of issues, like law, culture and legal terminology, legal languages and disciplines, ap-
plied linguistics, pragmatic legal linguistics, etc.

It is also worth stressing the training initiatives organised within the Transjus re-
search group® (see: III.1.), coordinated by Elena Ioratti (University of Trento).

The only training initiative that is still active in Italy and specifically devoted to
legal language is the Masters, organised by the University of Pavia, entitled “The lan-
guage of the law”?'. Its main objective is training future experts in legal drafting with
skills in law and applied linguistics. Although its scope is limited to linguistic aspects
(legal writing), it is framed within a wider project aimed at mapping the research per-
spectives of legal linguistics, conceived as an applied discipline able to detect and
propose solutions to the problems related to the use of language in the production,
communication and interpretation of law.

As far as legal translation and interpreting is concerned, three Italian universities
have been involved in training professional legal translators and interpreters: the
UNINT University of Rome (Masters in Translation and Interpreting in the legal
and judicial field, 2012/2013); the IUSLIT Department of the University of Trieste
(Masters in Legal Translation, 2012/2013,2014/2015); and the Department of Mod-
ern Languages and Cultures of the University of Genova (Masters in Specialised
Translation in the legal field). The Trieste’s Masters has now been replaced by a
full-blown BA degree in Interlinguistic Communication Applied to Legal Profes-
sions, a highly innovative interdisciplinary training path, which is a unique reality
in Italy.

3. Editorial panorama

The editorial panorama of specialised journals and book series on law and lan-
guage is limited to two series, which confirms that legal linguistics still needs to de-
velop to become a full-blown academic discipline, at least from the editorial point of
view. The first one is a series edited by Barbara Pozzo, entitled Le lingue del diritto
(The languages of the Law)? within the renowned publishing house Giuffre, speci-
alised in legal research publications. The second one is a series edited by Girolamo
Tessuto, Explorations in Language and Law* (Novalogos, Rome), an internationally
interdisciplinary series that publishes research as well as articles and book reviews on
the interface between language and law in academic, professional and institutional
discourse contexts.

 http://www.jus.unitn.it/transjus/formazione/home.html (03/11/2018).
! http://lalinguadeldiritto.unipv.it/ (03/11/2018).

22 https://shop.giuffre.it/collane/le-lingue-del-diritto-collana-a-cura-di-barbara-pozzo.html
(03/11/2018).

 http://www.novalogos.it/drive/File/Explorationscollana.pdf (03/11/2018).
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It is worth mentioning that some Italian journals have dedicated special issues to
law and language; for example, issue 2/2015 of the Italian journal Textus was edited
by Federica Scarpa and Jan Engberg and focused on English legal language and trans-
lation*,

V. Old and new directions in LL in Italy

The overview provided in this section has confirmed that legal linguistics is an
established and increasingly growing field of research in Italy.

The last decades have witnessed a gradual move from the historical and traditional
studies on the typical traits of legal language into a more interdisciplinary area of
research, in which the notion of legal genre becomes crucial. This has been eased
by the advent of computer-assisted methods and, in general, by the availability of
a larger quantity of texts from different institutions. Indeed, the multilingual scenario
of European and international institutions and organisations, such as the EU, UN,
WTO, have strengthened the role of legal linguistics and shifted the focus from a sin-
gle legal language to many legal languages, stressing the fact that our national lan-
guage is inevitably influenced by the supranational varieties. Emphasis is increasing-
ly being put on the use of a European legal Italian (see: Mori 2018) and its role in the
emerging EU legal culture.

A growing body of research is focusing now on the non-sexist use of legal lan-
guage. Avoiding discriminations and getting an equal linguistic treatment between
men and women has become an objective of a good legal culture. The focus has
been placed so far on legislative texts (see: Robustelli 2011; Dell’ Anna 2014) but
it is being applied to other genres as well, and to legal and judicial society in general
(see: Cavagnoli 2013; Morra / Pasa 2015).

A promising area of research, which is proving very fruitful, is the use of comput-
er-assisted methods of corpus linguistics as well as Natural Language Processing
applied to legal linguistics. The advantages of these methods lie in that they allow
for methodological eclecticism (i. e. the possibility to triangulate different methods),
reducing speculation, as well as offering the possibility to verify hypotheses or to test
common beliefs on legal linguistics more systematically. Moreover, the use of Cor-
pus-Assisted Discourse Studies (CADS) will definitely increase in the near future in
Italy due to the advantages of allowing scholars to combine corpus (more quantita-
tive) insights and qualitative investigations into discourse types.

These new approaches will gain momentum in the years to follow and will def-
initely contribute to enhancing the understanding of the subtle nuances of this fasci-
nating interdisciplinary field.

2* http://www.carocci.it/index.php 2option=com_carocci&task=schedafascicolo&Itemid=
257&id_fascicolo=708 (03/11/2018).
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Legal Linguistics in Spain
By Gianluca Pontrandolfo, Trieste'

Abstract

The aim of this chapter is to provide an overview of the emerging interdisciplinary academic
field of legal linguistics in Spain. After introducing the features of the complex relation between
law and language in Spain, the chapter aims at mapping the most important areas of research of
Spanish scholars, underlining the main research foci. Emphasis is put on traditional linguistic
studies, legal genres, discourse analysis, modernisation of legal discourse, forensic linguistics,
legal translation, and interpreting studies. The paper also mentions the main research groups and
projects, the editorial panorama devoted to Spanish legal linguistics, as well as the training ini-
tiatives carried out for legal and linguistic experts. The overview confirms that, notwithstanding
the inexistence of a long-standing tradition in this field and the difficulty in drawing clear-cut
lines of research, legal linguistics is constantly growing in Spain and it is witnessing a consol-
idation from an academic perspective.

Keywords: legal linguistics, law and language, research, didactics, research groups, Spain

I. Introduction

The last four decades have witnessed a consolidation of the relationship between
law and language in Spain, so much that legal linguistics (sp. lingiiistica juridica,
lingiiistica forense, lingiiistica legal) is now starting to be considered as a full-
blown discipline, declined into a wide range of theoretical and applied perspectives
(Taranilla 2011: 32—47; Ballesteros / Lopez Samaniego 2017: 43—-44).

The idea that linguists can put their knowledge at the service of other disciplines
and take part in contemporary society is nowadays widely accepted. However, when
it comes to Spain, as Taranilla puts it (2011: 41), most of legal linguistics studies in
Spain are conceived, at least at the dawn of this emerging discipline, within the Eng-
lish linguistics sphere of influence, Translation Studies or teaching of Language for
Specific Purposes (LSP). This means that the contrastive perspective has always pre-
vailed over the monolingual one, with the final result that the interest in Spanish legal

! This chapter is partially framed within the project entitled “Discurso juridico y claridad
comunicativa. Andlisis contrastivo de sentencias espafiolas y de sentencias en espafiol del
Tribunal de Justicia de la Unién Europea” (FFI2015-70332-P), financed by the Spanish Mi-
nisterio de Economia y Competitividad and FEDER funds (Principal investigator: Prof.
Estrella Montolio Duran, Universitat de Barcelona).
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linguistics has not produced unified, specific lines of research, but a number of differ-
ent yet complementary perspectives (Cassany et al. 2007: 466)°.

The present chapter discusses some of the most important research perspectives,
bearing in mind that it would be impossible to mention every single study carried out
in this field. Moreover, tracing the trajectories of legal linguistics through theoretical
perspectives and analytical tools would be a hard task since most of the scholars who
studied legal linguistics did so by selecting a specific genre and describing its fea-
tures, combining heterogeneous analytical tools. For this reason, research in legal
linguistics in Spain is, in Taranilla’s words, “atomised” in the sense that there are
many individual studies on specific genres, most of them isolated, which rarely pro-
pose a theoretical and methodological perspective of investigation, thus limiting the
dialogue and interactions with other genres and the systems of genres (2011: 43 -44).

I1. Topics and directions

In order to map the research fields, the areas of interest and topics of Spanish
scholars have been categorised in the following groups:

1) analyses of legal language: the linguistic description of the typical features of
legal language distinguishing it from other Languages for Special Purposes
(LSP); these preliminary analyses focused on specific functional varieties, initial-
ly tackled from the lexical and morphosyntactic perspective;

2) analyses of legal genres: the notion of discursive genre, fruit of the interest of lin-
guistics for the communicative and pragmatic dimensions of texts, arose in Spain
thanks to the seminal works by Swales (1990) and Bhatia (1993), whose insights
were then applied to the analysis of Spanish LSP;

3) studies on the relationship between the linguistic form and the linguistic function
in legal contexts (legal language in context, e. g. the linguistic process of ques-
tioning suspects or accused persons in criminal proceedings) (see among others:
Figueras 2001; Ridao 2009; Taranilla 2011);

4) pragmatic analyses of legal language: due to the inner features of legal discourse,
Pragmatics has always been a privileged area of research for legal scholars:
speech acts and politeness are just two illustrative examples (see: Ridao 2009;
Taranilla 2009);

5) conversation analyses in legal contexts: communication ethnography and conver-
sational analysis, the study of the nature and functions of language in the nego-
tiation of social order within the framework of legal semiotics (Mattila 2013: 13);

% This is confirmed also by Mattila: “In the Spanish-speaking world, the term [legal lin-
guistics] appears not well established. Indeed, it did not appear at all in the source texts for the
chapter on legal Spanish” (2013: 7).
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6) studies on the social conditions in which legal discourse is generated (production
conditions of legal texts, ideology, power in the administration of justice);

7) studies at the interface of Applied Linguistics and Law, such as forensic linguis-
tics and simplification of legal language;

8) legal translation and interpreting studies.

The following sections emphasise some of these perspectives — more specifically,
lines 1., 2), 6), 7) and 8) — chosen for being particularly representative of the current
research trends in Spain. An overview of legal linguistics in Spanish-speaking coun-
tries (not limited to peninsular Spanish), especially from the point of view of legal
Spanish, has also been carried out by Mattila (2013: 273-304).

1. Traditional studies on legal language

The first and most productive research area is the investigation into the typical
traits of legal language. This area corresponds to what Mattila considers as “the
real nature of legal linguistics”, that is to say, the study of “the development, char-
acteristics, and usage of legal language; studies in this discipline may equally con-
cern vocabulary (notably terminology), syntax (relationship between words), or se-
mantics (the meaning of words) of the language” (2013: 11).

Influenced by seminal books on English legal language (e.g. Mellinkoff 1963;
Tiersma 1999), this strand of research has been characterised by the identification
of the linguistic and discursive features that distance legal language from ordinary
language.

Interestingly, the very first studies on law and language were carried out by legal
experts (e.g. Rodriguez-Aguilera 1969; Herndndez Gil 1987; Prieto de Pedro 1991;
Martin del Burgo y Marchan 2002; Cazorla Prieto 2007). These earlier studies, draft-
ed by experts in law, are characterised by a philosophical approach to the study of law
and language: the legal perspective prevails over the linguistic one and the consid-
erations on the inner features of legal language are just embryonal.

The first systematic work from the linguistic perspective is that of Alcaraz Var6 /
Hughes (2001), who targeted the book to translation and interpreting specialists (both
students and professionals). The book is still a point of reference for many scholars
working in Legal Translation studies (see: I1.6.): it contains a study of Spanish legal
language and particularly of legal terms and concepts analysed from the linguistic
perspective (lexical, syntactical and stylistic features) and translated into English
and French. The study was followed by other similar pieces of research, focused ex-
clusively on the linguistic perspective (Hernando Cuadrado 2003; Samaniego 2004).

Many of these traditional studies on the features of legal language have been fo-
cusing on terminological and lexicographic aspects of legal texts (see among others:
Cruz Martinez 2002; Fernandez Bello 2008; Girdldez Ceballos Escalera 2007; Fe-
lices Lago 2010).
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2. Research on legal genres

Swales’ (1990) and Bhatia’s (1993) theories of genre, considered as “a class of
communicative events, the members of which share some set of communicative pur-
poses” (1990: 58), highly influenced the GENTT (Textual Genres for Translation)
(see: 11.6.) research group of the Universidad Jaume I de Castellon (among its mem-
bers: Anabel Borja Albi, Isabel Garcia Izquierdo and Esther Monz6 Nebot).

Garcia Izquierdo’s (2007) and Borja Albi’s (2007) chapters on genre in LSP and
legal genres’ respectively were one of the first studies in which the genre theory was
systematically applied to the analysis of legal texts and later applied to translation
(Garcia Izquierdo 2005) and legal translation (Monzé 2002; Borja Albi 2005).

The idea behind these first studies is that legal language is not a homogeneous
variety, but a prism of different varieties highly influenced by the discursive genres,
which acquires a theoretical status able to justify how language works in legal set-
tings. The characterisation of legal genres is the core of other works (Castellén
2000, 2001; Lépez Samaniego 2010; Taranilla 2010; Lépez Samaniego / Taranilla
2012).

As far as the single genres are concerned (see Borja Albi 2007 for a detailed clas-
sification), research has focused on the following macro-genres:

— administrative texts (see among others: Calvo 1980, 1985; Castellén 1998, 1999,
2000, 2001; de Miguel 2000; Duarte 1997; Etxebarria 1997; Reig 2005; Ricds
1998)

— legislative texts (see among others: Calvo 2007, Montolio 2000; Taranilla 2010)

— judicial texts (especially judgments) (Tomdas Rios 2005; Lopez Samaniego 2006;
Montolio y Lopez Samaniego 2008; Henriquez Salido / Valera Portela 2010; Tar-
anilla 2011)

3. Discourse analysis

A rich contribution to the study of Spanish legal discourse comes from the EDAP
group* of the Universitat de Barcelona. Leaded by Montolio Duran, they have been
investigating the inner relationship between law and language from a discourse point
of view in different contexts.

A strand of research has been studying the relationship between legal language
and the media (see: Yufera et al. 2013; Polanco / Yufera 2015) which is a topic

3 Legal discourse encompasses a large number of genres (wills, agreements, powers of
attorney, statutes, law text books, law reports, legal opinions, etc.) which are organised into
different subsets of interdependent genres and have interacting purposes and forms (Borja Albi
2000, 2013: 34).

* http://www.ub.edu/edap/?page_id=424 (03/11/2018).
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that deserves attention, since legal discourse is often distorted when popularised on-
line.

Other scholars have investigated the discursive traits of legal language, ranging
from the enumeration strategies in judicial texts (Yufera / Polanco 2012) to the or-
ganisation of discourse through paraphrastic constructions (Polanco Martinez / Y-
fera Gémez 2013).

Some scholars have also investigated the domestic violence discourse, a topic for
which Spain has always been a pioneer country in Europe. A contrastive perspective
is offered by Orts Llopis (2017), whereas an interpreting point of view (see: 11.6.) is
provided in the research of Maribel del Pozo Trivifio, Universidad de Vigo (see: del
Pozo Trivifio / Alvarez Escobar 2014). An important contribution is also offered by
legal experts: Blanca Rodriguez-Ruiz from the Universidad de Sevilla, who, for ex-
ample, has been researching on gender in constitutional discourses on abortion
(2016).

As far as the works carried out in Spain by scholars working with other legal lan-
guages (not Spanish), there are many researchers studying English legal linguistics
and discourse: Ruth Breeze (Universidad de Navarra) has extensively published on
legal discourse; Maria Angeles Orts Llopis (Universidad de Murcia) and Esther
Vizquez del Arbol (Universidad Auténoma de Madrid) who have also investigated
legal translation between English and Spanish; Miguel Angel Campos Pardillos
(Universidad de Alicante) who is one of the first scholars who studied metaphors
in legal settings; Teresa Fanego (Universidad de Santiago de Compostela) who, in
many of her studies, adopts also a diachronic perspective on English legal discourse
(see: the CHELAR project’).

4. Simplification of legalese

The problem of the quality and readability of legal texts has always been a topic of
interest among Spanish scholars, both linguists and legal experts (Cassany 2005;
Mattila 2013: 294-297).

The baroque style of Spanish legal texts, characterised by a number of “ills” (Mat-
tila 2013: 289) or “patologias” (CMLJ 2011: 9-10) — such as over-long sentences,
repetitive and formal expressions, over-use of nouns and nominalisations, use of cap-
ital letters and punctuation marks contrary to the recommendations of language spe-
cialists —has been the target of many initiatives aimed at simplifying legal (especially
administrative and judicial) texts.

The Spanish government has always been very active and devoted great attention
to the topic of a clear administrative language. Since the 80s, importance has been
attributed to the language of public administrations (Castellén 1998: 31, 2006).

* http://www.usc-vicg.es/CHELAR .htm (03/11/2018).
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The interest for a clear and understandable administrative language culminated in
1990 with the publication of the Manual de estilo del lenguaje administrativo by the
Spanish Ministry of Public Administration. Several other publications followed on
administrative language (Calvo 1980; Prieto de Pedro / Abril 1987; Prieto de
Pedro 1996; Duarte 1997; Duarte / Martinez 1995; Etxebarria 1997; Castellon
2000, 2001) as well as on legislative language (see: GRETEL 1989).

Starting from the XX century and following the recurrent criticism to the opacity
of Spanish legal discourse, both by citizens and specialists in law and language
(among others: Rodriguez Aguilera 1969, 1974; Prieto de Pedro 1996; de Miguel
2000; Alcaraz Varé / Hughes 2001; Bayo Delgado 1997; Campos Pardillos 2007;
Cazorla 2007; Gonzélez Salgado 2009; Ldopez Samaniego 2010), the initiatives
began to spread also to justice administration with the approval of the Carta de der-
echos de los ciudadanos ante la justicia (Ministerio de Justicia 2002), the first official
sign of the necessity to simplify legal matters to citizens. Following this line, the Plan
de Transparencia Judicial, approved by the Spanish Ministries on October 2005, cre-
ated the Technical Advisory Team of the Legal Language Modernisation Commis-
sion, whose members were academic, legal and institutional personalities guided
by the joint objective of drafting some guidelines for the improvement of legal dis-
course in Spanish. By means of a government agreement, dated 30 of December
2009, in 2011 the most important Spanish institutions interested in language and jus-
tice (the Real Academia Espaifiola, the Ministry of Justice, among others) signed a
Framework cooperation agreement to promote the clarity of the legal/administrative
language. The results of the report® represent an extremely useful tool for legal lin-
guists, since they systematically map the features of legalese and propose a series of
recommendations to correct some of the pathologies of this professional language. A
huge contribution to the field has been given by the EDAP group (Universitat de Bar-
celona) whose members have been particularly interested in the clarification of legal
language, especially in legislative and judicial texts (see: Montolio / Samaniego
2008).

In 2013, the first Jornadas internacionales de modernizacion del discurso juridi-
co: acercamiento de la justicia al ciudadano (International days for the modernisa-
tion of legal discourse: drawing closer justice to citizens) were organised by the VA-
LESCO group in Spain (Universitat de Valencia)'. The event proved to be a fruitful
arena to share some thoughts on the clarification of legal language since it gathered,
at the same roundtable, legal experts, lawyers/judges and linguists. The 2012 volume
edited by Montolio Duran summarises Spain’s status quo on the topic and proposes
useful and practical guidelines to approach legal discourse.

Today the interest in the topic is still profound, as witnessed by a recent contri-
bution by Jiménez Yafiez (2016), with a strong training perspective on how to

® The reports are available on the VALESCO group’s website: http://valesco.es/justicia/
informes-modernizacion-del-lenguaje-juridico/ (03/11/2018).

7 http://valesco.es/justicia/ (03/11/2018).
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write clearly or the recent publication of the Libro de estilo de la justicia edited by
Muiioz Machado (2017), conceived with the support of the Real Academia Espariola
and the Consejo General del Poder Judicial. The editorial project also stems from the
effort put in the elaboration of the Diccionario del espariol juridico (DEJ) (2016)
which has become a fundamental reference work for any scholar interested in Span-
ish legal linguistics.

5. Forensic Linguistics

This section focuses on forensic linguistics conceived within its strict meaning,
that is to say, as the activities that see linguists participate in judicial proceedings
using linguistic methods and tools, especially applying linguistic analyses to ques-
tions related to judicial evidence (Taranilla 2011: 39).

If this subfield is nowadays recognised in Spain as a productive area of research, it
is thanks to the outstanding work of Maria Teresa Turell i Julia (Universitat Pompeu
Fabra de Barcelona). President of the International Association of Forensic Linguists
(IAFLM) as of 2011 and Academic Director of the University Master in Forensic
Linguistics, the first course of its type in Spain, she directed several competitive proj-
ects in the field of Forensic Idiolectometry which were pioneering in Spain, Catalonia
and around the world. In the legal sphere, over the last few years she acted as an expert
witness in more than sixty civil and criminal cases in Catalonia, Spain and the United
States. She was head of the Forensic Linguistics Laboratory (ForensicLab) at Institut
Universitari de Lingiiistica Aplicada (IULA) (see: I11.), a center at Universitat Pom-
peu Fabra that developed teaching and research activities in forensic linguistics, and
made use of linguistic evidence for forensic purposes in Court (1993 -2013).

Turell’s contributions to the field are inestimable since she helped defining the
conceptual space of Forensic Linguistics, underlining the main concepts, methods
and application (see the volume she edited in 2005). Even though the ForensicLab
is no longer active, there are still some research initiatives in Spain (especially at
the UPF of Barcelona) devoted to the interaction between linguistics and forensic
settings®.

6. Legal translation & interpreting

The panorama of legal translation and interpreting in Spain shows a varied picture
but confirms an active research focus.

One of the first scholars researching on legal translation in Spain was Roberto
Mayoral Asensio (Universidad de Granada), author of the renowned 2003 book
on translating official documents. Emilio Ortega Arjonilla (Universidad de

8See for example: https://www.upf.edu/web/uval/projectes/-/asset_publisher/uKgNfno
CAQS5K/content/id/8593203/maximized# W8mOUnszY2w (03/11/2018).
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Midlaga) and Pedro San Ginés Aguilar (Universidad de Granada) also contributed to
the field, theoretically distinguishing sub-sectors of legal translation, such as sworn
translation (traduccion jurada) and judicial translation (traduccion judicial) (see:
1996a, 1996b). They had the merit of opening up a line of research in the training
of legal translators, which was later followed by, among others, Borja Albi (2007)
in her seminal book on the strategies, materials and tools for legal translation between
English and Spanish.

Legal translation between English and Spanish was obviously one of the first
fields of research in Spain, due to the influence of English legal linguistics on Spanish
studies (see: I.). The Universidad Jaume I de Castellon (see: 11.2.) has always been
very active (Anabel Borja Albi, Esther Monz6 Nebot)’, together with the Universi-
dad de Granada (Catherine Way), the Universidad Autonoma de Barcelona (Mariana
Orozco Jutoran, Carmen Bestué), the Universidad de Salamanca (Rosario Martin
Ruano) or the Universidad Pablo de Olavide de Sevilla (Francisco Javier Vigier Mor-
eno).

Legal translation between French and Spanish is one of the most studied combi-
nation in Spain, as confirmed by different foci of research throughout Spain: Univer-
sidad de Granada (Esperanza Alarcén Navio, Silvia Parra Galiano, Maria del Car-
men Acuyo Verdejo, Guadalupe Soriano Barabino), Universidad de Mdlaga (Emilio
Ortega Arjonilla, Tanagua Barcel6 Martinez, Ivian Delgado Pugés), Universidad
Pablo de Olavide de Sevilla (Juan Jiménez Salcedo), Universidad de Salamanca
(Cristina Valderrey Refiones). Legal translation between German and Spanish is
studied and researched at the Universidad de Salamanca (Pilar Elena, Iris Holl).
Members of the Universidad de Alcald de Henares, leaded by Carmen Valero,
have been investigating legal interpreting within the framework of public service in-
terpreting (see IIL.).

II1. Research activities

There are a few full-blown research centers in Spain specifically devoted to legal
linguistics, but many research groups and projects.

One of the first pioneer centers in legal linguistics in Spain was the above-men-
tioned ForensicLab' (see: 11.5.) at Institut Universitari de Lingiiistica Aplicada
(IULA) (Universitat Pompeu Fabra of Barcelona). It was founded in 1993 by Turell
who directed it until 2013. The center developed teaching and research activities in
forensic linguistics, and made use of linguistic evidence for forensic purposes in
Court.

° An important bibliographic map for the study and practice of legal, court and official
translation and interpreting is offered by Monzé (2010): https://www.erudit.org/fr/revues/meta/
2010-v55-n2-meta3880/044245ar/ (03/11/2018).

' hitps://www.upf.edu/en/web/uval/forensiclab (03/11/2018).


https://www.erudit.org/fr/revues/meta/2010-v55-n2-meta3880/044245ar/
https://www.erudit.org/fr/revues/meta/2010-v55-n2-meta3880/044245ar/
https://www.upf.edu/en/web/uval/forensiclab
http://www.duncker-humblot.de

Legal Linguistics in Spain 89

Among the research groups active in disseminating the results of important inves-
tigations into language and law (and translation), it is worth mentioning the GENTT
(Textual Genres for Translation)'' (see: 11.2.), a research group within the Depart-
ment of Translation and Communication at the Universitat Jaume I in Castellon
(Spain), focusing on the application of the concept of textual genre to the analysis
of specialised multilingual communication. Since it was set up in the year 2000 it
has obtained continuous funding through public tenders (over 20 projects funded).
Within the context of GENTT, a sub-group has been created (JudGENTT, see:
Borja Albi 2013), an action research project, aimed at improving the working proc-
esses of court translators by designing an intelligent multilingual legal documenta-
tion management system that makes it possible to automate processes of retrieval,
indexing, semi-controlled composition and assisted translation of texts generated
in judicial environments, always taking account of the needs, habits and processes
of the end users of the texts, in this case legal translators, and in particular, criminal
court translators.

As far as research projects are concerned, the Law0n project'?, developed at the
Universitat Autonoma de Barcelona (UAB) under the supervision of Olga Torres-
Hostench, is an interesting research on legal terminology and translation. The project
analysed all the relevant aspects of the translation of software licensing agreements
and proposed models of translation which, on the one hand, fulfil the requirements of
Spanish law, and, on the other, remain faithful to the spirit and legal effects of the
source text. The translation records (fichas terminologicas) are now available on-
line"? and prove to be extremely useful for legal translators and terminologists.

Members of the UAB (Carmen Bestué and Mariana Orozco Jutaran) have also
been actively involved in another project on legal interpreting (7/Pp, Traduccién
e Interpretacién en los procesos penales') within the MIRAS group" (Mediation
and Interpretation: Research in the Social Area). The project — entitled Quality in
translation as an element to safeguard procedural guarantees in criminal proceed-
ings: development of resources to help court interpreters of Spanish-Romanian,
Arab, Chinese, French and English — is highly innovative in its methodology
since it is based on the analysis of real criminal proceedings held in Spain.

Legal interpreting lies at the heart of many projects developed at the Universidad
de Alcald de Henares and leaded by Carmen Valero. The Training and Research on

" hitp://www.gentt.uji.es/en/ (03/11/2018).

2 http://lawcalisation.com/ / http://grupsderecerca.uab.cat/tradumatica/en/content/law 10n-
research (03/11/2018).

'3 http://lawcalisation.com/fichas (03/11/2018).
' http://pagines.uab.cat/tipp/en (03/11/2018).
'3 hitp://grupsderecerca.uab.cat/miras/en (03/11/2018).
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Public Service Translation and Interpreting Group (FITISPos)'® is actively involved
in training and research in public services translation and interpreting.

As mentioned in I1.4, members of the Universitat de Barcelona are now involved
in the JustClar project, a contrastive corpus-based analysis of judgments delivered by
the Spanish Tribunal Supremo, and judgments in Spanish delivered by the Court of
Justice of the European Union (see: Garofalo 2018; Pontrandolfo forth.). The hy-
pothesis upon which the project relies is that there are currently two varieties of ju-
dicial Spanish: the traditional one used in Spanish courts and a recent one corre-
sponding to the language of the judgments written in Spanish by the Court of Justice
of the EU. The project seeks to determine to what extent this European variety of
judicial Spanish, or the judicial Spanish currently used in Spain, meet the internation-
al principles of clear wording, looking into the process of clarification of legal dis-
course, setting and evaluating what linguistic and discursive features of these two
Spanish judicial modes make them more understandable to the average citizen.

Another interesting project, which straddles computational and corpus linguistics,
Natural Language Processing (NLP) and comparative legal terminology has been
carried out at the Universidad de Granada under the supervision of Angel Felices
Lago'”. The Globalcrimeterm project aimed at developing a subontology based on
a specific area of criminal law (international cooperation against terrorism and organ-
ized crime) within the architecture of FunGramKB'®, a multipurpose lexico-concep-
tual knowledge base for NLP systems (see: Felices Lago 2015).

As far as events and conferences specifically devoted to legal linguistics are con-
cerned, a pioneering event that reflects the interest in legal linguistics is the Jurilin-
gustics Conference'® organised by the Universidad Pablo de Olavide (Seville, Spain)
(Juan Jiménez Salcedo, Universidad Pablo de Olavide de Seville, and Javier Moreno
Rivero, University of Cambridge), now at its second edition®’. The purpose of the
event was not only to offer a solid background into the professionalisation in this hy-
brid field, but also to explore new areas of study and/or research. The conferences
emphasised the synergies between language and law, recognising jurilinguistics as
a full-blown paradigm of analysis; the interaction among the methods existing in
both disciplines (Comparative Law, Applied Linguistics, Jurisprudential Analysis,

6 https://www.uah.es/en/investigacion/unidades-de-investigacion/grupos-de-investigacion/
Formacion-e-investigacion-en-traduccion-e-interpretacion-en-los-servicios-publicos/#Coordina
dor (03/11/2018).

'7 “Elaboraci6én de una subontologfa terminolégica en un contexto multilingiie (espafiol,
inglés e italiano) a partir de la base de conocimiento FunGramKB en el ambito de la coope-
racion internacional en materia penal: terrorismo y crimen organizado” [FFi2010-15983], PI:
Prof. Angel Felices Lago (Universidad de Granada).

'8 http://www.fungramkb.com/default.aspx (03/11/2018).
' https://www.jurilinguistica.com/ (03/11/2018).

? The first edition was held in 2016 and titled “From Legal Translation to Jurilinguistics:
Interdisciplinary Approaches to the Study of Language and Law”; the second one in 2018
(“Interdisciplinary Approaches to the Study of Language and Law”).
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Terminology, Corpus Linguistics, Text Linguistics, etc.) is giving its fruits, as can be
seen from the eclectic approach presented by the attendees of the conference. Such
symposia have become a meeting point for professionals and researchers from these
fields.

IV. Editorial panorama

One of the most important journals specialised in law and language in Spain is the
Revista de Lengua i Dret/Journal of Language and Law®'. Founded in 1983 and di-
rected by Eva Pons Parera (Universitat de Barcelona), it collects academic papers
about administrative and legal language, linguistic law and language policy, and so-
ciolinguistics.

As far as the editorial houses are concerned, it is worth mentioning Thomson Reu-
ters Aranzadi**, Ariel Derecho® and Dykinson®, specialised in the publication of vol-
umes devoted primarily to legal topics but also legal linguistic ones. The series In-
terlingua of the editorial house Comares® (edited by Emilio Ortega Arjonilla, Uni-
versidad de Mdlaga) has been publishing many volumes on legal linguistics and
translation.

V. Training initiatives

Events dedicated to the training of experts in legal writing and communication are
increasingly being held in Spain, organised both by legal and linguistic sectors (see
also: Espalid Berdud et al. 2017).

The Escuela Judicial de Espaiia (Consejo General del Poder Judicial)® is one of
the key training centers in Spain dedicated to the training of judges. It is interesting to
note, from the legal linguistics perspective, that the center has included specific train-
ing in linguistics (legal writing and communication techniques) (see: Montolio
Durdn / Lépez Samaniego 2008), which strengthen the collaboration between
legal and linguistic experts.

The Universidad Internacional Menéndez Pelayo usually organises similar events
(e. g. Seminario de Comunicacion para Juristas®"), thus confirming the importance of
mutual collaborations between the two areas.

*! http://revistes.eapc.gencat.cat/index.php/rld/index (03/11/2018).

2 https://www.thomsonreuters.es/es/tienda.html (03/11/2018).
 https://www.planetadelibros.com/coleccion-ariel-derecho/0000930000 (03/11/2018).
 https://www.dykinson.com/ (03/11/2018).

% https://www.comares.com/coleccion/interlingua/ (03/11/2018).

% http://www.poderjudicial.es/cgpj/es/Temas/Escuela-Judicial/ (03/11/2018).

*" http://www.uimp.es/agenda-link .html?id_actividad=6311&anyaca=2016-17 (03/11/
2018).
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As far as legal translation and interpreting is concerned, apart from the numerous
Masters degrees organised by many Spanish universities (especially by faculties of
Translation and Interpreting) in specialised translation — which include legal trans-
lation — there are a few specific programmes entirely devoted to this specialisation.
One of them is the Masters in Legal Translation and Judicial Interpreting of the Uni-
versitat Autonoma de Barcelona®.

VI. Concluding remarks

The overview carried out in this chapter has shown that legal linguistics is an
emerging field of research in Spain. Most of the studies conducted so far have focused
on the features of Spanish legal language (also compared to other languages and cul-
tures), from a wide range of perspectives (lexico-terminological, phraseological,
pragmatic, etc.) and in different written and oral genres. Attention has also been
paid on how to modernise and clarify Spanish legal discourse, traditionally attacked
for its baroque style which makes it too difficult to understand for laypersons.

Computer-assisted legal linguistics will definitely play a pivotal role in the future
of Spanish legal linguistics; the interest in the use of corpus and NLP techniques for
the analysis of legal discourses has been confirmed by the research projects men-
tioned in this chapter. Another interesting area of research, which might grow in
the future, is the intersection between law and other discourses (such as politics or
media discourse, see, for example, the research carried out by Ruth Breeze from
the University of Navarra).

Future directions of legal linguistics in Spain will also be influenced by the inter-
national importance legal Spanish is acquiring and will gain in the years to come,
thanks to the role Spanish plays in international organisations, such as the UN,
WTO and Mercosur (see: Mattila 2013: 304%), as well as to the widespread use of
Spanish (also as a lingua franca) in the USA and Latin America. This will undoubt-
edly foster Spanish legal linguistics and, hopefully, give rise to new research avenues.

28 http://pagines.uab.cat/tijuridica/es (03/11/2018).

¥ “The position of Spanish in communication between lawyers from different countries is
somewhat modest beyond the Spanish-speaking and Portuguese-speaking worlds. It is never-
theless useful to know that Spanish possesses official status in many international organisa-
tions, where it is also used in certain cases as a working language. Of particular note is the
United Nations, where Spanish, apart from an official language, is also one of the working
languages. The same applies for the World Trade Organisation, Mercosur (unsurprisingly) and
the EU” (Mattila 2013: 304).
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Legal Linguistics in Germany
History, Working Groups, Concepts'
By Friedemann Vogel, Siegen

Abstract

Legal linguistics in Germany deals, as a branch of the discipline of language and legal sci-
ence, with the linguistically-communicative ‘constitution’ of the societal institution of law. The
German-speaking research regarding language and law harks back to the antiquity, but it is only
since the age of the Enlightenment, that attempts have been made to collect, describe, and criti-
cize legal language (I). The modern legal linguistics consolidates as academic discipline since
the 70s of the 20th century. On the way of professionalization, interdisciplinary working groups,
important publications, initial degree programs as well as the practical usage in context of le-
gislation, evolved (II). To the established working areas of German legal linguists, does count
especially the work with legal expertise, legal as technical language or rather written and spoken
communication as well as institutionalized procedures of interpretation in the legal theory and
practice (III). Still unclear are the consequences of digitalized and supranational legal (text)
work, the possibilities and limits of corpus-linguistics as a toolkit to legal semantics, as well
as the procedures of norm-genesis and legislation (IV).

Keywords: Legal linguistics, Germany, Semantics, Pragmatics, Language criticism

L. The linguistic constitution of society and law

The work with the mediality and the linguistic character of the law sui generis is
not an invention of modern legal linguistics. Reflections about, in which manner and
why norms of the societal cohabitation need to be composed and processed, can be
found since the antiquity and the medieval times. This is where the German legal lan-
guage and with it, German-speaking legal linguistics have their roots.

One of the earliest explicit testimonies for contemplations about, in which form
over social norms and society should be discussed, is to be found in Platos philosoph-
ic dialogue Phaedrus (274b—278e, ©2011). In this fictional, approximately in the
4™ century before Christ occurred dialogue, Socrates and the Athenian Phaedrus dis-

! Basis of this text is a reduced version of: Vogel, Friedemann (2017): Rechtslinguistik:
Zur Bestimmung einer Fachrichtung. In: Ekkehard Felder / Friedemann Vogel (Eds.): Hand-
buch Sprache im Recht, pp. 209—231. Berlin, Boston: Mouton de Gruyter (Handbiicher
Sprachwissen, 12). Thank you very much to Leonie Liick (University of Siegen) for her great
support to translate this text.
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cuss the question, if it is possible to negotiate about what is good and just, and with
this ultimately also about the Greek Polis (Politeia) as well in written form, if so the
medium of writing could be a medium of awareness and criticism. Socrates (and with
him Plato) negates this: The script is — as an ‘garden of Adonis’ (Adonisgértchen) —
created just as medium of the beautiful play (literature), but inappropriate for the
process of judgement, because it is voiceless and helpless against argumentative at-
tacks and misunderstandings. Only the vivid speech could promote dialectic percep-
tion (cf. Szlezak 1985: 7-19, 386—-405).

The metadiscursive relation of textuality and orality also plays an important role
from the early Middle Ages until the Reformation, as far as it stands for the compe-
ting cultural-hegemonial relation of (old) Roman and (strengthening) Germanic so-
cial order and legal culture, or more general, between Latin-speaking reign- and “col-
loquial”-speaking subaltern classes.

From such confrontation between Latin text- and legal-culture and Germanic oral-
based legal culture, testifies implicitly already the in the 6™ century under the Ger-
man-Franconian King Chlodwig 1. authored Malbergischen Glossen. The latter are
no glosses in the common sense, but rather colloquial additions and explanations (so
called Bufweistiimer) to the first Latin version of Pactus Legis Salicae and do belong
to the oldest layer of the Germanic legal-language (Roll 1972; Schmidt-Wiegand et
al. (Ed.) 1991; Schmidt-Wiegand 1998a: 76 f.).

Two centuries later Charlemagne (Karl der GroBe, 747—814 A.D.) strove for tex-
tualization of spoken law in form of the ‘Carolingian capitularies’ (‘karolingischen
Kapitularien’) and mandated 802/3, that the judges should judge from now on only
after written law (ibid. 77).

From the same time, (8"/9" century) there is also a lot of evidence of the expres-
sion theodiscus documented (Jakobs 2011: 37 f.). This word (lat. for ‘vernacular lan-
guage’), which later on also gained the meaning ‘German’, has its historical origin in
the context of law. As theodisca lingua served it as marker of legal expressions to
emphasize their procedural as well as for the judgement relevant functional role
in the ancient Germanic law. All law-words of lingua theodisca are Franconian
words, accentuate the Franconian claim to power in the word (sicut Franci dicunt)
and refer to an on orality established law (ibid.).

In the 13" century the famous, under the hand of Eike von Repgows occurred and
often copied Sachsenspiegel, follows the motivation of Charlemagne by capturing, so
far only orally passed on, not-Latin legal culture of the state of Saxony in writing and
partly extensively pictorial illustrations for posterity. The Sachsenspiegel generates a
specific juridical terminology and a kind of specialists’ syntax for the first time and
establishes the new German legal-sources genre of law books (1200—1500; cf.
Schmidt-Wiegand 1998a: 801f.). These books were not only to preserve the law.
Much more they have been part of the attempt of making law-texts in Latin available
for the people and understandable for a bigger target audience (Deutsch 2013: 35 ff.).
They testify implicitly from a very early reflection of language as a mediating author-
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ity between the law system (which apart from that was only available for academics)
and legal practice (which all subalterns belonged to).

If religion and church are understood as major institutions of the social structure
and as influential instance of the whole legal culture, the German Reformation is as
well an important discursive battlefield for the linguistic constitution of norms and
their scope of application in the 16"/17™ century. Martin Luther didn’t just want to
make the testament commonly understandable through its translation. With the sola-
scriptura-principle, he valorized the gospel in the reformation theology and separated
the scripture from the sovereignty of interpretation of the pope and councils (Blickle
2000: 52 ff.). From now on, every person could and should create his own picture of
the God-given order of life, even though still among the standards of the biblical text.
This authority of the scripture (the verbum externum), was in turn rejected by Thomas
Miintzer in his “antithetic of scripture and spirit” (Antithetik von Schrift und Geist,
ibid. 76) while he instead, determined the individual experience of God (verbum in-
ternum) as dominant. For Miintzer, the scripture without spirit was dead, but the spirit
without scripture perfectly viable.

In the 17" and 18" century, language-patriotic and enlightening motives were de-
veloped, which discussed the — from now on in particular written — constitution of the
law.

Even though a scolding of ‘legal jargon’ is already to be found in Ackermann aus
Bohmen, of the Prague notary Johannes von Tepl (around 1400) or in Luther’s works,
a systematic, culture-patriotic framed cultivation of language and with this, efforts
towards a German standard language occur not until the 17" century (Schmidt-Wie-
gand 1998b: 90; von Polenz *2013: 117 ff.). Significant forces at this were formed by
different language-communities like the Fruitbearing Society (Fruchtbringende Ge-
sellschaft, so-called “Palmenorden”, 1617 —1680). Numerous of their members were
lawyers (“Dichterjuristen”), which strove for a cultural-political idealized ‘pure’
German language. The objective was the exemption of the German language from
foreign (linguistic) influences, and the Germanization of Latin and French words.
For instance, Justus Georg Schottelius (1612—1676), as well as the founder of the
Teutsch-gesinnten Genossenschaft, Philipp von Zesen (1619—-1689) had a partially
sustainable impact on legal language (Schmidt-Wiegand 1998b: 91).

In the context of linguistic reflection (in the age of Enlightment), the lawyer and
philosopher Christian Thomasius (1655 —1728) held his first lecture in German lan-
guage in 1687 in Leipzig and paved the way for a German legal language as well in
the area of science (Thomasius 1699). His student Christian Wolff (1679 —1754) de-
veloped numerous juristic definitions and termini technici which were stable in use,
in order to ensure “clarity and transparency of the legal language based on logically
defined terms in a consistent system of concepts [Begriffspyramide]” (Schmidt-Wie-
gand 1998b: 92; Konig 2001; own translation). In 1748, Montesquieu (1689—1755)
demanded a short style and comprehensibility as a basis for reasonable thinking, in
terms of his “Vernunftlehre” (Schmidt-Wiegand 1998b: ibid.). Furthermore, Gott-
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fried Wilhelm Leibniz (1646—1716) also had special influence as president of the
Royal Prussian Academy of Sciences (Sozietit der Wissenschaften in Preuflen)
and his initiative for the purity of the German language. Under the general inspec-
torate (11.07.1700) of the Elector of Brandenburg, Friedrich III., he endeavored
to create an inventory of the current and a collection of the historical legal words,
and motivated by this the emergence of numerous reference works in terms of
legal language (Kronauer/Garber 2001: 1; Gardt 2001).

The objective pursued by the enlighteners was above all, to have commonly com-
prehensible laws (for instance in form of the General State Laws for the Prussian
States (PreuBlisches Allgemeines Landrecht)), so that even juridical laymen could
distinguish between right and wrong (Deutsch 2013: 60). The importance of lan-
guage and linguistic history, as well for the juridical methodology (for reflection
see Biihler 2001), was finally discovered by Friedrich Carl von Savigny (1779-
1861). The founder of the influential historical law-school stated, “the law as well
as the language [lives] in the awareness of the people” (own translation; already
in similar words: Johann Gottfried Herder, cf. Schmidt-Wiegand 1998a: 73) and
asked for

each person, who has a sense for appropriate style, and who does not see the language as a
cruel device, but rather as a medium of art, if we have a language, in which a legal code could
be written (Savigny 1814: 52; own translation).

A reformation of the officialese was — above all, driven by the Viennese lawyer
Joseph von Sonnenfels (1732—1817), as well as the librarian and linguistic research-
er Johann Christoph Adelung (1732-1806) — negotiated under the guiding concept
of Geschdiftsstil (‘business style’) (Asmuth 2013). In distinction from the scorned
elder ‘barbaric’ law-style (Kanzleistil) of the 15™ century, Sonnenfels and Adelung
developed textbooks for the formulation of authority texts like notices, protocols, pe-
titions etc. (Adelung 1785: 82). According to Sonnenfels, a well-formulated Ge-
schdiftsstil follows in compliance with the virtutes elocutionis of the antique rhetoric,
the principles of distinctness, accuracy, brevity, decency as well as baldness (Asmuth
2013: 86). The stylistics of the two, have had a great effect on the juridical and ad-
ministration education, as well as — with Sonnenfels as an editor — an impact even on
the law editorial department under Joseph II. (cf. Kocher 2013: 211).

At the beginning of the 19" century, the first lexicographic and grammatical ap-
proaches for the systematic description of legal language developed. As the first one
and through influence of his teacher Savigny, Jacob Grimm (1785—-1863) investiga-
ted the historical relation of law and language (Grimm 1815/1972) and developed a
first grammar of law with a view on words, formulas, symbols i.a. (Grimm 1828/
1899; cf. Schmidt-Wiegand 1998a: 73f.). The Weisthiimer (1840—1878/1957)
which are also published by Jacob Grimm, form a for empirical purposes systematic
collection of historical legal sources, which preserve apart from that only orally
passed down legal traditions.
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The lexicographic works of the Brothers Grimm laid the foundation for the mo-
dern, in the range of subjects established, legal lexicography (for — the largely unex-
plored — field-history of the legal lexicography see Speer 1989). Classified as central
follow-up projects are especially the Dictionaries of Historical German Legal Terms:
The Deutsches Rechtsworterbuch (DRW, 1917-; ibid. and Deutsch (Ed.) 2010) as
well as the Handwdorterbuch zur deutschen Rechtsgeschichte (HRG, 1917).

I1. To the professionalization of research, teaching and practice
1. Research interests and objectives of legal linguistics

The German legal linguistics as a university discipline, beyond the lexicographic
research interest, did not develop until the 20" century, the expression appears spora-
dically since the 1970s (Nussbaumer 1997: 10). Until the end of the 90s, it is con-
troversial to what extent it should be spoken of an “established” discipline (ibid.).
Even ten years later, professorships with a denomination like “legal linguistics”
are rather an exception, in contrast to those of “legal history” or “linguistic history”.
Nevertheless, in the meantime it is possible to outline a core of legal-linguistic inter-
ests and objectives, whose professionalization proceeds continuous in terms of re-
search, teaching and practice (2):

(a) Modern legal linguistics deal, as an established sub-discipline of linguistics and
legal studies, with the linguistically-communicative constitution of the societal
institution of law. It investigates empirically, with the help of qualitative and
quantitative methods, linguistic as well as multimedia forms and their symbolic
use in the context of legislation, judiciary and administration, jurisprudential re-
search, teaching and legal commentaries.

(b) Legal linguists often associate the classification and description of linguistic
phenomena with an emancipatory attitude in view of an appropriate theory
and methodology of the legal practice as well as their transparency towards
all legal subjects, especially juridical laymen.

(c) Beyond the classic phenomenal domain of general philology, legal linguistics
dedicates itself intensified to the following aspects: legal semantics, processes
of understanding and (institutionalized) procedures of interpretation, as well
as argumentation in the legal theory and practice (from the normative text to
the decision); law as (inter-)textual network; the conflictual relation between
legal register (expertise) and common linguistic varieties (everyday knowledge);
conversations in court and in the administration; as well as explicit and implicit
language theories in law.

(d) The more recent phenomenal domain of legal linguistics, overlaps in multiple
cases with those of other (sub-)disciplines, such as in particular sociology
(legal and non-legal norms, semiotic patterns of behavior in the law), media lin-
guistics (interdependency of media and law), political communication (political
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language), sociolinguistics (language policy, linguistic human rights), language
criticism (comprehensibility, gender), discourse linguistics (negotiation of epis-
temes and power through legal language), computational linguistics (analysis of
legal language patterns) and legislation doctrine (norm(text)genesis).

(e) The forensic linguistics (“Forensische Linguistik”) and forensic phonetics
(“Forensische Phonetik”) of the German-speaking area in contrast, does not
aim primarily at the phenomenal domain of a ‘constitutional state as text struc-
ture’, but rather implements application-oriented services as a contribution to the
clarification of circumstances in trial and prosecution (especially according to
the speaker- and author-recognition), since the 70s (in context of the RAF-ter-
rorism) on the basis of (general-)philological theory and methodology. In this
sense, forensic linguistics are highly professionalized, reaching up to the training
of crime departments.

(f) Current research desiderata of legal linguistics in Germany are in the areas of (in
detail hereto chapter IV):

— digitality of law (law as hypertext);

— corpus- and computational linguistic approaches to the law (analogous to the
USA);

— accessibility of legal-texts in general and specifically for research and teaching
(Provision of large legal-text-corpora);

— language-mediated norm-genesis across to specialist’s and general language
both in general and in empirical case studies;

— problems of multilingualism in context of supranational legal area.

2. Issues of legal linguistics professionalization

To what extent one could speak of “established” legal linguistics in Germany (and
other German-speaking countries, especially Switzerland), can be verified by the de-
gree of professionalization, especially regarding working groups (a), publications
and references (b), the formation of university profiles (c) as well as implementations
in the context of legislation (d).

a) Interdisciplinary working groups on language and law

A large portion of today’s research basis, was and is being developed within the
scope of interdisciplinary working groups, consisting of linguistic and legal scien-
tists, practicing lawyers (advocates, judges) as well as occasionally philosophers, his-
torians and social and computer scientists. In the Federal Republic of Germany at
least the following groups can be documented:
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The Darmstadt group “Analysis of the juridical language” (“Analyse Darmstadt-
er Gruppe”) is today being regarded as earliest working group, which dealt on the
initiative of lawyers and computer scientists from 1970 until 1974 within several con-
gresses with the topic of language and law (cf. Rave / Brinkmann / Grimmer (Ed.)
1971). The subject matter was especially the development of automated (mechani-
cal) procedures for law analysis and interpretation (“subsumption-machines” in the
literal sense), whereat linguists had only played a minor role though. The group dis-
persed very soon, what can nowadays be traced back to the adherence to law-posi-
tivism and ignorance of hermeneutic basic knowledge (cf. Busse 2000: 804 ft.).

In 1984, the legal scholar Friedrich Miiller (Heidelberg) and the linguist Rainer
Wimmer (Trier/Mannheim) jointly founded the Heidelberger working group of
legal linguistics (Heidelberger Arbeitsgruppe der Rechtslinguistik). Since its foun-
dation, different linguists and legal scholars from theory and practice constantly
meet up in Heidelberg; since 2014, the working group has been coordinated by
the legal linguist, Friedemann Vogel (Siegen). In the meantime, many dissertations
(i.a. Christensen 1989; Jeand’Heur 1989; Li 2011; Vogel 2012; Luth 2015), habili-
tations (such as Busse 1992; Felder 2003) as well as different joint publications (Miil-
ler (Ed.) 1989, 2007; Miiller / Wimmer (Ed.) 2001; Miiller / Burr (Ed.) 2004, Vogel
(Ed.) 2015, 2017) have evolved out of this. The group is united by the theoretical
basis, that law is an institutionalized form of textual work and this work could be de-
scribed on the one hand, based on the “Strukturierende Rechtslehre”, and on the other
hand, on the theories of linguistic pragmatics and professional communication re-
search (cf. as well http://www.recht-und-sprache.de/, 27.11.2013).

The interdisciplinary working group language of law (Interdisziplinidre Arbeits-
gruppe Sprache des Rechts) from the Berlin-Brandenburg Academy of Sciences, re-
vealed a three-volume publication around the legal scholar and project coordinator
Dr. Kent D. Lerch, between 2001 and 2005 (Lerch (Ed.) 2004 -2005).

The working party Language and Law (Sprache und Recht) at the University of
Regensburg, founded and instructed by the legal scholar Christian Lohse, hosts regu-
larly interdisciplinary congresses and awards a prize for young academics, annually
since 2008, which addresses the collective main subject (http://www-spracheun
drecht.uni-regensburg.de, 29.11.2013).

In the research network language and knowledge (Sprache und Wissen), founded
in 2005, is a domain of knowledge law established (led by linguist Ekkehard Felder,
Heidelberg and lawyer-linguist Markus Nussbaumer, Bern). The idea of the network
domain is to compare two ways of thinking and speaking — professional legal think-
ing versus every day knowledge — and to identify mediating bridges between both
perspectives.

In 2015, lawyer Hanjo Hamann (Bonn) and linguist Friedemann Vogel (Siegen)
initiated the International Research Group on Computer Assisted Legal Linguistics
(CAL?). The working group develops and uses computer supported procedures for
the analysis of legal text work on the basis of very large amounts of data. The
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group develops the largest reference corpus (text collection) of the German-language
law as well as a research and experimental platform for the investigation of juridical
semantics (Vogel / Hamann / Gauer 2017; see chapter IV.2.).

b) Milestones of publications and resources in German Legal Linguistics

Traces of the increasing profiling of an academic legal linguistic are especially to
be found in the publications. That is why a series of print and online bibliographies
do exist by now (such as Biilow / Schneider 1981; Reitemeier / Bettscheider 1985;
Levi 1994 or the online bibliographies of Ruth Morris and Ludger Hoffmann). Also
noteworthy is the detailed and commented bibliography of Nussbaumer (1997), as
well as the online bibliography DORES (http://www.dores.admin.ch/, 21.04.
2015), which has been supervised by Nussbaumer until 2016.

German-language introductions, student- and handbooks regarding legal linguis-
tics, or rather its subject area, are so far still manageable: Fobbe 2011; Rathert 2006;
Felder / Vogel (Ed.) 2017.

German-language legal linguistics publishes predominantly in national publica-
tion organs, as well as — increasingly —in international periodicals: The International
Journal of Speech, Language and Law (IJSLL, since 1994 journal of the Internation-
al Association of Forensic Linguists), Language & Law (E-Journal since 2012 of the
International Language and Law Association), the International Journal for the
Semiotics of Law (since 1987) as well as the International Journal of Law, Language
& Discourse (www.ijlld.com; since 2011). A little younger is the Zeitschrift fiir Euro-
pdische Rechtslinguistik (ZERL; Journal of European Legal Linguistics). Since
1996, there is the German monograph series Rechtslinguistik (edited by Claire
Kramsch, Claus and Karin Luttermann; LIT); since 2017, a broader bilingual (Ger-
man/English) monographic series on Language and Media of Law is published by the
traditional publisher Duncker & Humblot (edited by Ralph Christensen and Friede-
mann Vogel).

The domain www.rechtslinguistik.de is registered since 2007; on 5% of June 2004,
the first Wikipedia article of the lemma Rechtslinguistik (legal linguistics) was cre-
ated by an anonymous computer scientist.

¢) Study paths

As measured by the research volume and the increasing relevance of legal linguis-
tics worldwide, it is surprising that this special field does only have very few institu-
tional education bases within the German-language academic landscape, apart from
particular research focusses of individual scientists. Under the direction of the lin-
guist Isolde Burr-Haase, the bachelor’s program European legal linguistics (Europii-
sche Rechtslinguistik) has started in winter semester 2007/2008, at the University of
Cologne. The study enhances, besides legal and linguistic main areas, especially the
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acquisition of multilingual competences. With an eye towards the prospective occu-
pations in the EU, the degree program provides special services for the profession-
alization of legal linguistics. Since the winter semester 2008/2009, a master’s degree
can be acquired as well.

d) Legal linguists in the context of legislation

The greatest degree of professionalization has been reached in terms of the in-
creasing establishment of legal-linguistic specialists, in the last twenty years, in con-
text of cross-lingual law-editing. Against the backdrop of increased language criti-
cism about “incomprehensible” legislative texts, different projects and approaches
were formed towards a citizen-friendly legal language, since the 70 s (Nussbaumer
1997: 6). In this context, so-called “linguistic-services’ have been created at different
administrative places (especially in the legislation), in which linguists und lawyers
work together for an optimization of legal texts (laws, regulations etc.). The linguis-
tic-services of the Swiss Federal Chancellery under the responsibility of Dr. Markus
Nussbaumer (Nussbaumer 2002) have become pioneering in theory and practice.
Since 1966, the editorial staff of the Association for the German Language (Gesell-
schaft fiir Deutsche Sprache (GfDS)) in the Bundestag (parliament) offers editorial
and general language advice to the members of legislature and executive. The remit
of the editorial staff is laid down in § 80a of the rules of procedure of the Bundestag
(GOBT), according to which he for instance

due to a resolution of the responsible commission, has to examine a draft law for linguistic
accuracy and comprehensibility and give recommendations to the commissions if needed
(§ 80a GOBT; own translation).

Subsequent to the pilot project Comprehensible laws (Verstindliche Gesetze
(2007-2008)) of the GfDS at the Federal Ministry of Justice (BMJ), an editorial
panel of the parliament (Redaktionsstab Rechtsprache) with up to nine legal lin-
guists, under the direction of the lawyer and linguist Stephanie Thieme was estab-
lished in 2009. § 42 of the Common Ministerial Rules of Procedure (Gemeinsamen
Geschiftsordnung der Bundesministerien, GGO) requires, that in principle draft laws
need to be supplied to the new editorial staff, to be checked for their linguistic accu-
racy and comprehensibility (cf. Vogel 2017).

I11. Established working areas
of German legal linguistics

The essential, established working areas of German-language legal linguistics are
extensively documented in the handbook “Sprache im Recht” (Language in the law,
Felder / Vogel (Ed.) 2017). The three following phenomenal domains will be empha-
sized at this point:
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1. Terminology, general language and
their conflicting relation to each other

A large part of legal linguistic research in Germany, Austria and Switzerland deals
with the lexical-grammatical specifics of the written and spoken legal terminology in
contrast to the general language or rather other terminologies (cf. at a glance: d’Heur
1998; Felder 2011), whereat the domains of legal-lexicography as well as conversa-
tion analysis in context of communication in court seem to be the most renowned. In
this context, it was quickly recognized, that legal language does not only include ter-
mini technici, but also large parts consisting of expressions of the general language
use. That the latter ones, have partially adopted a discipline-specific meaning in the
institutional use and that this is especially for laymen not detectable, has also con-
tributed to the considerable criticism about the lack of clarity of law, in an early
stage. The discussion about if and how legal language should be made “commonly
comprehensible”, remains unabated in the general linguistics (above all, language
criticism), as well as even stronger in language associations and linguistic lay-
man-clubs (Schendera 2004; Sternberger 1981; Lerch (Ed.) 2004; Eichhoff-Cyrus
/ Antos (Ed.) 2008).

Within the legal linguistics, the insight, that the scale of “comprehensibility” must
be differentiated target audience specific, has been implemented by now (Nussbaum-
er 2002, 2004). A norm- or administrative text can therefore only be optimized in
reference to its specific group of target recipients. “Common comprehensibility”
of the legal language itself, is, of course, desirable in a democracy, but from a lan-
guage-theoretical as well as practical point of view is a general comprehensibility not
considered feasible under the present societal regulatory framework (Busse 2004).

Against this backdrop, many different reception studies and projects for the im-
provement of administrative language were formed (cf. for a project in cooperation
with the city of Bochum: Héndel et al. 2001; Fluck 2004, 2007). The linguistic ser-
vices of the Swiss Federal Chancellery, as well as the editorial panel of legal linguis-
tics (Redaktionsstab Rechtssprache) at the Federal Ministry of Justice (cf. I1.2.d),
whose work is hardly empirically supported until now (cf. IV.3), strive for the pro-
fessional optimization of norm-texts at the level of legislation (Nussbaumer 2007).

2. Legal semantics: legal work as textual work

The close collaboration between lawyers and linguists, especially in the Heidel-
berger group of legal linguistics (Heidelberger Gruppe der Rechtslinguistik; 11.2.a)
has emerged various publications, which reflect the role of language in legal theory,
methodology and practice. What they all have in common, is the criticism of the pos-
itivistic linguistic model of traditional legal doctrine, which assumes a reliable, solid
bond of meaning (i. e. norm as well) and expression (i. e. often norm-text). Language
is a tool on this model, an “Instrument of selection [...], a kind of conveyer belt,
which brings the ‘normative meaning-substance’ contained in the language to the
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user.” (criticized by Christensen / Kudlich 2002: 239f., Christensen / Jeand’Heur
1989: 12; Christensen / Sokolowski 2002; own translation). There are no communi-
cators or responsible ones for the interpretation, in this mechanistic image of lan-
guage. The legislative text seems to speak for itself, the judge is degraded to a
mouth of the law (Montesquieu), who only ‘interprets’ the semantic ‘included’ in
the text.

In contrast legal linguists stress the constructive contribution of the speaker-writer
to the legal work as textual work with pragmatic arguments (Busse 1992, 1993; Miil-
ler / Christensen / Sokolowski 1997). In this research perspective, the institutional-
ized procedures of textualization — beginning with the first description of ‘facts’ and
their linguistic preparation for the legal case (Seibert 1981) right up to the text of a
decision — come to the fore. The studies investigate, how the different input data are
processed in the text, and how controversial issues as well as legal standards are or are
not integrated (Felder 2005, 2010). According to that, a statute (an institutionalized
norm-text) is and has to be the central reference point of legal argumentation, but it is
only the tip of the iceberg: “The legal text is not container of the legal norm, but rather
transit area of competing interpretations.” (Miiller / Christensen / Sokolowski 1997:
19; own translation).

Based on this hermeneutical theory frame, the pragmatic aspects in law were ex-
plored for numerous parts of legal theory and methodology, for example, regarding:
litigation as semantic fight in judicial (Felder 2010; Li 2011; Luth 2015) and legis-
lative (Vogel 2012) discourses, the rule of law (Christensen 1989), the canons of in-
terpretation (Kudlich / Christensen 2004), as well as further questions of the legal
reproduction of knowledge and norm text interpretation (cf. Miiller / Christensen
12013; Miiller / Christensen / Sokolowski 1997 i.a.; Busse 1989, 1998, 2000,
2001, 2004; Felder 2003, 2005).

3. Communication in court

While the analysis of legal text types (text genres) in German still holds large de-
siderata (Busse 2000a, 2000b), the verbal communication in court is deemed to be
well explored in comparison (overview in Hoffmann (Ed.) 1983, 1989, 2001,
2017). In the focus of the ethno-methodological, sociolinguistic, conversation-
and speech-analytical studies, are explicitly the procedures of understanding and
misunderstanding, the contextualization of different actors (Gumperz 1982), as
well as their rituals and styles of communicative interaction depending on habitual
variables (origin, educational background, age, gender etc.). All levels of social-sym-
bolism, like facial expressions, gestures, prosody, proxemics and their contribution to
the relationship level of communicative microstructures are being considered with
the help of auditory and audiovisual recordings.

The studies show: The apparently only given “case” of a social conflict, is, in fact,
the result of a complex interactive (re)construction of facts and the involved oppo-
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nents are narrators of a (usually) controversial story (to “story construction” see Ben-
ett / Feldman 1981). Which success the actors do achieve, for example by the pre-
sentation of “facts”, “will be seen in the light of [...] [their] presentation of person-
ality.” (Hoffmann 2001: 1541; cf. earlier already Wodak 1975, own translation). Self-
presentation, face work and trustworthiness (Wolff 1995; cf. also Pick 2015) become
a central currency for process participants, which can determine the outcome of the
institutionalized as well as ritualized procedure in court (Atkinson / Drew 1979;
Drew 1985) and equally in the arbitration procedure at the arbitral tribunal (e. g.

Nothdurft / Stickel (Ed.) 1995, Nothdurft 1997).

IV. Pending issues and new research fields
1. Digitization of the law

The implementation and continuous increase of computer-based work processes
has already reached the legal system: By now, several specialized professional data-
bases are available for lawyers, which replace, or at least modify the traditional tex-
tual sources and the related working routines. Large databases like Juris or Beck On-
line keep millions of texts available “at a mouse-click” at any time and poses more
frequently a problem of “information overload” to lawyers and other law workers
(Morlok 2015). At the same time, they enable an effective search and filtration for
pertinent precedents regardless of the location. Court decisions can be “pre”’scribed
with the help of appropriate software, that means, store and (re)assemble text com-
ponents or successful chains of arguments if needed. This building-block technique
can contribute to standardization and legal certainty; but it can also lead to a concen-
tration on easily available (and with that, explicitly new) precedents, the information
overload to a tendency to argumentum ab auctoritate or tendency towards fragmen-
tation (selection of suitable things, while negligence of the respective contextual cor-
relations, de-contextualization). It is also unclear, to what extend the digitization of
texts will contribute to a monopoly position of few publishers and if this position
would produce methodological boundaries in the future (that means, that those
who ‘only’ print or that what ‘only’ is printed, becomes factually less important).
On the other hand, law becomes more transparent through the new media format
of the hypertext (that means in particular digitally-supported interactivity and
non-linearity of text processing, cf. Sager 2000); hypertext visualizes the intertex-
tuality of law (Morlok 2004, 2014; Miiller / Christensen 32012: 235 ff.) and falsifies
the common assumption of traditional legal methodology (Christensen / Lerch 2005:
111f., Kudlich 2009: 21).

This and other consequences of the new mediality of the law for the institutional
practice are in Germany and international so far uninvestigated or at the state of un-
verified hypothesis (a first sorting, as well as an overview of the mediatization of the
law, displays Vogel (Ed.) 2015).
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The internet has not only facilitated the access to legal information for lawyers,
but also for legal laymen: In the meantime, legal layman can find almost all laws for
personal research digitally. In addition, there are new communication formats, like —
for example analogous to the netdoctor —legal (remote) consultation through wiki’s,
forums or commercial providers, both between laymen and between specialized law-
yers and laymen. It remains unclear, how these new procedures of information pro-
curement and knowledge-configuration, as well as the associated interplay of legal
terminology and laymen language, will effect on concrete legal procedures and the
other way around, how legal incidents of norm genesis will be processed in the ‘in-
ternet community’. With that it must be taken into account, that the easier access to
regulatory texts, likewise brings up so far unconsidered problems: Because it con-
ceals, that the relevant texts of legal interpretation — comments, essays, court deci-
sions —cannot, or only can be called up selectively for a large fee. Especially the com-
mercialization and access restriction of fundamental texts for the legal system, like
the mentioned above, should also be accompanied critically by legal linguists and if
necessary be reviewed by the courts.

2. Computer-assisted methods to explore legal semantics

Attempts to calculate legal meaning or even decisions in court automatically with
the computer and by that to put the, from a legal linguistic perspective, misguiding
concept of the “subsumption automaton” into practice, exist since the early 1970s (cf.
Kudlich 2009, also chap. I1.2.a). These approaches however failed up to now, because
of their mechanistic theory of language as well as their insufficient consideration of
the cognitive-constructive complexity of juridical case- construction (Jeand’Heur
1998: 1292).

In particular originating from a criticism at the introspection of legal interpreta-
tion (for example, regarding the question, what the general linguistic use of the ‘aver-
age citizen’ be, Hamann 2015), new approaches of computer-assisted analysis of lan-
guage in legal context developed, both in the Anglo-Saxon area and Germany since
the early 2000s. What the approaches do have in common, is the usage of (corpus-
linguistic) specialist software, as well as prepared text corpora for inductive-empiri-
cally calculations and the following interpretation of language use patterns in close
interdisciplinary cooperation with the respective specialist lawyers. These new em-
pirical analysis methods compete with traditional and intuitive practices like the
judge’s preference for dictionaries as ‘language codes’ (Mouritsen 2010, 2011);
other studies try to explore recurrent language patterns in big corpora as sediments
of legal dogmatics (Vogel 2012, Christensen / Vogel 2013; Vogel et al. 2015; Vogel
2017a).

The greatest challenge for future corpus-linguistical oriented legal linguistics is
currently the construction of edited legal text-corpora. Several smaller project-cor-
pora do exist in the meantime. From 2015 until 2017, the worldwide first reference-
corpus of German-language law, which takes all relevant subject areas of the legal
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system (judiciary, legislature, executive, jurisprudence) into account, was established
(JuReko or CAL? Corpus of German Law) under the direction of Friedemann Vogel
and Hanjo Hamann and with support of the Heidelberg Academy of Sciences and Hu-
manities (Heidelberger Akademie der Wissenschaft) (cf. Vogel / Hamann / Gauer
2017; http://www.jureko.de).

The heuristic added-value of the new methodological accesses beyond core inter-
ests in linguistics (description of the legal language and communication) for the prac-
tical legal work needs to be tested further. First considerations show that quantitative
assisted (not qualitative methods replacing) interpretation can review speculative hy-
pothesis in the legal-theory due an empirical grounding. This means that also basic
principles of legal methodology are under consideration. Finally, there are possible
applications in the legislation, especially in the effort for a consistent legal language
(cf. Baumann 2015).

3. Legislation and norm-genesis

The procedures of text production and knowledge-genesis in courts from the first
input data up to the decision can be considered as well investigated. In contrast still
widely unexplored, are the discursive processes, as well as concrete textualization-
procedures at the other end of norm-genesis, namely in context of legislature and ex-
ecutive (along with ministries and associated institutions).

There are many reasons for this. For one thing, is already the access to empirical
data in contrast to the judicial processes notably restricted. While the majority of rel-
evant texts in the trial is not only available for those who are involved in the process,
but in anonymized or generalized form also for all legal subjects, the majority of the
legislative negotiation and textualization processes takes place behind closed doors.
Only rarely and usually only with controversial legislative initiatives, do find earlier
versions of a norm text and/or politically motivated accompanying texts, which al-
lowed conclusions for the underlying procedure, into the public.

Another reason is the complexity or problematic restriction of the object of inves-
tigation: Where does the norm-genesis ‘start’ (in the parliament, in the ministerial
working groups, in the conflicting lifeworld etc.), where does it end (with resolution,
with publication in the Federal Law Gazette, with “validity” of a norm text, his im-
plementation in the executive, his acceptance in the population etc.)? Which age
groups and discourse domains are relevant for the respective process and require con-
sideration in which manner (actors or texts from judiciary, legislature, executive,
media, jurisprudence etc.)?

These and other methodological questions are subject of a first legal linguistic
study (Vogel 2012), which reproduces the different connections of life, norm and tex-
tual world, on the example of the so called “Online-searches” (Online-Durchsu-
chung) in police and security law.
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4. Multilingualism in the supranational legal sphere

Numerous research questions which are still pending or already examined in the
national legal system, arise in the supranational area in exponentiated complexity.
The background to this is the especially with the clash of different legal cultures con-
nected multilingualism (Miiller / Burr (Ed.) 2004). By now, 24 official languages
face each other on the EU level, which have an equal status and constitute the com-
mon EU-law after article 55 of the EU treaty (EUV). The problem can be illustrated
as follows:

the community law needs a common language to arrive in the reality. Only then it is practi-
cable. But at the same time, it has to respect the national languages. Only then it is compre-
hensible for its citizens. By that, the language becomes the decisive point for the impact of
the community law (Miiller / Christensen 32012: 27; own translation).

By the construction of the Tower of Babel — how can multilingual law guarantee
both, practicability and legal certainty? — legal linguists worked at different central
areas, beginning at the legal methodology (language comparative interpretation; on
an empirically based criticism on the methodology of the European Court of Justice
(ECJ) cf. Schiibel-Pfister 2004) up to extensive interpretation and translation work.
By this, itis already in general controversial, if the normative enshrined multilingual-
ism is only an administration problem that has to be resolved, or if it not also presents
opportunities for national and supranational legal cultures. Braselmann (1992, 2002),
for instance, problematizes that the normative prescribed diversity of the officialese
covers up, as “fiction”, the factual dominance of the French (and English) in the legal
language. She pleads therefore analogous to the public international law in favor of a
transparent “principle of primacy of the original version” (“Prinzip des Vorranges der
Urfassung”; own translation; Braselmann 2002: 252). C./ K. Luttermann (2004) and
Luttermann (2007) also perceive a divergence of the actual and target state, as well as
difficulties for the European communication and plead therefore in favor of a “ref-
erence language model” (“Referenzsprachenmodell”’; own translation) for the EU
law, based on a system of two reference languages for all European legislative
acts as well as subordinated administrative languages.

Miiller / Christensen (*2012: 268 ff.) also consider numerous practical difficulties
reasoned due to the supranational multilingualism. Though they emphasize the meth-
odological added value regarding the ECJ: The multilingualism shifts the theoretical
focus from ‘the’ norm text and ‘the’ norm towards the subject, which has to assume
responsibility for its methods, data and arguments constructing the law. By this,
Article 55 EUV forces “the judge, to leave the apparent certainty of the own lan-
guage. He has to shift into the insecure area of different languages.” (ibid., 29;
own translation). A reduction to only two reference languages would even be a “dis-
advantage”, according to that (Wimmer 2009: 237): “The more linguistically formu-
lated/fixed aspects a court can take into account, all the more certain can it be that a
judgement will be accepted.” (ibid.; Engberg 2009; own translation). The same
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would apply for the legislation as well, insofar the multilingual formulation of norm
texts promotes their accuracy:

Multilingual law has all opportunities to be clearer, more comprehensible law. Poor is a com-
munity that does not know how to use this. Does the European Union know it? (Nussbaumer
2007: 40; own translation).
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Legal Linguistics
in the Nordic Countries

Past Developments and Future Directions
By Emilia Lindroos, Tampere

Abstract

Based on the realization that language is indispensable to law, legal linguistics has emerged
as a modern interdiscipline integrating legal science and linguistics as its main components.
Recognizing the significance and the necessity of legal-linguistic knowledge and skills in
the practical work of legal professionals and legal translators and interpreters, many universities
and institutions have introduced diverse programmes and courses in language and law, legal
linguistics, or forensic linguistics. Furthermore, related associations that have been founded
(e.g. International Language and Law Association, ILLA, Germanic Society for Forensic Lin-
guistics, GSFL, Osterreichische Gesellschaft fiir Rechtslinguistik, OGRL) and numerous con-
ferences that are being organized annually indicate a surge of interest in the intersections and
many facets of language and law. The purpose of this article is to provide a short overview of
legal linguistics as an academic discipline in the Nordic countries. The main focus is on Finland,
but also some selected developments and projects in Sweden, Norway, and Denmark are dis-
cussed.

Keywords: language and law, legal linguistics, comparative legal linguistics, nordic coun-
tries, legal education

I. Introduction

Language in the context of law has been the subject of extensive research for dec-
ades, be it from the perspective of the application and interpretation of legal concepts,
legal argumentation, languages for specific/special purposes (LSPs), or legal com-
munication as legal discourse in a more broad societal context. Numerous previous
studies and ventures into the language of the law, i.e. legal language (fi. oikeuskieli,
sv. rdttsprak, no. rettssprdk, da. rettssprog), have underlined the dependency of law
on language and demonstrated that legal language is indeed a significant subject in
need of further explorations, first and foremost because of the fact that legal effects
are brought about through legal speech acts as legal-linguistic operations (Austin
1962; Searle 1969; Galdia 2009: 141-245). Based on the findings of previous re-
search and motivated by the new challenges posed by the internationalization, glob-
alization, and digitalization of law, the field of language and law, or legal linguistics
(fi. oikeuslingvistiikka, sv. rdttslingvistik, no. rettslingvistikk, da. retslingvistik), as an



124 Emilia Lindroos

independent discipline focusing on the relationship and intersections of language and
law is known in the Nordic countries, has emerged in many countries across the world
(seee.g. Tiersma 1999; Miiller 1989; Miiller / Wimmer 2001; Cornu 2005; Tiersma /
Solan 2012; Mattila 2013a, 2017; Solan / Ainsworth / Shuy 2015; Felder / Vogel
2016; Galdia 2009, 2017). Defined in many different ways, the field focuses on
the profoundly linguistic nature of law, enriching our knowledge and deepening
our understanding of the role and functions of language in the drafting, construction,
interpretation and application of law.

Inlegal linguistics, recent years have seen a broadening of views, standpoints, and
approaches, objects studied and methods applied — an overall expansion of the scope
of the field. Rapid developments in the legal sphere and in technology create new
challenges which necessitate active and continued dialogue across cultural and dis-
ciplinary boundaries, simultaneously opening up a wide and multifaceted research
agenda and new opportunities for scholars working with language and law. Against
this background, although so implied by the word combination itself, legal linguistics
as “an interdisciplinary branch of knowledge” (Galdia 2009: 19) should not be re-
duced to the mere combination of legal science and linguistics. As discussed by Eng-
berg and Kjer (2011: 7), the field has a close connection to history, political science,
psychology, anthropology, philosophy, and sociology, and thus, in legal-linguistic re-
search, knowledge must often be drawn from these neighbouring fields in order to
reach an in-depth and contextualized understanding of the characteristics, functions,
and usage of legal language. The ambitious aim is to achieve a well-balanced syn-
thesis of the scientific ingredients that are necessary to answer the research question
at hand (Engberg / Kjer 2011: 7; Mattila 2013a: 11). This also means that, from the
perspective of legal linguistics, thematically overlapping and often also mutually
beneficial research is conducted not only in law (in legal theory, legal history,
legal sociology, comparative law, European law, and international law) and in lan-
guage sciences (e.g. LSP research, translation studies, studies in rhetoric), but
also in the disciplines mentioned above. In consequence, it becomes difficult to
draw precise boundaries between legal linguistics and the neighbouring, partially
overlapping fields, especially when the label of legal linguistics is not explicitly used.

In the globalized world of today, it is an undisputable fact that linguistic and cul-
tural diversity is of ever-growing significance. Language matters — in particular in the
field of law, where legal reality is constantly being constructed, altered, and interpret-
ed through language (e. g. Helin 1998). In the light of recent developments at Euro-
pean level, legal linguistics as an academic enterprise should no longer need a jus-
tification for its existence. However, despite the increasing interest in the intersec-
tions of language and law and in particular in forensic linguistics (e.g. Gibbons
2003; Coulthard / Johnson / Wright 2017; Galdia 2017: 94-95) as a sub-field of
legal linguistics (Mattila 2013a: 7), the heterogenous field of legal linguistics has
yet to fully secure its footing in the academia and to realize its full potential in North-
ern Europe. For the purposes of shedding light on legal linguistics in the Nordic coun-
tries, this article strives to give a short overview of selected developments, accom-
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plishments and challenges in the field in Finland and in other Nordic countries, re-
stricted here to Denmark, Sweden and Norway.

II. Finland

As a multilingual society with Finnish and Swedish as its two official languages,
Finland provides fertile ground for legal linguistics as a discipline. With a legal his-
torical background as part of the Kingdom of Sweden (ca. 1100—1809) and subse-
quently as an autonomous Grand Duchy under Russian rule (1809—-1917), Finland
became an independent state on 6 December 1917 and celebrated its 100 years of
independence in 2017. After the Finnish Declaration of Independence in 1917, the
principle of bilingualism, providing equal status for Finnish and Swedish, was estab-
lished in the 1919 Constitution (fi. Suomen Hallitusmuoto 94/1919) and in the
1922 Language Act (fi. Kielilaki 148/1922). Currently, the legislative basis for lin-
guistic rights as fundamental rights is laid down in Section 17 of the Finnish Consti-
tution (fi. Suomen perustuslaki 731/1999) with more detailed provisions contained in
the revised Language Act (423/2003)" as well as in other Acts:?

The Constitution of Finland (731/1999)
Section 17 — Right to one‘s language and culture
The national languages of Finland are Finnish and Swedish.

The right of everyone to use his or her own language, either Finnish or Swedish, before
courts of law and other authorities, and to receive official documents in that language,
shall be guaranteed by an Act. The public authorities shall provide for the cultural and so-
cietal needs of the Finnish-speaking and Swedish-speaking populations of the country on an
equal basis.

The Sami, as an indigenous people, as well as the Roma and other groups, have the right to
maintain and develop their own language and culture. Provisions on the right of the Sami to
use the Sami language before the authorities are laid down by an Act. The rights of persons
using sign language and of persons in need of interpretation or translation aid owing to dis-
ability shall be guaranteed by an Act.’

' An unofficial English translation of The Language Act (423/2003) is made available by
the Ministry of Justice of Finland online at https://www.finlex.fi/en/laki/kaannokset/2003/
en20030423.pdf. It must be noted that The Language Act does not apply to Aland; for further
information see the Act on the Autonomy of Aland (1144/1991), available online at https:/
www.finlex.fi/en/laki/kaannokset/1991/en19911144_20040068.pdf.

2 For a more detailed description of multilingualism in Finland in English see e. g. Tallroth
(2012) and Mattila (2013: 68-72).

* The English translation of the legislative text presented here stems from the unofficial
English translation of the Constitution of Finland (731/1999) made available by the Ministry
of Justice of Finland online at https://www.finlex.fi/en/laki/kaannokset/1999/en19990731_
20111112.pdf (25.9.2018).
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In the light of its history, multilingualism is a specific feature of the Finnish legal
system, with linguistic rights situated at its core.* In Nordic law as a legal family
based on legal-cultural similarities between the Nordic countries (cf. Zweigert /
Kotz 1996: 270—-280; Husa 2011a), the movement of Scandinavian Legal Realism
(Uppsala School) influenced legal dogmatics in Nordic countries in the first half of
the 20" century (see e.g. Helin 1988). In the second half of the century, linguistic
philosophy (primarily Wittgenstein) was introduced to the study of law in analytical
legal theory, as can be seen in the work of Finnish legal scholars Zitting (1951), Mak-
konen (1959), Aarnio (1983), Helin (1988), and Siltala (2003).” As stated by Galdia
(2009: 71, 2017: 83), Finnish legal linguistics is rooted in legal theory, in the frame-
work of which theoretical studies on legal language have contributed towards creat-
ing a solid basis for the development of legal linguistics as an academic discipline
(Mattila 2002: 1119).

1. General developments in Legal Linguistics

Legal linguistics as an academic discipline in Finland was founded in a joint effort
of the Language Centre and the Faculty of Law of the University of Lapland in the
mid-1990s, after Finland had joined the European Union in 1995 and the demand for
legal professionals with cultural and linguistic competence had become apparent in
the EU institutions. In order to meet the practical needs arising in the labour market,
this emerging discipline was established as part of legal education to provide law stu-
dents with necessary cultural and linguistic expertise to enable them to embark on an
international career. Located in Rovaniemi on the Arctic Circle, the University of
Lapland as the northernmost university of Finland and European Union has to this
day been the leading university in the field in Finland: the Faculty of Law accommo-
dated the only Chair in Legal Linguistics in the country from 2003 until 2009, and
subsequently, a combined Chair in Legal Culture and Legal Linguistics from 2010
until 2014. In addition to the closely related field of legal informatics®, legal linguis-
tics has been integrated into studies of law in the Bachelor’s and Master’s degree pro-
grammes, both fields classified as “research priorities” in the research profile of the
Faculty of Law’.

* On linguistic rights see the Action Plan for the Strategy for the National Languages of
Finland published by the Ministry of Justice on 28 February 2017, available online at https://
oikeusministerio.fi/documents/1410853/4734397/ActionPlan_StrategyfortheNationalLang
uages.pdf/5513fe14-d092-4404-9ec1-d3abe6a3S4af/ActionPlan_StrategyfortheNationalLang
uages.pdf.pdf.

3 For further information on legal theoretical and philosophical developments in Finland in
the 20™ Century, see e. g. Lindroos-Hovinheimo (2016).

© See the Website of the Institute of Legal Informatics at the University of Lapland at
https://www.ulapland.fi/EN/Units/Institute-for-Law-and-Informatics.

7 For more information on research at the Faculty of Law see https://www.ulapland.fi/EN/
Units/Faculty-of-Law/Research.
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A handful of academic scholars have been involved in developing, teaching, and
promoting legal linguistics as an academic discipline at the Faculty of Law of the
University of Lapland — namely Dr. Heikki E. S. Mattila, Dr. Tarja Salmi-Tolonen,
Ms. Iris Tukiainen, Mr. Richard Foley, Ms. Birgitta Vehmas, Dr. Jaakko Husa, and the
author of this article.® As it still seems quite rare for scholars in the field to have a
formal education both in law and in linguistics, the differences in educational back-
ground, practical work experience, and research interests are reflected in the diversity
of aspects and approaches emphasized in research and teaching of legal linguistics.
Nevertheless, in Finland the discipline is perceived to be firmly rooted in legal sci-
ence, and having the ambitious aim of striking a balance between language and law.
This is notable in particular because the achievement of an equally thorough under-
standing of relevant legal and linguistic theories, methods, and aspects can be seen as
the main challenge — and also the major pitfall affecting the validity and usefulness of
research results — in legal-linguistic research.

2. Research in Legal Linguistics

In Finland, legal-linguistic research has thus far addressed a wide variety of topics,
and correspondingly, employed a variety of methods. Taking into account the histor-
ical background and especially the close legal, cultural and linguistic ties between
Finland and Sweden as well as the influence of German legal science (conceptual
jurisprudence, de. Begriffsjurisprudenz), it is not surprising that lexicological re-
search and (legal) translation have played an important role in the development of
Finnish legal language.’ In the 20™ century, substantial societal developments and
the shift in paradigm in social sciences due to the linguistic turn necessitated changes
inlaw and legal thinking. A widening of perspective from traditional legal positivism,
reducing law to a set of norms, towards a broader, contextualized understanding of
the law as a culturally embedded, dynamic phenomenon in society has occurred (e. g.
Tuori 2000, 2002). As regards research on legal language in the framework of Finnish
legal theory, due to the broadening understanding of the concept of language, focus
has shifted in a parallel manner from the observation of small units of meaning in a
language, such as single legal concepts (see e. g. Merikoski 1939), to a more com-
prehensive view of language, i.e. to explorations of the textual level of law and,
based on the social constructionist theory (Berger / Luckmann 1966), to the discur-
sive construction and functioning of the legal system (e.g. Niemi-Kiesildinen et
al. 2006). In recent times, legal linguistics has ventured into new territories, a devel-

8 It must be noted that also other scholars as well as teachers at Language Centres have
made contributions towards the establishment and development of the discipline in Finland.
However, this article is limited to discussing the work of the scholars at the University of
Lapland who are specifically mentioned in the text.

° The first Finnish-Swedish legal dictionary, J. G. Sonckin Ruotsalais-suomalainen laki —
Jja virkakielen sanasto, was published in 1903, see Mattila (2009: 1176—1177).
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opment which to a large extent can be attributed to the transnational and digitalized
character that law has acquired.

Known as the Finnish pioneer of the field, Professor Emeritus of Legal Linguis-
tics, Dr. Heikki E. S. Mattila, held the Chair in Legal Linguistics at the University of
Lapland from 2003 until 2009. During his distinguished career, he has published
widely in the field, covering themes from the heritage of legal Latin and the ambi-
guity of legal abbreviations to diverse legal text genres, major European legal cul-
tures, legal languages, challenges in legal translation, and legal semiotics (e.g. Mat-
tila 2002, 2005, 2008, 2009, 2010, 2011, 2013a,2013b, 2017). His contribution to the
birth and evolvement of legal linguistics in Finland and beyond has been remarkable
not only by means of his legal-linguistic research projects, publications and activities
in the academia, but also in his capacity as the Editor-in-chief of the Encyclopeedia
luridica Fennica (EIF, 1990—-1999), the legal encyclopedia of Finland (published in
1994-1999, 7 volumes, see Wirilander 2000), as co-author of the Finnish legal ab-
breviations dictionary Oikeuseldimdn lyhennesanakirja (2004), and as Editor-in-
chief of the online database of Finnish legal terms Oikeustieteen termitietokanta'
(since 2012). Of central importance to the understanding of legal linguistics in Fin-
land is his comprehensive book Vertaileva oikeuslingvistiikka (first published in Fin-
nish in 2002, second updated edition in 2017, English version Comparative Legal
Linguistics first published in 2006, second updated edition in 2013, translated into
English by Christopher Goddard'') which has been used as a handbook in legal lin-
guistics at the Faculty of Law of the University of Lapland ever since it was publish-
ed. Illustrating Mattila’s immensely broad knowledge of law and languages, both ed-
itions of the English version have been praised by many reviewers (see e. g. Landqvist
2007; Mooney 2008; Galdia 2013).

Legal linguistics, as defined by Mattila in his book (2013a: 11), can be character-
ized broadly as a discipline which “[...] examines the development, characteristics,
and usage of legal language”, focusing on the “[...] vocabulary (notably terminolo-
gy), syntax (relationships between words), or semantics (the meaning of words) of
the language”. The type of research endeavours which do not focus on a single sys-
tem-bound legal language, but instead “[...] compare the development, structure, and
vocabulary of two or more legal languages” and, thus, emphasize the comparative
legal perspective, can be called comparative legal linguistics (Mattila 2013a: 17).

With his research interests focusing on combining comparative law, legal history,
and legal linguistics, in his numerous publications Mattila has not only discussed the
theoretical foundations of the discipline, but also through insightful empirical studies

1% http://tieteentermipankki.fi/wiki/Luokka:Oikeustiede.

' Christopher Goddard is a researcher of legal linguistics (see e.g. Goddard 2009, 2010,
2011) and the founder of the Master’s programme in legal linguistics (LL.M., 60 ECTS) at the
Riga Graduate School of Law (RGSL) in Latvia. The legal linguistics programme was foun-
ded in 2007 but is currently not offered, for more information on current programmes see
https://www.rgsl.edu.lv/programmes.
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Figure 1: The field of legal linguistics according to Mattila (2013, 2017)

demonstrated the necessity and usefulness of employing perspectives and knowledge
from other fields, such as sociology, in legal-linguistic research. Illuminating the fact
that legal language as a LSP is a historically developed dynamic phenomenon, tied to
a legal system and embedded in the culture of the society, a good example of such
contextualized legal linguistic research is his interesting comparative study on
cross-references in court decisions (Mattila 2011). This investigation of legal lan-
guages, using the concept of legal culture as an explanatory factor, shows how find-
ings on the surface level of system-specific legal texts (here: cross-references in judg-
ments) are connected to historically conditioned legal thinking, legal practices, and
legal traditions. Displaying Mattila’s obvious love of languages and law, his impres-
sive body of research builds bridges between academia and practice and is therefore
of both theoretical and practical value, providing legal professionals, legal translators
and interpreters as well as legal lexicographers fruitful information and tools to assist
them in their daily work.

On the basis of Mattila’s works, further attention to the significance of language in
law has been given in the valuable publications of legal linguist, researcher Tarja
Salmi-Tolonen (e. g. 2004, 2005, 2008a, 2008b, 2011, 2013, 2014) and legal compa-
ratist, Professor Jaakko Husa (e. g. 2007, 2008, 2009, 2011, 2012, 2015). Salmi-Tol-
onen, who defended her doctoral thesis in legal linguistics with the title Language
and the Functions of Law: A Legal Linguistic Study at the University of Lapland
in 2008, has in her work researched inter alia multilingual judicial procedures
(2004), language risks and international commercial arbitration (2014), and expand-
ed the Finnish perspective on language and law to forensic linguistics (Salmi-Tolo-
nen 2008b). She has stated that she perceives “[...] law and all legal activity as com-
munication [...]” (2004: 1167), defining the purpose of legal linguistics as to “[...]
study the language of the law, in all its forms,[...]* and its development and usage in
order to create new knowledge of the interplay between language, law and society”
(2004: 1169). Specifying Mattila’s definition of the field, Salmi-Tolonen (2011: 3)
views legal linguistics in the following way: “[...] there is, first of all, the general
legal linguistics, which is not bound to any particular legal language (legal English,
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legal French, legal Finnish, etc.) but rather studies special features of legal language
that are shared by all — or at least most — Western legal systems and languages. This
part also encompasses the formation and methodology of general theory. Then, there
is the particular or special legal linguistics which examines the judicial language of a
single legal culture or legal order that is dependent on a single given language — Fin-
nish, English, French, etc. — or compares two or more judicial languages and cul-
tures”.

Legal Linguistics

General legal
linguistics - not
bound to any
particular legal

language

Particular or special
legal linguistics

Legal-linguistic

studies focusing on Comparative

a single legal legal linguistics
language

Figure 2: The field of legal linguistics according to Salmi-Tolonen (2011)

Comparative legal linguistics, in particular the interdependence of legal transla-
tion and comparative law, has been specifically accentuated by Husa, who held the
Chair of Legal Culture and Legal Linguistics at the University of Lapland from 2011
until 2014. Acknowledging the fact that the connection between language and law
often doesn’t seem to be “explicitly present” or consciously reflected upon in the
work of legal professionals (Husa 2012: 161), Husa places legal linguistics among
the general sciences of law, i. e. legal history, legal philosophy, legal theory, and com-
parative law (Husa 2008: 22). With the vast field of comparative law as frame of ref-
erence, he justly stresses that legal scholars employing comparative methodologies
simultaneously engage in legal translation, and thus in comparative law, character-
ized by a transnational, pluralistic view of legal systems, legal cultures, and legal lan-
guages, legal translation becomes a crucial factor, a prerequisite for understanding
foreign law (e.g. Husa 2011b). As regards the implications of these observations
for the training of future legal professionals, he states that “[...] legal education


http://www.duncker-humblot.de

Legal Linguistics in the Nordic Countries 131

ought to respond more seriously to the globalisation of law” (Husa 2009: 913), a
statement underlining implicitly also the role of legal linguistics.

This short article striving to describe the status quo of legal linguistics in the Nor-
dic countries in a summarized manner can only offer glimpses to those developments
in the field that can be considered important. Thus, although it is not possible to cover
all research on legal linguistics and legal language, it should be mentioned that fur-
ther relevant research related to or overlapping with legal linguistics has been con-
ducted by Finnish scholars both in legal science and in legal translation and interpret-
ing — noteworthy articles, doctoral dissertations and works published in the last two
decades include but are not restricted to the following: a compilation of articles on
legal language edited by Jyrénki (1999); the doctoral thesis on the understanding of
foreign law by Henry (2004); the doctoral thesis on criminal trial as a speech com-
munication situation by Vilikoski (2004); the doctoral thesis on translation as a
source of law by Kinnunen (2006); a comprehensive book containing articles on
the development of Finnish legal language edited by Mattila, Piehl, and Pajula
(2010); articles on teaching legal German courses to law students by Meyer (e.g.
2011, 2012); articles on the impact of German law on Finnish legal language and
on characteristics of legislative language by Fonsén (e. g. 2011, 2014); the doctoral
thesis on legal interpreting in criminal trials by Isolahti (2014) and the doctoral thesis
on German and Finnish criminal judgments by Lindroos (2015). As regards the qual-
ity of legal language used by national authorities and institutions, plain language
usage is being researched and promoted in Finland especially by the Institute for
the Languages of Finland (fi. Kotimaisten kielten keskus, KOTUS), which is an insti-
tute functioning under the auspices of the Finnish Ministry of Education and Culture
and devoted to the study and language planning of Finnish and Swedish and coordi-
nating the activities of the Saami, Romani, and Sign Language Boards."?

Alongside legal-linguistic research, both qualitative and quantitative in nature, the
dedication of Finnish scholars at the University of Lapland to the advancement of
legal linguistics can also be seen in the organization of international conferences de-
voted to language and law. In 2001, a conference entitled Law and Language: Pros-
pect and Retrospect was organized in Levi, Finnish Lapland, to celebrate the found-
ing of the Chair in legal linguistics, and in 2010, the Chair of Legal Linguistics, the
Legal Linguistics Association of Finland (fi. Suomen Oikeuslingvistinen Yhdistys ry,
sv. Foreningen for Finlands Rittslingvistik rf) founded in 2000" and the University
of Lapland hosted a conference by the name Law and Language in Partnership and
Conflict in Rovaniemi. With Prof. Salmi-Tolonen (Chair), Ms. Tukiainen and Mr.
Foley as organizers, the latter conference marked the tenth anniversary of legal-lin-
guistic teaching at the University of Lapland and resulted in the publication of the

"2 The website of the Institute for the Languages of Finland can be found at https://www.
kotus.fi/fen/about_us. On plain language see https://www.kotus.fi/en/on_language/plain_lang
uage.

" The association is unfortunately no longer active.
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conference proceedings in the very first issue of the newly founded Lapland Law Re-
view (Issue 1,2011), edited by the organizing committee (see Salmi-Tolonen, Tukiai-
nen / Foley 2011)." Among other relevant events, these conferences have enabled
experts and students in legal linguistics to connect, network and exchange thoughts
and ideas regarding their research and teaching — activities necessary for creating a
common platform and forming a scientific community that can shape legal linguistics
on a global scale in the future.

3. Didactics of Legal Linguistics

In recent years, academic programmes in legal linguistics, forensic linguistics,
and legal translation and/or interpreting have been established in many countries
with varied emphasis (e.g. B.A. and M.A. in European Legal Linguistics (de. Euro-
pdische Rechtslinguistik) at the University of Cologne'’, cf. Mattila 2013a: 23-25).
Promoting awareness of language in the field of law, such programmes offer students
the possibility to gain an understanding of (multilingual) legal communication, to
acquire legal and linguistic knowledge as well as skills in foreign languages and pos-
sibly even to familiarize themselves with the theories and methods of (legal) trans-
lation and/or interpreting. However, vast differences exist between these pro-
grammes as regards the organizing faculty or institution (e. g. Faculty of Law/Faculty
of Arts and Humanities), the degree to be obtained (LL.M. or M.A.), the target audi-
ence (future lawyers and/or translators and interpreters), and the content. Relevant
questions on didactical aspects of legal-linguistic education, which are in need of fur-
ther research and discussion, have been raised by Goddard (2009, 2010): Where does
legal linguistics fit within the education and training of future legal professionals and
translators and interpreters? What is the core content that should be taught and
through what kind of educational mechanisms?

In Finland, legal linguistics as an academic discipline has been taught first and
foremost as part of legal education at the University of Lapland, although courses
are also offered at other Finnish universities, such as in the Faculty of Law at the Uni-
versity of Turku'®. Instead of a separate educational programme, two courses in legal
linguistics were integrated into the curriculum at the University of Lapland: an in-
troductory course in legal linguistics (2 ECTS) in the studies towards the Bachelor
of Laws (LL.B.) degree and a course in comparative legal linguistics (3—5 ECTS) in
the studies towards the Master of Laws (LL.M.) degree. Doctoral studies in legal lin-
guistics, leading to the degree of Doctor of Laws (LL.D.), have thus far also been
possible at the University of Lapland. Noteworthy is the fact that the faculty led a

' To be found online at: https://www.ulapland.fi/InEnglish/Units/Faculty-of-Law/Research/
Lapland-Law-Review/Issues/Issue-1,-2011.

'3 See the Website online at http://erl.phil-fak.uni-koeln.de/.

' For example an introductory course to Legal Linguistics (3—5 ECTS) has been offered

in Turku, see the course description in English at https:/nettiopsu.utu.fi/opas/opintojakso.
htm?rid=20766&idx=11&uiLang=fi&lang=en&lvv=2015.
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multidisciplinary doctoral programme Legal Cultures in Transnational World (LeC-
Tra) financed by the Finnish Ministry of Education and Culture and the Academy of
Finland from 2012 until 2015 with legal linguistics as one of its focal areas."”

Taught to students of law with often a limited knowledge of linguistics, the main
objective of the introductory course has been to illustrate through practical examples
how law and language are intertwined, what the distinctive functions and features of
different legal text genres are, and how diverse legal phenomena can be analyzed sci-
entifically with linguistic methods. Based on Mattila’s handbook (2002, 2017), the
introductory course has aimed at deepening and fostering language awareness and
cultural and linguistic sensitivity, promoting critical thinking and reflection on
one’s own language usage and its neutrality. Building on the solid foundation created
in the introductory course, the core idea of the course in comparative legal linguistics
has been to encourage students to look beyond national borders and help prepare
them for the international career by providing legal-linguistic information on differ-
ent legal systems and legal cultures. With emphasis on multilingualism in the context
of the legal system of the European Union and invited guest lecturers (e. g. Mr. Kari
Liiri, Head of the Finnish Language Translation Unit at the European Court of Jus-
tice) providing insight to legal translation practices in EU institutions, the course has
included a practical exercise in legal translation from English into Finnish, allowing
the students to gain an often eye-opening experience of the numerous challenges
faced in cross-cultural legal communication. With English as the global lingua fran-
ca, legal-linguistic courses have been supported by legal language courses organized
by the Language Centre, building communicative competence and proficiency in
relevant foreign languages (e. g. legal English, legal German, legal French)."®

As described by Mattila (2013a: 24), the two courses in legal linguistics were
compulsory to all students of law at the University of Lapland until they were
made optional in the context of the curriculum reform in the Faculty of Law in
2015 and eventually removed completely in 2018. Despite these unfortunate devel-
opments in Finland it is held here that legal linguistics should, as stated by Galdia
(2017: 107), be an integral part of the studies in law as it provides crucial information
on legal-linguistic operations undertaken by legal professionals in their daily work,
e. g. legal communication, legislative drafting, legal argumentation, and legal inter-
pretation in the application of law. Needless to say, legal-linguistic education should
also be offered to legal translators and legal interpreters, if not as part of their uni-
versity studies, then later on in the form of professional continuing education courses
organized by professional associations and institutions. Due to converging interests,
integrated courses in law and language (e. g. European Union law and European legal

'"In the context of LeCTra, a comparative legal-linguistic doctoral thesis was completed
(Lindroos 2015) which subsequently was awarded the annual Language and Law-award (de.
Forderpreis Sprache und Recht) by the University of Regensburg in Germany.

'8 Additionally, with the increased interest in language as evidence and forensic linguistics,
the first course in forensic linguistics was offered at the University of Lapland in 2015, taught
by Ms. Dana Romling (University of Diisseldorf) and the author of this article.
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languages) are a promising possibility in need of testing; such joint modules or cours-
es combining legal substance with linguistic and cultural knowledge (cf. Goddard
2009, 2010) offered to both law and linguistics students simultaneously might be
the best way forward if — in part because of diminishing resources at universities
— the organization of separate programmes for legal professionals and translators
and/or interpreters (Engberg / Burr 2009) is not possible.

II1. Legal Linguistics in Sweden,
Norway, and Denmark

As regards the Nordic countries as an area of legal-linguistic research, influenced
by German legal thinking in the 19" century, characterized by legal pragmatism
(Zweigert / Kotz 1996: 270-280) and tied together historically and culturally
through extensive legal and linguistic collaboration (see Mattila 2013a: 168—170,
188 and 2017: 253—-292), a vast number of publications has emerged on important
aspects related to legal communication. For the discipline of legal linguistics, corre-
sponding denominations to the Finnish term oikeuslingvistiikka are in use: in Sweden
rdttslingvistik (also forensisk lingvistik), in Denmark retslingvistik, and in Norway
rettslingvistikk. However, not all research analyzing legal languages goes specifically
by this name and, consequently, also neighbouring fields related to legal linguistics
need to be taken into account. In the following, a narrow overview of relevant con-
temporary research literature and recent developments in Sweden, Norway, and Den-
mark is provided; a more detailed description of legal linguistic publications in the
world, including in Scandinavia, can be found in Galdia (2017: 73-89).

In addition to Finland, the study of language and law as a discipline has been es-
pecially prominent in Denmark. In 2011, an international research network Legal
Linguistics Network RELINE" (da. Retslingvistisk Netveerk) was founded at the Uni-
versity of Copenhagen, consisting of scholars from around the world with an interest
in the intersections of language and law and representing a variety of disciplines. Per-
haps the most significant legal-linguistic initiative in the Nordic countries thus far,
RELINE has aimed at promoting and broadening interdisciplinary dialogue and cre-
ating a much needed mutual arena for cooperation, becoming known as the Scandi-
navian School of Legal Linguistics (Kjer 2015a: 9). In Denmark, legal-linguistic re-
search has been conducted by eminent scholars — of which most are RELINE (steer-
ing committee) members — with different disciplinary backgrounds, showcasing a
multitude of approaches to the language of law: see e.g. Kjer (1990, 1991, 1992,
1994, 2007, 2015b) on legal phraseology, legal translation, and corpus linguistic ap-
proaches to legal texts, Engberg (1992, 1997, 2000, 2001, 2003, 2010) on specialized
communication in legal genres, legal translation, and the construction of legal knowl-
edge, Gabrielsen (2015) on rhetoric in law, Adrian (2016) on mediation in law, Mor-
tensen/ Mortensen (2017) on courtroom interaction, and from a more general point of

' See the website at https://jura.ku.dk/reline/.
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view, Christensen (2017) on legal linguistics and forensic linguistics in the Danish
context. A collaborative effort of RELINE members, a collection of interesting ar-
ticles on language and law was published in the comprehensive anthology Retten i
sproget: Samspillet mellem ret og sprog i juridisk praksis (ed. by Gabrielsen et
al.) in 2015. Furthermore, signaling the rise of interest in the field in Denmark,
the first Nordic Forensic Linguistics Symposium® was hosted by the University of
Copenhagen in 2016, and the first /LLA Focus Workshop®' on Computers, Language,
and Law, organized by iCourts, the Danish National Research Foundation’s Centre of
Excellence for International Courts in cooperation with ILLA, RELINE network, and
The Faculty of Law, was held in Copenhagen in September 2018.

As has been pointed out by Mattila (2013a: 8), LSP research originating from the
German language area (de. Fachsprachenforschung, see e.g. Hoffmann / Kal-
verkdmper / Wiegand 1998) has aroused particular interest in the Nordic countries,
mainly in Denmark and in Sweden (see e. g. Bergenholtz / Engberg 1995; Laurén /
Nordman 1996; Myking 1999). Examples of such work in Sweden and Denmark in-
clude the publications concerning legal terminology and legal style of Landqvist
(e.g.2008, 2010, 2016), the doctoral thesis on legislative language in medieval Scan-
dinavian laws written by Ruthstrom (2003), and the book on legal lexicography and
the compilation of a bilingual LSP dictionary in legal language by Nielsen (1994).
Drawing on results of LSP studies on legal languages, also the topic of legal trans-
lation and interpreting has been adressed in the Nordic countries by many scholars;
for an overview on research traditions in translation studies in Finland, Sweden, Nor-
way, and Denmark, see Baker / Saldanha (2009). With a wide interest ranging from
syntactic, semantic, pragmatic and discourse-related features of legal texts to multi-
lingual law-making, institutional translation and translation quality control, particu-
larly noteworthy for the further development of legal linguistics are the publications
of prominent Nordic scholars such as Strandvik (e. g. 2015, 2017, 2018) and Simon-
nas (e.g. 2012, 2015, 2016). In the forensic context, with regard to the sub-field of
forensic linguistics, examples of recent research projects in Sweden which analyse
empirical data encompass the doctoral thesis of Byrman (2017) on the documentation
practices of investigative interviews and the doctoral thesis of Lindh (2017) on the
forensic comparison of voices. Influenced by the developments of the current digital
era, also corpus linguistic methods are receiving more scholarly attention in the ex-
amination of legal language, see e. g. the corpus-based study of texts produced by the
International Criminal Tribunal for the Former Yugoslavia (ICTY) by Potts and Kjer
(2015) and The Helsinki Corpus of English Texts** which includes legal texts, put to-
gether by Matti Rissanen and Ossi lhalainen at the University of Helsinki and re-
leased already in 1991. However, the use of computational linguistics and approaches

? See the programme of the symposium online at https://humanities.ku.dk/calendar/2016/
12/nordic-forensic-linguistics-symposium/.

2! For more information see https:/jura.ku.dk/icourts/calendar/computers-language-law/.

22 Website: http://clu.uni.no/icame/hc/index.htm.
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such as Computer Assisted Legal Linguistics™ introduced in Germany (e. g. Hamann,
Vogel / Gauer 2016; Vogel / Hamann / Gauer 2017) has yet to blossom in the Nordic
countries, although law as a text-based discipline characterized by its formulaic na-
ture (cf. Lindroos 2015) provides a well-suited object for computerized systematical
analysis.

In the Nordic countries there are very few studies on the didactics of legal linguis-
tics. This is understandable in the light of the fact that, although programmes in legal
linguistics and forensic linguistics are becoming more widespread on a global scale,
this is not (yet) the case in the Nordic countries. Instead of academic programmes
leading to a degree, single modules and courses in legal linguistics or forensic lin-
guistics are offered, such as the Master’s level online course entitled Forensic Lin-
guistics: Linguistic Evidence and the Law (7,5 ECTS, in English) at Umea University
in Sweden.* Apart from the few courses labeled specifically legal-linguistic, in legal
education, legal language courses are often integrated into the legal curriculum: com-
plementing the studies towards a LL.B. or a LL.M. degree, LSP courses are taught to
law students by language teachers working at Language Centres of universities. In
the field of translation studies, some specialized courses and programmes in legal
translation and legal interpreting exist, e.g. the online course in legal translation
JurDist” designed by Norges Handelshgyskole (Norwegian School of Economics)
in Norway and offered since 2013, and the training programme for legal interpreters
in Finland (fi. oikeustulkkauksen erikoistumiskoulutus, 40 ECTS) being launched in
2018, organized by the Diaconia University of Applied Sciences (Diak), Humak Uni-
versity of Applied Sciences (Humak), the University of Helsinki and the University
of Tampere. In this article it is not possible to investigate in detail to what extent legal
knowledge is being communicated to translation/interpreting students in the pro-
grammes mentioned as examples above. Nevertheless, against this backdrop, it
would be worthwhile to consider designing integrated legal-linguistic courses to
be offered to both law students and students pursuing a career in legal translation
and/or interpreting. These kinds of courses would simultaneously provide the oppor-
tunity for promoting understanding and discussions across disciplinary and profes-
sional boundaries, perhaps even facilitating mutually beneficial collaboration be-
tween the students in working life after having finished their studies.

2 Website: https://cal2.eu/.

*See the course desription at https://www.umu.se/en/education/courses/forensic-lingui
stics-linguistic-evidence-and-the-law/.

» See the website of JurDist at https://www.nhh.no/executive/andre-executive-studier/jur
dist-juridisk-oversettelse/.

% Website in Finnish at https://www.diak fi/tyoelamapalvelut/koulutuspalvelut/erikoi
stumiskoulutukset/oikeustulkkauksen-erikoistumiskoulutus/.
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IV. Concluding remarks

In this article, an attempt was made to shed light on legal linguistics in the Nordic
countries. In the brief overview, it was possible only to summarize selected develop-
ments and illuminate some aspects in this emerging field of research, revealing a
fragmented picture of legal linguistics. Gaining a comprehensive picture of research
in the field is certainly not easy, but already a selective review of existing literature
makes it evident that Mattila’s book has had a notable impact on subsequent research
in the field, profoundly shaping the way legal linguistics as a discipline is understood
also beyond the borders of Finland. Influenced and motivated by developments in
modern society, law, linguistics, and technology, legal linguistics as an umbrella
term in the Nordic countries encompasses multi-faceted research activity. The rich-
ness of various angles and diverging approaches underlines the fact that legal lan-
guage as an evolving and multidimensional object necessitates the use of multidis-
ciplinary methods. Within the fuzzy contours of legal linguistics, research to date has
indicated that professionals in many fields have much to gain from studies in this dis-
cipline. Perceiving legal linguistics from the Finnish perspective as a sub-discipline
of jurisprudence, rooted in law, it can be argued that the two main components — law
and language — need to be placed on an equal footing in order to conduct in-depth and
robust legal-linguistic research and to enable the research results to be fruitful to both
disciplines. Much work is still to be done in promoting this wide understanding of the
field.

So what does the future hold for legal linguistics? At this moment the discipline
finds itself at a crossroads — at least in Finland. Despite the efforts and progress made
especially in the last two decades, legal linguistics is now on shaky ground. This
seems contradictory and counterproductive, especially considering the fact that
today, national legal systems coexist with international legal systems, and interaction
between them is constantly increasing. Without a doubt, legal linguistics as an aca-
demic discipline has something to offer to both domains —law and linguistics — from a
narrower national and a broader, international and comparative perspective. With
new interdisciplinary challenges arising, (comparative) legal linguistic knowledge
should be seen as an absolute prerequisite, a necessary component of the skillset
of legal professionals and legal communication experts working in the international
arena. In the light of the ongoing globalization of law, taking into account in partic-
ular the new trends of legal design®’ and legal tech®®, encompassing inter alia the au-
tomated generation of legal documents and the development of linguistic software
e.g. to assist in recognizing hate speech or radicalization online through language

? See e.g. the Website of the Legal Design Summit, an event aiming to bring together
experts in the fields of law, design, and digital services: http://www.legaldesignsummit.com/
home.

* See e.g. the Website of the Legal Tech Lab at the University of Helsinki: https://www.
helsinki.fi/en/networks/legal-tech-lab.
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analysis tools, the field of legal linguistics is likely to gain importance and to become
even more significant in the future.

To conclude, as law is created and communicated mainly through language (with
the exception of legal semiotics), it is to be hoped that the conscious efforts of schol-
ars in the field to elucidate the ambiguous word combination legal linguistics and to
clarify the possibilities of the discipline bear fruit in the near future. With the poten-
tial of legal linguistics made more transparent especially to legal scholars, the field
might be able to move from the periphery of jurisprudence towards its core, finding
its place in the legal curriculum. Gazing forward, closer interdisciplinary cooperation
between legal and linguistic professionals is called for to further develop the disci-
pline, to shape the future education and training of legal professionals, legal trans-
lators and legal interpreters, and to secure the discipline’s footing in the academia
in the Nordic countries and beyond. As the Finnish scholars Salmi-Tolonen, Tukiai-
nen and Foley (2011) have aptly expressed it: “If there ever was a time when research
in law and language — legal linguistics — was of vital importance, that time is now”.
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Russian Juridical Linguistics
History and Modernity
By Svetlana Takhtarova and Diana Sabirova, Kazan

Abstract

The report investigates the results of integrating research on various aspects of linguistics
and jurisprudence which is under active development in Russian linguistics. The authors
focus on different thematic groups and the tasks Russian juridical linguistics faces with.
Thus the authors managed to define the main problems (social, scientific, educational), both
fundamental and applied, which have been accumulated in the sphere of intersection of laws
and conformity of language and law. The main attention is given to the historical development
of the legal linguistics formation in Russia within the functional stylistics as the study of the
language of legislation. The leading approach used by the authors was the descriptive method
for observation and classification of the investigated material as well as collecting, analyzing
and synthesizing the data. The paper might be of interest for linguists, lawyers, speech acts spe-
cialists, conflictology experts, forensic psychologists and others.

Keywords: legal linguistics, language and law, linguistic examination, judicial discourse,
language policy, concept, legal hermeneutics.

I. Introduction

A characteristic feature of the scientific thought development in the XXI century
is the process of integration, the synthesis of knowledge of interrelated subjects, as a
result of which new interdisciplinary scientific paradigms are formed. The problems
arising at the junction of language and law have long been part of interest of philos-
ophy, jurisprudence, logic, philology and translation studies, many of them require
preliminary theoretical insight. The importance of studying the legal aspect of a lan-
guage has both a universal and a historical character. Linguistic communication as
one of the forms of social interaction is often of a conflicting nature, which inevitably
gives rise to the need to legalize the latter. To a significant extent, this kind of research
stimulates the society, in which the phenomena, previously of little demand as a sub-
ject of legal proceedings — cases of defamation of honor, dignity and business rep-
utation in connection with slander and insult, conflicts with copyright, advertising,
electoral technologies and others — have intensified. The accumulation and deepen-
ing of conflict situations under a spontaneous regulation stimulated the processes of
language legalization, interpersonal relations in connection with the use of language,
which are very specific and therefore require special treatment. The liberalization of
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Russian public life and especially the actualization of the problem of human rights
gave rise to conflicts, primarily connected with the protection of person’s honor and
dignity, where the role of language and speech becomes often decisive. Linguistic
aspects of law are barely developed and their increasing number, on the one hand,
and the desire to avoid going to court on the other, gives the problems of developing
the linguistic aspects of law a heightened social character.

One of the main problems of juridical linguistics, raised in the multi-author book
“The concept of honor and dignity, insults and irregularities”, headed by A. A. Leon-
tiev (1997), is the interpretation of the concepts of honor, dignity, insults, opinions,
information, and defamatory information. It was proved that these concepts, although
they are used in the law text, are not strict terms, and this circumstance significantly
complicates the court proceedings and the expert activities serving it. In addition,
according to a fair comment by N. B. Lebedeva, a number of objective and subjective
factors impede a qualitative breakthrough of legal science as a scientific paradigm.
One of the factors is “the insufficient competence of linguists in legal matters, and
lawyers in linguistic issues” (Lebedeva 2000: 61). However, this forced limitation of
professional spheres and interests is increasingly recognized not only by linguists,
but also by lawyers, recognizing that “[...] the science of criminal justice, limited
to the text study and its dogmatic interpretation, should start to study the real phe-
nomena of the criminal process, such as speech, language, text, argumentation, psy-
chology of speech communication in a criminal court” (Alexandrov 2003: 6).

Thus, the linguistic and legal immaturity of the above-mentioned problems, the
lack of rules of the game for all defendants, including linguistic experts acting in
their own way in different territories of the Russian Federation, determines the un-
doubted relevance of research devoted to the various aspects of legal studies and sys-
tematizing the results, contributing much to their active implementation in legal prac-
tice.

In recent decades, the interdisciplinary research at the intersection of jurispru-
dence and linguistics in Russian science has acquired a systematic character,
which makes it possible to state with certainty that a separate scientific paradigm,
integrating research on various issues of linguistics and jurisprudence, is actively de-
veloping in Russian linguistics.

This research area has received the umbrella term legal linguistics, which is, in a
broad sense, used by analogy with Western European linguistics, where this term
came into being in the 1970s. However, in addition to the term legal linguistics, lin-
guistic literature also widely uses the following names: juridical linguistics, legal
linguistics, judicial linguistics, linguistic criminalistics, legal speech studies, gram-
mar of the law, etc. (Barabash 2014).

The beginning of the legal linguistics formation in Russia was laid in the last cen-
tury within the functional stylistics as the study of the language of legislation. Within
the studies of the legal form of the official and business functional style, a profound
background in the sphere of lexicology, morphology, syntax and legal text structure
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was formed. It was that fundamental premise which could provide an active develop-
ment of a new scientific paradigm.

In the framework of a legal variety of the official business functional style, a num-
ber of issues in studying procedural and legislative text have already been dealt with:
General rules for creating a normative legal text were developed (rules on word order
in a normative statement, on the syntactic structure of the sentence, the number of
definitions after the word being defined, the syntactic structure of the sentence of
the legal norm, etc.), which are now not only advisory, but also form a basis for lin-
guistic examination of normative acts (Bogolyubov 1973; Zubarev, Statkus / Krysin
1976; Pigolkin 1972; Podgolin 1981; Ushakov 2008, etc.). Nowadays, the study of
the stylistic characteristics of legal texts remains relevant in Russian linguistics (J.
Bagana / L. M. Krivichkova 2013; Glinskaya 2002; Kirkunova 2004, 2007; Tatarni-
kova 2002; Shepelev 2002, Yakshimbetova 2015, etc.). At the same time, along with
the study of various genres of legal texts, other research paradigms are actively de-
veloping in Russian legal science.

I1. The main scientific paradigms of Russian legal science

Juridical linguistics is designed to solve a wide variety of issues in the linguistic
and legal space, such as linguistic examination of legal documents, working out the
recommendations for the development of texts of laws and other legal acts, theoret-
ical and practical research in the field of legal translation, forensic research in defin-
ing language strategy and many others. N. D. Golev identifies three most significant
aspects that have an impact on the development of Russian legal science:

— obvious social, political and communicative linguistic relevance of a theoretical
and practical nature, which expresses itself, in particular, in a social application
for the development of legal questions in jurisprudence, mass media, and some
spheres of politics;

— active development of the analyzed issues in foreign legal science: In Western Eu-
ropean and American literature the legal aspect of the language and the linguistic
aspect of law are more widely and diversely represented, with the issues of legal
hermeneutics and logic (interpretation, argumentation, linguistic expertise, etc.)
being especially intensely developed;

— jurisprudence itself, which has long been developing the linguistic aspects of law,
and thus, it raises the question of theoretical and practical interaction of two sci-
ences (Golev 1999).

— In accordance with these aspects, we could define the tasks of Russian juridical
linguistics:

— study of conflict (invective, manipulative, aggressive, polyinterpretative) function-
ing of the language;
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— principles of legal regulation of language conflicts;

— study and practical development of legal and linguistic aspects of the state lan-
guage, language policy;

— development of a legal language (language of law), capable of servicing special
legal communication and everyday communication (the subjects of the latter
are people and state power);

— development of uniform rules for forensic examination of various types;
— terminological, translation and lexicographical support of legal activity;

— linguistic education of specialists in the field of law.

Within the framework of modern Russian legal science, the following research
areas

have been formed:

1) The most significant results have been achieved, undoubtedly, by judicial lin-
guistics, with the main prospects of linguistic criminalistics, linguistic examination
in court and judicial speech studies. In modern Russian linguistics, various aspects of
judicial discourse are studied: linguistic personality of a judicial speaker, communi-
cation strategies and tactics, speech influence, and manipulation.

It should be noted that not all researchers equally define the subject of this scien-
tific paradigm. What is meant by judicial linguistics often depends on what aspect of
the language is involved in legal proceedings and on what stage of the judicial process
or what specific judicial action requires the involvement of linguistic knowledge.
Thus, in particular, the objectives of judicial speech are defined as systematization
of existing and obtaining new knowledge about the structure, content, results, partic-
ipants and components of speech communication to ensure a wide application of spe-
cial linguistic knowledge in judicial practice (Fundamentals of judicial speech
2003: 7). From this perspective, the issues, such as the study of phonetic, morpho-
syntactic, lexical, idiolectic, stylistic, and pragmatic characteristics of the speech
acts in legal proceedings; legally fixed rules of judicial communication, oral judicial
speech as a means of semantic production, judicial rhetoric and argumentation, are of
research interest for judicial speech science.

Coming out for the development of an interdisciplinary scientific doctrine on legal
proceedings, A. S. Aleksandrov formulates a number of tasks Russian legal science
needs to display certain scientific courage for. They include:

— development of a fundamentally new understanding of legal proceedings, its es-
sence and purpose in society;

— updating the evidence theory, based on the theory of argumentation and rhetoric;

— development of the judicial truth concept and determination of its standards;
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— apologetics of the ideology of adversarial pleadings, as a pervasive speech prac-
tice;
— pragmatic criticism of the sophistic ethic of adversarial judgments;

— development of a theoretical basis for the questions form and classification to be
applied to increase the effectiveness of judicial interrogation, first of all, the prob-
lem of leading questions, as a way to control the testimony of the interrogated per-
son;

— study and generalization of the techniques for the production of individual judicial
actions, primarily cross-interrogation (Aleksandrov 2003).

In addition, speaking of judicial linguistics, the importance of studying the applied
aspects of linguistic and legal knowledge in court, such as conducting phonetic and
authorship expertise in court; the methodology of linguistic expertise in defamation
cases, cases of extremism and inciting ethnic hatred; linguistic examination of the
text of the law should be noted. It is well known that natural language can be
used in cases, which are negatively evaluated in the linguistic community-lie, con-
cealment of motives, insults, aggression, etc. Language develops specialized subsys-
tems of the means, which make it possible to speak of them as peculiar functional and
semantic language categories with many intrinsic properties such as the multi-level
means of expression of a given content, a nuclear peripheral device, etc. Linguistic
expertise of language phenomena involved in the legal sphere has long been an urgent
need of law in many manifestations. This is due to the quality and extent of the inter-
penetration of both spheres of social being —language and law. N. D. Golev proposes
to consider the above-mentioned facts of linguistic violations, namely, verbal abuse
(humiliation of honor and dignity), speech hooliganism (foul language), speech theft
(plagiarism), etc., as a special unit of juridical linguistics analysis — “lingojuridema”
(Golev 2007: 13).

Several papers of methodological importance have been published in the field of
linguistic expertology (Gorbanevsky 2002; Belchikov 2005, and others). In his
monograph, Baranov (2009) presented and summarized his own experience in con-
ducting linguistic expertise in the cases of language actions such as slander, insult,
incitement of national or religious hatred, and calls for extremist activities that con-
stitute illegal actions under the existing law of the Russian Federation. All these types
of expertise were in demand in the Russian system of legal proceedings in the 1990s,
when it faced a mass of lawsuits against the media to protect honor, dignity and busi-
ness reputation. In these cases linguistic experts were regularly turned to.

The legalization of speech conflicts, which correlates with various violations
regulated by Russian law, has led to the conflict-generating aspects of communica-
tion being increasingly involved in the research interest of legal science. In this re-
gard, the study of the manipulative functioning of language, as well as various aspects
of conflict discourse, categories, constituting the discursive space of judicial commu-
nication and determining the behavior of judicial discourse agents, based on various
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languages, is becoming increasingly important in Russian legal studies (Baranov
2009; Bogomazova 2015; Bulygina et al. 2000; Vorobyova 2018; Garayeva 2015;
Dankova 2018; Makarenko 2018; Matveyeva 2004; Safronova 2017; Tretyakova
2003; Shevchenko 2018; and others).

2) The study, including a comparative one of legal thesauruses, the compilation of
corpus of the law sublanguage, the issues of developing terminology in various areas
of law, the relationship between the legal concept and the term, lexicographical de-
velopments. Terminology, traditionally a strong area of Russian linguistics (Leychik
2009), has constantly been of interest both to the linguists (Mikhailovskaya 1981;
Reformatsky 1986), and to the legislative technique (Kerimov 1962; Savitsky
1987). A number of fundamental papers on legal terminology has been published
(Merkel 2001; Pigolkin 1990; Khizhnyak 1997; Miloslavskaya 2000), including
the works analyzing the legal terminology of the Russian language and a number
of European languages (Anisimova 2018; Bushev 2010; Vlasova 2015; Gamzatov
2007; Gorbunova 2017; Sandalova 2010; Cherekayev 2004; etc.). The intensification
of research on the term systems of individual branches of law is primarily due to so-
cial changes in society, the emergence of new legal concepts and relations, the spec-
ification of Russian law, the urgent need to streamline, unify and clarify legal terms,
and publish reference books.

In addition, recent studies devoted to the lexical systems of special sublanguages
and sociolects used by agents of legal discourse, including the employees of state law
enforcement agencies are undoubtedly of great interest. The latter usually include
sublanguages and sociolects of the Ministry of Internal Affairs and the police, as
well as related special anti-criminal structures. As an example, we can refer to the
work of N. S. Avetyan, who analyzes the substandard lexical nomination in the police
sublanguage in Great Britain in the late XVI — early XXI centuries and in the US po-
lice sublanguage of the late XVIII — early XXI centuries in sociolinguistic, structural
and semantic aspects (Avetyan 2015: 21).

3) Legislative/legal technique and linguistic rules for drafting a legislative docu-
ment, the embodiment of semantic criteria of uniqueness, clarity and accuracy in the
language of the law, problems of comprehensibility and limits of interpretation of the
normative text (Legislative Technique of Modern Russia 2001; Problems of Legal
technique 2000; etc.). How should the law be written, so that it can be considered
clear? This question is important because only with absolute clarity of the language
of law, a subject of law can be legally liable under a legal act. It should be noted that in
the world practice there are two points of view on this problem. One of them is that the
language of legal acts is considered as a special legal language that has little to do
with the literary language, and the other is that the language of law can be viewed
as a type (style) of the general literary language. In the works of Russian reseachers
on the issue, there is a special antinomy of the two purposes of legal texts: for pro-
fessionals with a special type of thinking (legal) and a special language (legal), and
for ordinary law-abiding citizens who can understand legal texts on the basis of the


http://www.duncker-humblot.de

Russian Juridical Linguistics 153

units and mechanisms of the natural Russian language (folk legal hermeneutics). At
the same time, along with the problem of the clarity of the legislative language, Rus-
sian legal experts recognize the need to develop a scientifically based methodology
for conducting an examination of a legal text on its corruption-based nature. There
should be carried a joint analysis of the laws by which lawyers themselves have al-
ready identified cases of corruption. This issue is associated with the development of
language rules for the formulation of norms (criteria for clarity, accuracy, unambi-
guity, etc.), which lawyers traditionally refer to the legislative technique (Kerimov
1962; Pigolkin 1990). The importance of a deeper linguistic study of this perspective
of law-making is today recognized by an increasing number of lawyers (Chigidin
2002; Kryukova 2003; Tsarev 2002; Lukovskaya 2005).

4) Legal translation and interpretation for legal proceedings, including methods of
teaching legal and judicial translation, as well as professional aspects of a sworn
translator in different court systems.

The provision that legal translation should be based on a comparison of the legal
systems of the country of the first language and the country of the target language is
no longer challenged in translation studies. Legal professionals, working in the field
of intersection of European legal linguistic cultures, have already published compa-
rative studies on this issue (Engberg 1997; Pommer 2006; etc.). Despite the fact that
the study of the genres of a Russian legal text in comparison with other legal linguistic
cultures has not yet received due attention in the framework of Russian legal studies,
recently there has appeared research on this issue, as well as analysis of the features of
translation of legal terminology into various languages (Voropaeva 2011; Ibragimova
2017; Monogarova 2017; Nekrasova 2013; Klyushina / Zdor 2016; Sharipova 2017;
etc.).

5) Regulation of social and linguistic intrastate and intergovernmental relations in
a federal state (problems of the state language, language of international communi-
cation, official status of languages and issues of linguistic policy in multi-ethnic
states, the rights of linguistic minorities, etc.).

After the collapse of the Soviet Union, the debate about linguistic rights and lin-
guistic policy in the Russian Federation and its subjects became aggravated (Bay-
chorov 2016; Benedict 2003; Dyachkov 1996). In addition to the legal order issues
(on the status of languages in the territory of the Russian Federation, on the legal reg-
ulation of their use in various areas of communication), the problem of legal vs. lin-
guistic clarification of the concepts state language, official language, title language
became important. (Pigolkin 1992; Trushkova 1994). It is significant that in search-
ing for answers to complex (especially for some regions of Russia) language policy
issues, Russian legal linguistics refers to the experience of other multinational states,
as well as the European Union that has a specific communicative situation of multi-
lingualism (Gulinov 2015; Kaplunova 2017; Katunin 2008, 2010; Kurakina 2015;
Rekosh 2018; Seliverstova 2017; etc.). So, in particular, Gulinov D. Yu., on the
basis of the conducted study of the language policy of France, offers a two-dimen-
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sional scheme as a model of the language policy of modern society including the ver-
tical axis (extensive interaction of state and public institutions through education,
media, entertainment) and the horizontal axis (various types of discourse in their
genre concretization, which language policy specifically manifests itself) (Gulinov
2015: 6). The activity of the institutions of language policy is based, in the author’s
opinion, on prescriptions, which are proposed to be classified according to three main
criteria: the nature of the impact, the scope of distribution, and the intended recipient.
Depending on the nature of the impact, obligatory and optional prescriptions are con-
trasted. Depending on the distribution, centralized and local prescriptions are con-
trasted, and, in accordance with the intended recipient, prescriptions targeted at an
institutionalized audience and the general public are contrasted.

S. Kurakina, based on the analysis of the linguistic situation that has developed in
the context of legal multilingualism of the European Union, notes that the compro-
mise between the two legal systems — Anglo-Saxon and Romance-Germanic — has
led to a particular nature of the European legal terminology, including multi-element
neologisms, the main function of which is to fill the lacunae in the language of the EU
law (Kurakina 2015: 23).

6) Intensive development of the cognitive-discursive paradigm in Russian linguis-
tic science marked a number of papers on the analysis of the cognitive nature of legal
terms, on the structure of legal concepts in the minds of individual ethnic commun-
ities, and on socio-and psycholinguistic aspects of inadequate use and interpretation
of legal terms which ultimately lead to communicative failures.

T. S. Nizgulov’s research is devoted to the analysis of the structure of hybrid con-
cepts, assigned to special legal terms in the minds of Russian and English speakers
with different social characteristics and is based on the conducted experiment on the
simple interpretation of legal terms. The author concludes that:

Native speakers using a special legal language, being not specially educated, contribute the
components of everyday concepts to the structure of the legal concept: hybrid concepts con-
sisting of special and everyday concepts are formed in theirminds (Nizgulov, 2015: 5).

According to the author, the process of hybridization is caused by a number of
reasons- from the history of the society to specific social factors influencing an in-
dividual. Work status, gender, age, and education are only small parts of such social
factors, but they have the most obvious influence on the understanding and interpre-
tation of special legal language terms in England and Russia.

Linguistic and cultural analysis of the key words in the Russian /legal picture of the
world, such as justice, truth is close to the subject of cognitive-discursive research of
legal concept spheres of various ethnic communities. A number of works (Arutyu-
nova 1991; Zaliznyak et al. 2012; Znakov 1999 Ryabtseva 2003; Takhtarova / Sha-
khovsky 2008; etc.) shows the specific character of these concepts’ functioning in the
Russian linguistic culture, their relation to universal legal values. Let us dwell on the
dichotomy of truth, as an objective absolute, and truth, as a reflection of truth in man,
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which has become traditional in Russian linguistic literature, devoted to the study of
cultural dominants in Russian linguistic culture, in details. Russian culture makes a
distinction between these concepts, denoted in European languages, mainly by a sin-
gle word Wahrheit, truth, and indicates the existence of two words truth and right in
the Russian language. Truth, unlike right, is variable, subjective, ambivalent and
graded. Giving an assessment to any fact relating to the addressee, the speaker has
to take into account not only the truth factor of his assessments, but the interlocutor’s
reaction to the method of verbalization of the latter as well. Telling the truth is ruled
by the ethical principles of the speaker, and first of all, by the notions of what form
and under what circumstances one can speak to another person. In accordance with
this, the speaker chooses a deal of truth that would be appropriate in this particular
situation of communication (Takhtarova / Shakhovsky 2008).

Dichotomy of legality and justice in Russian culture is of the same character. The
juxtaposition of justice and legality, which is impossible to express in many languag-
es, is extremely important for the Russian language. In case of conflict between law
and justice, justice becomes more important for Russian culture. One of the important
features of Russian culture is that justice belongs to the emotional sphere: there is a
sense of justice in the Russian language. At the same time, justice is by no means the
highest value for the Russian language picture of the world: “Kindness and mercy are
much higher than justice” (Zaliznyak et al. 2012).

Thus, summing up the analysis of the main trends in Russian legal science, we can
confidently state a wide range of research interests for scholars and practitioners
studying various aspects of language and law interaction in modern Russia,
which, in turn, led to the formation of a number of scientific schools dealing with
legal issues. Here are the most significant of them.

II1. Leading Scientific Schools
of Russian Juridical Linguistics

1) A significant contribution to the formation and development of the Russian ju-
ridical linguistics was made by the Siberian School of Juridical Linguistics (Kemer-
ovo-Barnaul-Novosibirsk) under the guidance of Prof. N. D. Golev. The term jurid-
ical linguistics itself was first introduced into scientific use in 1999 by the research
team of the Laboratory of Legal Research and Speech Development of the Altai State
University and the regional Association of linguists-experts and teachers Lexis
(http://lexis.webservis.ru, 30.01.2019), which became the Russian center, accumu-
lating juridical linguistic and linguistic legal fundamental research and practical ac-
tivities. Siberian juridical linguists conduct intensive practical activities in the field of
linguistic expertise with a subsequent theoretical understanding of empirical data in
different areas of juridical linguistics: linguistic aspects of law considering the most
topical issues of legislative technology and legal hermeneutics (interpretation of the
law); linguoconflictology (investigation of the invective and manipulative function
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of the language); linguoexpertology (theoretical grounds for expert activity and de-
velopment of methods for investigating various types of disputed texts); issues of the
development of state language; linguoecology; legal rhetoric; legal linguodidactics;
linguomarketology. The School conducts active publishing and scientific-organiza-
tional work: It publishes the interuniversity collection of research papers “Juridical
Linguistics” and organizes online conferences on juridical linguistics.

2) The representatives of the Moscow School of Forensic Linguistics (Moscow
State University), founded by Prof. L. V. Zlatoustova, is engaged in forensic research
and examination of phonograms of oral speech and written texts for the needs of legal
proceedings. They laid the foundation for a phonoscopic examination, which is ap-
pointed by the court in order to establish the speaker’s personality by voice and
speech recorded on the phonogram, to identify signs of editing and other changes
introduced into the phonogram during or after the end sound recording, determina-
tion of conditions, circumstances, means and materials of sound recording, as well as
other facts that have the value of judicial evidence. The system of stratified speech
stratification, division of a continuous speech stream into discrete units: phrase, ut-
terance, syntagma, phonetic word, and sound type (sound segment), is the basis of a
modern approach and methods of identifying a speaker by voice and speech. It is de-
veloped by L. V. Zlatoustova. The classification of linguistic identification signs and
methods for their identification in sounding speech proposed by her became the foun-
dation for the creation of modern automated speaker identification systems based on
oral speech. The Schools’ representatives are engaged in forensic research and ex-
amination of phonograms of oral speech and written texts for the needs of legal pro-
ceedings. With the spread of digital means of fixing verbal information and the prac-
tical needs, this dynamically developing direction significantly strengthened the de-
velopment of new expert methods, expanded research and practical expert activities.

Tasks of developing a scientifically based methodology for the examination of the
law texts are of a particular interest for legal specialists. These issues are related to the
development of language rules for the formulation of norms (criteria for clarity, ac-
curacy, unambiguity, etc.), which are traditionally referred to the legislative techni-
que. The most systematic studies on legislative technology are conducted in the Nizh-
ny Novgorod Fundamental and Applied Research Center Legal Engineering under
the guidance of Prof. V. M. Baranova (http://jurtech.org, 30.01.2019). The Center
publishes the journal of the same name and regularly holds international scientific
conferences.

3) The problems of developing a scientifically grounded methodology for exam-
ining the legal language generate the special interest of juridical linguists. This prob-
lem is associated with the development of language rules for the formulation of
norms (criteria for clarity, accuracy, uniqueness, etc.), which the lawyers traditionally
attribute to legislative technology. The most systematic studies on legislative tech-
nology are conducted in the Legal Technology Nizhny Novgorod Research and De-
velopment Center under the guidance of Prof. V. M. Baranov (http://jurtech.org,
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30.01.2019). The Center publishes the journal of the same name and regularly or-
ganizes international scientific and practical conferences.

Public organizations, bringing together scientists, experts and practicing lawyers,
have been created in different regions of Russia recently. Their tasks are: examining
texts of various topics; introducing uniform science-based criteria and methods of
linguistic examination into practice for the workers of judicial and law enforcement
agencies; development of speech culture for PR and advertising companies, media
and Internet communications. As a rule, the creation of such associations is initiated
by scientists and teachers of higher institutions who are engaged in the development
of various aspects of juridical linguistics and who are interested in the practical ap-
plication of their theories. In 2010 the Association of Linguistic Experts of the South
of Russia was established in the Southern Federal University (http://www.ling-expert.
ru, 30.01.2019), the Voronezh Association of Linguistic Experts was established
upon the initiative of scientists of the Voronezh State University (http://sterninia.
ru/index.php/vael). The creation of the Guild of linguistic experts in documentary
and information disputes in Moscow in 2001 played a special role in the development
of the practice of juridical linguistic expertise. The first chairman of the board of the
Guild is Doctor of Philology, Prof. M. V. Gorbanevsky (http://sterninia.ru/index.php/
vael, 30.01.2019).

The activities of these and other similar public associations of linguists and prac-
ticing lawyers are aimed at summarizing the existing experience in solving theoret-
ical and practical issues of linguistic examination, promoting the development of lin-
guistic expert activity, improving the linguistic culture of investigation and legal pro-
ceedings, enhancing the quality of research, advisory and expert services in a sepa-
rate region. The didactic aspect of language and legal studies is an important activity
area for public associations of specialists dealing with the problems of language and
law. One of the main tasks of these organizations is to develop and introduce inno-
vative educational programs on linguistic examination for future philologists, in-
creasing their professional level and legal literacy. This issue was raised in a separate,
fourth edition of the collection of Juridical Linguistics called “Legal and linguistic
subjects in law, philology and journalist faculties of Russian universities in 2003”
(Juridical Linguistics 2003). Its articles convincingly justify the demand for legal
educational services in a broad educational field, examples of training courses on lan-
guage and legal problems, included in the training programs of both lawyers and phi-
lologists/linguists in Russian universities. It should be noted that the classical law
school lays special emphasis to language training, the basics of rhetoric competence,
argumentation, and relevant quoting, which seem impossible without a broad outlook
and certain moral values. Future lawyers training programs in Russian universities
traditionally include such courses as Speech culture of lawyers, Professional speech
of lawyers, Legal rhetoric, Judicial eloquence, etc., which supplemented special
legal training of future lawyers. According to K. M. Levitan, professional compe-
tence of lawyers is necessarily connected with communicative competence, which
includes: knowledge of language means and communication situations, command
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of speech skills that allow a lawyer to achieve effectiveness in communication and
interaction, to build and understand various texts, and to use language and speech
means adequately in relation to specific conditions and tasks of communication.
Communicative competence means a body of knowledge in the field of communica-
tive subjects (pedagogy, psychology, conflictology, logic, ethics, Russian and foreign
languages, rhetoric, speech culture, etc.), communicative and organizational skills,
assertiveness, empathy, self-control, and culture of verbal and non-verbal interaction
(Levitan 2005: 78).

Training courses in linguistic examination, forensic linguistics and juridical lin-
guistics are more actively incorporated into the curricula of undergraduate and mas-
ter’s programs not only in jurisprudence, but also in philology, journalism and lin-
guistics, special training programs in linguistic examination are offered in an addi-
tional education. So, courses in linguistic examination are included in the master’s
degree programs in the Altai State University (Barnaul), the Southern Federal Uni-
versity (Rostov-on-Don), Kazan (Volga Region) Federal University (Kazan), Voro-
nezh State University, Kemerovo State University and a number of other Russian uni-
versities.

IV. Concluding remarks

In conclusion, mention should be made of the fact many advanced topics (social,
scientific, educational) require entering the field of research, both basic and applied.
Russian juridical linguistics is relatively new, and is currently undergoing a period of
active development, but recently most of the studies of the law language have grad-
ually changed their accents. Not just the formal studies of a special language in terms
of its terminological composition or syntactic structure enter into the foreground,
purely language studies are replaced by interdisciplinary studies that unite philolo-
gists and lawyers, representatives of science and higher education, administrative au-
thorities and journalists, practitioners and academics.

Juridical linguistics as an interdisciplinary research area closely interacts with a
number of linguistic disciplines: linguoconflictology, communication studies, her-
meneutics, terminology, sociolinguistics, linguoecology, linguistics of lies, speech
act theory, and non-linguistic disciplines: jurisprudence, general conflictology,
knowledge engineering, forensic psychology, expertology and others.

The language of law is explored as a social phenomenon, and the issues that legal
science deals with are multifaceted and complex. Some of them require legal and
linguistic competence, whereas others need a deep theoretical understanding and
practical development. However, it can be concluded that juridical linguistics is at
the stage of active research of the language of law around the world.
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Multilingual and Supranational Law
in the EU: ‘United in Diversity’
or ‘Tower of Babel‘?

By Ninon Colneric, Hamburg

Abstract

In the world of international organisations, the highly developed multilinguism of the EU is
unique. This contribution provides an overview of the rules about language governing the com-
munications between the EU institutions and Member States or citizens on the one hand and the
intra- and interinstitutional communications of the EU on the other. It looks at the working of
this language regime in practice and at the difficulties inherent in drafting and interpreting mul-
tilingual supranational law. The status of English after the Brexit is investigated. The final part
discusses a proposal to make the language spoken and understood by the greatest number of EU
citizens the unique working language of EU institutions and to abandon the principle of equal
authenticity of all 24 language versions of legislative acts of the EU in favour of just one au-
thentic version (weak multilinguism).

Keywords: Multilingualism, EU, ECJ, supranational law, drafting, interpreting, authentic
language

I. Introduction

The project of European integration started with a monolingual treaty, the Treaty
establishing the European Coal and Steel Community signed at Paris in 1951." Its
language was French. The text of this treaty is silent about languages. In practice,
the Coal and Steel Community used four languages: German, French, Italian and
Dutch.?

The Treaty establishing the European Economic Community and the Treaty es-
tablishing the Atomic Energy Community signed at Rome in 1957 were already mul-
tilingual. Both contained a provision according to which the treaty was drawn up in a
single original in the German, French, Italian and Dutch languages, all four texts
being equally authentic.’

! United Nations, Treaty Series, vol. 261, p. 140.

2 See the language versions of the Official Journal.

? Article 248 Treaty Establishing the European Economic Community (United Nations,
Treaty Series, vol. 298, p. 11); Article 225 Treaty Establishing the European Atomic Energy
Community (United Nations, Treaty Series, vol. 298, p. 167), English translation made by the
“Interim Committee for the Common Market and EURATOM”.
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Nowadays, the corresponding provisions of the Treaty on European Union
(‘TEU”)* and the Treaty on the Functioning of the European Union (‘TFEU’)° list
no less than 24 languages, namely the Bulgarian, Croatian, Czech, Danish, Dutch,
English, Estonian, Finnish, French, German, Greek, Hungarian, Irish, Italian, Latvi-
an, Lithuanian, Maltese, Polish, Portuguese, Romanian, Slovak, Slovenian, Spanish
and Swedish languages.

This multilingualism is unique compared to other international organisations. The
Council of Europe, for example, is based on a statute drawn up in just two languages:
English and French.® It comprises 47 member states at present.” The United Nations
Organisation with its 193 member states® has only six official languages: Arabic,
Chinese, English, French, Russian and Spanish.’

The highly developed multilingualism of the European Union is closely related to
the fact that it is not just an international organisation but a supranational organisation
with unique characteristics. As the European Court of Justice put it in the landmark
judgment Van Gend en Loos'® with reference to the European Economic Community,
from which the European Union emerged: “[T]he Community constitutes a new legal
order of international law for the benefit of which the states have limited their sov-
ereign rights, albeit within limited fields, and the subjects of which comprise not only
Member States but also their nationals. Independently of the legislation of Member
States, Community law therefore not only imposes obligations on individuals but is
also intended to confer upon them rights which become part of their legal heritage.”"!
In Case Costa v ENEL", the European Court of Justice proclaimed another funda-
mental principle of the Community legal order, namely the precedence of Commun-
ity law: It held that “the law stemming from the Treaty, an independent source of law,
could not, because of its special and original nature, be overridden by domestic legal
provisions, however framed, without being deprived of its character as Community

law and without the legal basis of the Community itself being called into question”."?

* Article 55 TEU (OJ C 202, 7.6.2016, p. 13).

3 Article 358 TFEU (OJ C 202, 7.6.2016, p- 47), according to which the provisions of
Article 55 of the TEU shall apply to the TFEU.

¢ Statute of the Council of Europe (United Nations, Treaty Series, vol. 87, p. 103).
7 http://www.coe.int/en/web/portal/47-members-states.

8 http://www.un.org/en/member-states/index.html.

° http://www.un.org/en/sections/about-un/official-languages/index.html.

10 Judgment of 5 February 1964, Van Gend & Loos, 2662, EU:C:1964:1.
'1[1963] ECR 12.

12 Judgment of 15 July 1964, Costa, 6—64, EU:C:1964:66.

3 [1963] ECR 594.
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The citizens of the European Union must be able to know EU law because it af-
fects them directly and prevails over national law.'* The multilingualism of the Euro-
pean Union has to be seen in this context.

In the following, I shall first provide an overview of the present language regime of
the EU, focussing on its key legislative bodies and the Court of Justice of the Euro-
pean Union (‘ECJ’)'>'S, Then, I shall look at the difficulties inherent in drafting and
interpreting multilingual supranational law. Finally, I shall discuss perspectives of the
present system.

II. The present language regime of the EU
1. Fundamental rights

According to Article 22 of the Charter of Fundamental Rights of the European
Union'”, the Union shall respect linguistic diversity. Article 21 of this charter prohib-
its any discrimination based on language. This prohibition does not only bind the EU
but also its Member States. However, in the following, the focus will be on the EU as
such.

2. The basic regulatory framework of the EU language regime

According to Article 342 TFEU, the rules governing the languages of the institu-
tions of the Union shall, without prejudice to the provisions contained in the Statute
of the Court of Justice of the European Union, be determined by the Council acting
unanimously by means of regulations.

Article 118 TFEU contains a special provision on languages which allows the
Council, acting unanimously, to establish special language requirements for the Eu-
ropean intellectual property rights.'®

'“ The European Court of Justice has consistently held that a directive cannot of itself
impose obligations on an individual and cannot therefore be relied upon as such against an
individual. For the effects directives have in such cases, see judgment of 19 April 2016, Danks
Industri, C-441/14, EU:C:2016:278, paragraphs 29-33 and case-law cited.

' The more general abbreviation ECJ is used here instead of CJEU because rulings given
prior to the change of the Court’s official name from Court of Justice of the European Com-
munities to Court of Justice of the European Union are also dealt with in this contribution.

'S For the language regimes of other EU bodies see Athanassiou, Phoebus: The Application
of Multilingualism in the European Union Context, European Central Bank Legal Working
Paper Series, No2 March 2006, https://www.ecb.europa.eu/pub/pdf/scplps/ecblwp2.
pdf?b7879eb92186a8b58fc68ac78a05¢cc95.

'70J C 202, 7.6.2016, p. 326.

'8 Council Regulation (EU) No 1260/2012 of 17 December 2012 implementing enhanced
cooperation in the area of the creation of unitary patent protection with regard to the applicable
translation arrangements (OJ L 361, 31.12.2012, p. 89) was adopted on this legal basis. The
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As the ECJ held in Case Kik v OHIM'", there is no general principle of equality of
languages in Community law.”° The case concerned the language regime established
for the Community trade mark. According to the Council Regulation on the Com-
munity trade mark,?" adopted in 1993, the languages of the Office for the Harmoni-
sation of the International Market (Trade Marks and Designs)** are English, French,
German, Italian and Spanish, while the application for a Community trade mark can
be filed in one of the official languages of the European Community. The ECJ did not
object to this language regime.

At the level of secondary law, the basic legal instrument is a very old one: Regu-
lation No 1 determining the languages to be used by the European Economic Com-
munity (‘Regulation No 1/58”). It was adopted in 1958 as the very first regulation
issued by that community. In the course of European integration, Regulation
No 1/58 was adapted many times. It is still in force.”® Nowadays, its Article 1 lists
the 24 languages enumerated in Article 55 TEU and disposes that they are the official
languages and the working languages of the institutions of the Union.**

As for Irish, special rules apply. Since 1973, when the Republic of Ireland joined
the European Economic Community, the texts of primary law were also drawn up in
Irish.” Thus, these texts were likewise authentic in Irish. However, for a long time,
Ireland did not insist on the comprehensive use of Irish because its second official

method of enhanced cooperation had to be used because of the opposition of Spain and Italy to
the envisaged language regime.

1 Judgment of 9 September 2003, Kik v, C-361/01 P, EU:C:2003:434.
% See in particular paragraphs 82 and 87.

%! Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark
(=] 1994 L 11, p. 1), adopted unanimously on the basis of Article 235 EC.

2 Now European Union Intellectual Property Office, see Article 2 Regulation (EU) 2015/
2424 of the European Parliament and of the Council of 16 December 2015 amending Council
Regulation (EC) No 207/2009 on the Community trade mark and Commission Regulation
(EC) No 2868/95 implementing Council Regulation (EC) No 40/94 on the Community trade
mark, and repealing Commission Regulation (EC) No 2869/95 on the fees payable to the
Office for Harmonization in the Internal Market (Trade Marks and Designs) (OJ L 341, 24. 12.
2015, p. 21).

2 Council Regulation No 1 of 15 April 1958 determining the languages to be used by the
European Economic Community (OJ, English Special Edition 1952-1958, p. 59), as amended
by Council Regulation (EU) No 517/2013 of 13 May 2013 (OJ L 158, 10.6.2013, p. 1).

*If a Member State has more than one official language, the language to be used shall, at
the request of the State concerned, be governed by the general rules of its law (Article 8 of
Regulation No 1/58). For the status of regional languages see p. 15 of the press release for the
2667™ session (13 June 2005) of the European Council, General Affairs and External Rela-
tions, http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressdata/en/gena/85437.pdf#pa
ge=14/.

» See in particular Article 3 of the Treaty concerning the accession of the Kingdom of
Denmark, Ireland, the Kingdom of Norway and the United Kingdom of Great Britain and
Northern Ireland to the European Economic Community and to the European Atomic Energy
Community (OJ L 73, 27.3.1972 p. 3.).
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language is English®, and English acquired the status of an official language of the
institutions of the European Economic Community as a consequence of the accession
of the U.K. to that community simultaneously with Ireland. When Malta demanded
the inclusion of Maltese in Regulation No 1/58 although it also acknowledges Eng-
lish as a second official language®’, Ireland changed its mind. At its request, Regu-
lation No 1/58 was extended to Irish in 2005 with effect of 1 January 2007. At the
same time, temporary derogation measures were adopted®®. They were extended
till 31 December 2016.” Then, a new set of temporary derogation measures became
effective.*® A timetable for the gradual reduction of the derogation was adopted with
a view to end the derogation as from 1 January 2022.

According to Article 6 of Regulation No 1/58, the institutions of the Union may
stipulate in their rules of procedure which of the languages are to be used in specific
cases. The rules of procedure of the EU institutions are supplemented with practical
guidelines covering in particular the types of documents to be translated, the number
of languages, and deadlines.'

% In Treland, 93 % of the respondents covered by a survey conducted in 2012 considered
English as their mother tongue. See European Commission: Europeans and their Languages.
Fieldwork: February — March 2012, Publication: June 2012, Special Eurobarometer 386/Wave
EB77.1 Special Eurobarometer, p. 11, http://ec.europa.eu/commfrontoffice/publicopinion/ar
chives/ebs/ebs_386_en.pdf.

*In Malta, 97 % of the respondents covered by the same survey considered Maltese as
their mother tongue, see p. 11.

2 Council Regulation (EC) No 920/2005 of 13 June 2005 amending Regulation No 1 of 15
April 1958 determining the language to be used by the European Economic Community and
Regulation No 1 of 15 April 1958 determining the language to be used by the European
Atomic Energy Community and introducing temporary derogation measures from those Re-
gulations (OJ L 156, 18.6.2005, p. 3). There had also been temporary derogation in respect to
Maltese. See Council Regulation (EC) No 930/2004 of May 21, 2004 on temporary derogation
measures relating to the drafting in Maltese of the acts of the institutions of the European
Union (OJ 2004 L 169, p. 1) and Council Regulation (EC) No 1738/2006 of 23 November
2006 amending Regulation (EC) No 930/2004 on temporary derogation measures relating to
the drafting in Maltese of the acts of the institutions of the European Union (OJ L 329, 25.11.
2006, p. 1).

¥ Council Regulation (EU) No 1257/2010 of 20 December 2010 extending the temporary
derogation measures from Regulation No 1 of 15 April 1958 determining the languages to be
used by the European Economic Community and Regulation No 1 of 15 April 1958 determi-
ning the languages to be used by the European Atomic Energy Community introduced by
Regulation (EC) No 920/2005 (OJ L 343, 29.12.2010 p. 5).

3 Council Regulation (EU, Euratom) 2015/2264 of 3 December 2015 extending and pha-
sing out the temporary derogation measures from Regulation No 1 of 15 April 1958 dete-
rmining the languages to be used by the European Economic Community and Regulation No 1
of 15 April 1958 determining the languages to be used by the European Atomic Energy
Community introduced by Regulation (EC) No 920/2005 (OJ L 322, 8.12.2015, p. 1).

' See Court of Auditors. Special Report No 9/2006 concerning translation expenditure
incurred by the Commission, the Parliament and the Council together with the Institutions’
replies (OJ C 284, 21.11.2006, p. 1), paragraph 3 and Annex 1.
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The EU language regime concerns two kinds of communications: communica-
tions between the EU institutions and Member States or citizens on the one hand,
and intra- and interinstitutional communications of the EU on the other hand.

3. Communications between the EU institutions
and Member States or citizens

The TFEU grants EU citizens the right to address the institutions and advisory
bodies of the Union in any of the Treaty languages and to obtain a reply in the
same language.™

Articles 2 and 3 of Regulation No 1/58 provide: Documents which a Member
State or a person subject to the jurisdiction of a Member State sends to institutions
of the Union may be drafted in any one of the official languages selected by the send-
er. The reply shall be drafted in the same language. Documents which an institution of
the Union sends to a Member State or to a person subject to the jurisdiction of a Mem-
ber State shall be drafted in the official languages.

According to Article 4 and 5 of Regulation No 1/58, regulations and other docu-
ments of general application shall be drafted in the official languages; the Official
Journal of the European Union shall be published in the official languages.®,*
The versions of secondary legislation in all the official languages are therefore equal-

ly authentic (Lenaerts / van Nuffel 2015: 512).

An individual decision need not necessarily be drawn up in all the official lan-
guages. Only the language used in the relevant procedure will be authentic.”

As notices of open competition for posts in an EU institution have to be published
in the Official Journal according to the Staff Regulations™, they have to be published
in full in all the official languages.”

32 Articles 20(2)(d) and 24, subparagraph 4, TFEU.

33 See judgment of 12 July 2012, AS Pimix, C-146/11, EU:C:2012:450, and case-law cited
for the lacking effect of provisions not duly published in the Official Journal of the European
Union in the language of the Member State in question.

3 Here the derogation for Ireland comes into play. For practical reasons and on a trans-
itional basis, the institutions of the European Union were not bound by the obligation to draft
all acts in Irish and to publish them in that language in the Official Journal of the European
Union, with the exception of regulations adopted jointly by the European Parliament and the
Council. Since 1 January 2017, this obligation is gradually extended to more and more acts.

% Judgment of 9 September 2003, Kik v OHIM, C-361/01 P, EU:C:2003:434,
paragraphs 85 and 87.

3 Article 1, paragraph 2, of Annex III to the Regulation (EEC, Euratom, ECSC) No 259/68
of the Council of 29 February 1968 laying down the Staff Regulations of Officials and the
Conditions of Employment of Other Servants of the European Communities and instituting
special measures temporarily applicable to officials of the Commission (OJ L 56, 4.3.1968,
p. 1), as amended by Regulation (EU) No 423/2014 of the European Parliament and of the
Council of 16 April 2014 (OJ L 129, 30.4.2014, p. 12).
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An interesting ECJ ruling dealt with linguistic requirements for admission tests
laid down by the European Personnel Selection Office (‘EPSQ’), an interinstitutional
body created for the selection of staff of the EU institutions:* In notices of open com-
petition which this body published in 2007, it was stated that candidates were obliged
to have a thorough knowledge of one of the official languages of the European Union
as the main language and a satisfactory knowledge of English, French or German as
the second — different — language. It was stipulated that the admission test would be
taken in English, French or German (second language). Italy successfully challenged
this restriction. The ECJ held that rules limiting the choice of the second language
may be justified in the interest of the service. However, they must provide for clear,
objective and foreseeable criteria to enable candidates to know sufficiently in ad-
vance the language knowledge required and to be able to prepare for the competition
in the best possible circumstances. This requirement was not met. Also, the contested
notices did not contain any reasoning substantiating the choice of the three languages
used. In this respect, the ECJ pointed out that it is for the institutions to weigh, on the
one hand, the legitimate objective justifying the limitation of the number of languag-
es of competitions against, on the other hand, the objective of identifying the most
competent candidates and the opportunities for recruited officials of learning, within
the institutions, the languages necessary in the interest of the service.*

A particular challenge for organizing communications with Member States and
citizens are proceedings before the ECJ. According to Article 7 of Regulation
No 1/58, the languages used in the proceedings of the Court of Justice shall be
laid down in its rules of procedure.*’ At first sight, the linguistic regime of the
Court of Justice seems to be rather complex.*> However, the basic ideas underlying
this regime are very simple: Member States and EU citizens should have the possi-
bility to use their own language; the EU institutions are supposed to be able to work in
all official EU languages and are thus required to adapt themselves linguistically.

37 Judgment of 27 November 2012, Italy v Commission, C-566/10 P, EU:C:2012:752,
paragraph 71.

38 Decision 2002/620/EC of the European Parliament, the Council, the Commission, the
Court of Justice, the Court of Auditors, the Economic and Social Committee, the Committee
of the Regions and the European Ombudsman of 25 July 2002 establishing a European
Communities Personnel Selection Office (OJ L 197, 26.7.2002, p. 53).

» Judgment of 27 November 2012, Italy v Commission, C-566/10 P, EU:C:2012:752.

40 See paragraphs 88, 90, 94 and 97.

41 According to Article 64 of the Statute of the Court of Justice of the European Union, the
rules governing the language arrangements applicable at the Court of Justice of the European
Union shall be laid down by a regulation of the Council acting unanimously; until those rules
have been adopted, the provisions of the Rules of Procedure of the Court of Justice and of the
Rules of Procedure of the General Court governing language arrangements shall continue to
apply.

2 Chapter 8 of the Rules of Procedure of the Court of Justice of 25 September 2012 (OJ
L 265, 29.9.2012, p. 1), as amended on 18 June 2013 (OJ L 173, 26.6.2013, p. 65) and on
19 July 2016 (OJ L 217, 12.8.2016, p. 69).
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A key concept of the linguistic regime of the Court of Justice is the so-called lan-
guage of the case. It shall in particular be used in the written and oral pleadings of the
parties and also in the minutes and decisions of the Court.* Any of the 24 official
languages of the EU may be used as the language of the case.** Yet, there is only
one language of case for each case.”” In direct actions, the language of a case
shall be chosen by the applicant. However, where the defendant is a Member
State, the language of the case shall be the official language of that State.*® Thus,
where a Member State brings an action for annulment of an act of an EU institution
before the Court, that Member State may use its official language. In infringement
proceedings launched by the EU Commission against a Member State, again, the of-
ficial language of the Member State is the language of the case. In preliminary ruling
proceedings, the language of the case shall be the language of the referring court or
tribunal.”’ Member States are entitled to use their official language when taking part
in preliminary ruling proceedings or intervening in a case before the Court.*

There is a special linguistic regime for the Judges and Advocates-General: An of-
ficial language of the EU other than the language of the case may be used for con-
ducting oral proceedings, putting questions and delivering Opinions.*

The rules of procedure of the General Court of the European Union follow similar
lines.™

The number of language combinations which have to be provided for in this lin-
guistic regime has grown from 4 x 3 = 12 in the early years to 24 x 23 = 552 nowa-
days. The biggest increase of language combinations took place when 10 more Mem-
ber States joined the EU of 15 in 2004. While there were 11 x 10 = 110 language
combinations before the eastward enlargement of the EU’!, in 2004, the number
of language combinations jumped to 20 x 19 = 380. Since then, English, French,
German, Spanish and Italian are used as relay languages for rare language combina-
tions.

4 Article 38, paragraph 1, of the Rules of Procedure of the Court of Justice.
# See Article 36 of the Rules of Procedure of the Court of Justice.

* The provisions governing the determination of the language of the case allow for some
flexibility at the request of the parties, see Article 37, paragraph 1, subparagraph b and c, and
paragraph 3, second sentence, of the Rules of Procedure of the Court of Justice.

4 Article 37, paragraph 1, of the Rules of Procedure of the Court of Justice.
47 Article 37, paragraph 3, of the Rules of Procedure of the Court of Justice.
8 Article 38, paragraph 4, of the Rules of Procedure of the Court of Justice.
4 Article 38, paragraph 8, of the Rules of Procedure of the Court of Justice.

0 Title II of the Rules of Procedure of the General Court of 4 March 2015 (OJ L 105, 23.4.
2015, p. 1), as amended on 13 July 2016 (OJ L 217, 12.8.2016, pp. 71-73).

3! Having regard to the fact that Irish was not used in practice in proceedings.


http://www.duncker-humblot.de

Multilingual and Supranational Law in the EU 175

The judgments and other rulings of the ECJ are not authentic in all languages but
in the language of the case.” However, publications of the Court shall be issued in the
languages referred to in Article 1 of Regulation No 1/58.%

Prior to the eastward enlargement of the EU in 2004, the ECJ used to publish all its
judgments and orders in all the official languages. Then, selective publication was
introduced. Only case-law published in the official European Court Reports is trans-
lated into all official languages. Other decisions are made available in another way,
e. g. on the website of the Court of Justice, but often only in two languages: French
and the language of the case. As a rule, the following are no longer published in the
reports: judgments delivered other than in preliminary ruling proceedings by Cham-
bers of three or five Judges ruling without an Advocate General’s Opinion; and or-
ders.”® The General Court adopted selective publication in 2005. Additionally, it in-
troduced a special type of selective publication in 2013: the publication by extract.
Under this regime, the full text of a decision is translated into the language of the
case; however, only extracts are translated into the other languages
(Escobar 2015: 55, 70).

The Rules of Procedure themselves set a very high standard for the qualification of
the Court’s language service. It has to be staffed by experts with adequate legal train-
ing and a thorough knowledge of several official languages of the European Union.”
The requirement of adequate legal training is not applied to the simultaneous inter-
preters providing translation during the court hearings.

4. Intra- and interinstitutional communications of the EU
a) Intra-institutional communications

aa) The European Parliament

Asregards intra-institutional communications, multilingualism is cherished in the
European Parliament. The European Parliament itself proclaimed that “the right of an
elected representative to express himself and to work in his own language is an in-

alienable part of the rule of democracy and of his mandate”.*®

The Rules of Procedure of the European Parliament contain the following core
provisions on language®’: All documents of Parliament shall be drawn up in the of-

52 Or, where applicable, in another language authorised pursuant to Articles 37 or 38 of the
Rules of Procedure of the Court of Justice. See Article 41 of these rules.

33 Article 40 of the Rules of Procedure of the Court of Justice.

>4 https://curia.europa.eu/jcms/jcms/P_101083/en/.

% Article 42.

* Resolution of the European Parliament of 19 January 1995 on the use of the official
languages in the institutions of the European Union (OJ C 43, 20.2.95, p. 91).

7 See Rule 158 of the Rules of Procedure of the European Parliament, 8th parliamentary
term — January 2017 - http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//


https://curia.europa.eu/jcms/jcms/P_101083/en/
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+RULES-EP+20170116+0+DOC+PDF+V0//EN&amp;language=EN
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ficial languages. All Members shall have the right to speak in Parliament in the of-
ficial language of their choice. Speeches delivered in one of the official languages
shall be simultaneously interpreted into the other official languages and into any
other language the Bureau may consider necessary. Interpretation shall be provided
in committee and delegation meetings from and into the official languages used and
requested by the members and substitutes of that committee or delegation. At com-
mittee and delegation meetings away from the usual places of work, interpretation
shall be provided from and into the languages of those members who have confirmed
that they will attend the meeting. These arrangements may exceptionally be made
more flexible where the members of the committee or delegation so agree.*®

The fully multilingual regime for plenary sessions is modified as regards amend-
ments: These shall be put to the vote only after they have been made available in all
the official languages, unless Parliament decides otherwise. Parliament may not de-
cide otherwise if at least 40 Members object.*

Just as the European Court of Justice, the European Parliament uses relay languag-
es in order to cope with the large number of language combinations. The speeches are
first translated into the most common languages, namely English, German and
French. From there, they are translated into the languages of smaller Member States
(Scherb 2012).

In spite of the marked multilingualism of the European Parliament, informal com-
munication among Members of Parliament may be difficult. One Member of Parlia-
ment is reported to have said that being able to understand English or French is an
essential precondition of being an effective Member of Parliament (Baaij 2012).

bb) The Council of the EU

The Rules of Procedure of the Council of the EU provide that the Council shall
deliberate and take decisions only on the basis of documents and drafts drawn up in
the languages specified in the rules in force governing languages except as otherwise

NONSGML+RULES-EP+20170116+4-0+DOC+PDF+V0//EN&language=EN. Rule 159
con-tains a transitional arrangement permitting derogations if and to the extent that, despite
adequate precautions having been taken, interpreters or translators for an official language are
not avai-lable in sufficient numbers. For details see Code of Conduct on Multilingualism, Bu
reau Decision- of 16 June 2014, http://www.europarl.europa.eu/pdf/multilinguisme/coc2014_en.
pdf.

¥ The Bureau, composed of the President and the Vice-Presidents of Parliament (Rule 24),
shall adopt the necessary provisions (Rule 158, paragraph 4, third sentence).

% Rule 169, paragraph 6, first and second sentences. The fourth and fifth sentences further
modify this rule: Parliament shall avoid taking decisions which would place Members who use
a particular language at an unacceptable disadvantage. Where fewer than 100 Members are
present, Parliament may not decide otherwise if at least one tenth of the Members present
object.


http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+RULES-EP+20170116+0+DOC+PDF+V0//EN&amp;language=EN
http://www.europarl.europa.eu/pdf/multilinguisme/coc2014_en.pdf
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decided unanimously by the Council on grounds of urgency.® The texts serving as a
basis for the Council deliberations are drawn up in all the languages.®' Any member
of the Council may oppose discussion if the texts of any proposed amendments are
not drawn up in such of these languages as he or she may specify.> A Guide for Pro-
ducing Documents for the Council and its Preparatory Bodies® lists the “core docu-
ments” to be translated into all languages.**

As regards interpretation, there are different arrangements depending on the type
of meeting to be covered. A full interpretation regime is provided for Council meet-
ings, European Council meetings and meetings of up to 20 preparatory bodies. Inso-
far interpretation is entirely funded from the Council’s budget. For the other prepar-
atory bodies, interpreting is provided ‘on request’.®® The costs of these requests are
only borne by the Council within the limits of annual financial envelopes.
Decision 111/07 of its Secretary-General® establishes the exact procedures and de-
tails for interpreting ‘on request’.”’ Its Annex 1 contains a long list of Council pre-
paratory bodies. They are assigned different interpreting arrangements: Full inter-
preting, interpreting on request, interpreting not requested, zero interpreting or inter-
preting provided by the Commission. The Special Committee on Agriculture and the
High-Level Working Group on Asylum and Migration are examples of “full inter-
preting”, the Military Committee and the Working Party on Human Rights examples
of “zero interpreting”.

The request for interpretation will normally specify whether active or passive in-
terpretation is required. In the case of active interpreting, the language in question can
be listened to as well as spoken by delegates. In the case of passive interpreting, the
language in question may be spoken by delegates. The interpreters understand it.
However, no interpreting is provided into that language.®®

The Committee of Permanent Representatives of the Governments of the EU
Member States (‘COREPER”)®, which prepares the agenda for the ministerial Coun-
cil meetings, operates on the basis of an informal language regime. It is mostly tri-

0 Article 14, paragraph 1, of the Rules of Procedure of the Council, Annex to Council
Decision 2009/937/EU of 1 December 2009 (OJ L 325, 11.12.2009, p. 35).

! Footnote to Annex IV, paragraph 1(h) of the Rules of Procedure of the Council.
2 Article 14, paragraph 2, of the Rules of Procedure of the Council.

% Issued be the General Secretariat of the Council on 28 March 2003, http://www.minbuza.
nl/binaries/content/assets/ecer/ecer/import/eu_essentieel/kwaliteit_regelgeving/guide-pro
ducing-documents-council.pdf.

% See paragraph 49 and Annex.

% Handbook of the Presidency of the Council of the European Union, Brussels 2015, p. 27,
https://www.eesistumine.ee/sites/el_veeb/files/presidency_handbook_en.pdf.

 More precisely: Secretary General of the Council of the European Union/High Re-
presentative for the Common Foreign and Security Policy.

" Annex V of the Handbook of the Presidency of the Council of the European Union.
 See Handbook of the Presidency of the Council of the European Union, footnote 72.
% Article 240 TFEU.


http://www.minbuza.nl/binaries/content/assets/ecer/ecer/import/eu_essentieel/kwaliteit_regelgeving/guide-producing-documents-council.pdf
http://www.minbuza.nl/binaries/content/assets/ecer/ecer/import/eu_essentieel/kwaliteit_regelgeving/guide-producing-documents-council.pdf
http://www.minbuza.nl/binaries/content/assets/ecer/ecer/import/eu_essentieel/kwaliteit_regelgeving/guide-producing-documents-council.pdf
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lingual, comprising English, French and German. However, occasionally documents
submitted to the COREPER are also available in other official languages
(Athanassiou 2006: 19, Fn. 75).

cc) The European Commission

The Rules of Procedure of the European Commission do not contain any provi-
sions about working languages.” De facto, the Commission uses three working lan-
guages: English, French and German. At meetings of the Commission, translation is
provided from and into English, French and German (Scherb 2012). Working docu-
ments for such meetings are produced in these three languages.”' At meetings of the
services of the European Commission, English is prevailing nowadays. French
comes next, while German is used much less frequently’® (Scherb 2012). Thus, at
working level, the language regime of the Commission comes close to bilingualism.
However, it seems to be more precise to describe it as consisting of two parallel mon-
olingualisms: “It is the language used by the unit from which a communication orig-
inates which is wused throughout the communication in question.”
(Schilling 2015: 103).

dd) The Court of Justice of the European Union

The working language of the Court of Justice is French. As Theodor Schilling once
put it, “it is the withering charm of the Court that it still works in French”. When the
predecessor of the ECJ, the Court of Justice of the European Community of Coal and
Steel, began its work, French was an official language in three of the then six member
states and the dominant language of the diplomatic world. So, the judges decided to
use this language as their working language, although, in private, they often commu-
nicated in German. The General Court of the European Union likewise uses French as
its internal working language. The files are translated into French, and most judges
read them exclusively in French.

The Rules of Procedure of the ECJ provide that the Registrar shall, at the request
of any Judge or of the Advocate General, arrange for anything said or written in the
course of the proceedings before the Court to be translated into one of the official
languages.73 However, in practice, I never witnessed such a request.

™ Commission Decision 2010/138/EU, Euratom of 24 February amending its Rules of
Procedure (OJ L 55, 5.3.2010, p. 60, amended by Commission Decision 2011/737/EU, Eu-
ratom of 9 November 2011 amending its Rules of Procedure (OJ L 296, 15.11.2011, p. 58).
There are only provisions about language in Article 17, which deals with authentication of
instruments adopted by the Commission.

! https://m.bundesregierung.de/Content/DE/Lexikon/EUGlossar/S/2005- 1 1-22-sprachenre
gelung-in-eu-behoerden.html.

72 https://m.bundesregierung.de/Content/DE/Lexikon/EUGlossar/S/2005-11-22-sprachenre
gelung-in-eu-behoerden.html.

73 Article 39 of the Rules of Procedure of the Court of Justice.
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The judges of the ECJ deliberate in French without the help of interpreters. So-
called lecteurs d’arrets, highly qualified jurists of French mother-tongue, will polish
the decisions adopted by the judges and also the drafts for such decisions. Of course,
the final say on any modification they propose lies with the judges.

Some judges did not have sufficient knowledge of French when they were ap-
pointed. They received crash courses while they were already working as judges
at the Court. In the cabinets of the judges, usually one of the legal secretaries (référ-
endaires) is French or Belgian. I found it rather difficult to find staff members in Ger-
many who had good knowledge of EU law and were capable of working in French
from the start. With the exception of a former staff member of the Court’s language
services, those whom I finally engaged would have been considerably more efficient
if they could have worked in English.

As the Advocates-General do not participate in the deliberation, they are not
bound to express themselves in French. Before the eastward enlargement of the
EU, they could simply use their mother-tongue for giving their Opinions. After
the eastward enlargement, they were expected to use one of the five major official
languages, namely French, English, German, Spanish or Italian.

There were discussions about changing the working language to English in the
context of the eastward enlargement of the EU in 2004. However, apart from the
fact that French language skills had been a crucial factor for the selection of the per-
sonnel of the Court, a major problem was the shortage of translators of English moth-
er-tongue who were legally trained and could translate from several languages into
English. People with such abilities have much better income opportunities in interna-
tional law firms.

b) Interinstitutional communications

The linguistic practices of interinstitutional communications are complex. I shall
only give you some examples from the Court of Justice. The Presidency of the Coun-
cil will be addressed in its language. As the case may be, a French “translation”
(which is in fact the original version) will be attached. When texts are transmitted
to the Council, e.g. drafts concerning the rules of procedure, the Court translates
them into all official languages and conveys them en bloc. The Court can thus control
the quality of the translations. Communication with the Commission and with Parlia-
ment is mainly carried out in French, sometimes also in English, depending on the
person addressed, and when it comes to answering, in the language chosen by the
counterpart. The COREPER and the ambassadors are not addressed in their
languages because it is assumed they will accept French/English.”

7 Information by Dieter Kraus, former Head of Cabinet of President Skouris at the Court
of Justice of the European Union.
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II1. Drafting multilingual supranational law

The majority of EU legislative procedures involve the Commission, the Council
and the European Parliament. The ordinary legislative procedure starts with a pro-
posal drafted by the Commission and then submitted to the European Parliament
and the Council.”

As translation is always interpretation, the ideal way of drafting multilingual law
is joint drafting by a multilingual team. This is the standard for federal legislation in
Canada: each draft law is assigned to two drafters, one francophone and one anglo-
phone. They draft each provision simultaneously and consult each other (see
McLaren 2015: 134). However, what is feasible in a bilingual system, cannot be
transferred to a system with 24 languages. There is no way around starting the draft-
ing process with one language version and then translating the draft into the other
languages.

In former times, French was the language used for drafting Community law.
Nowadays, 90 % of all EU laws are drafted in English (Schilling 2015: 108).

Translating the draft into all the other official languages of the EU is a difficult
task. The legal concepts of the national legal systems are not identic. Sometimes,
there is not even a comparable word in the language of one Member State. The prob-
lems can already start at a rather trivial level: E.g. in order to translate the term
“child” into Italian, one has the choice between the terms “bambino”, “fanciullo”
and “minore”. Each of them has a more specific meaning in Italian than “child”
in English (see Pic 2015: 36). Finding an adequate translation was particularly tricky
when the Baltic states joined the EU in 2004: Under Soviet rule, the language of the
law applicable in these countries had been Russian. The legal terminology available
in their own national languages had not kept pace with many modern developments.
New legal concepts had to be developed in these languages in order to make EU law
available in them.

The Commission, Council and Parliament may only adopt a legislative proposal
or their respective formal positions, once the document has been translated and is
available in all official languages. However, EU legislation is generally debated
and scrutinized in English (Baaij 2015: 47, 52).

The Rules of Procedure of the European Parliament explicitly deal with the sit-
uation that, after the result of a vote has been announced, there are requests concern-
ing alleged discrepancies between the different language versions. In such a case, the
decision lies with the President of the European Parliament.”

At the very end of the legislative procedure, there is a linguistic control by lawyer-
revisors. Without exception, the English version of a draft law is the langue source for
the finishing touches they put to the texts (Schilling 2015: 108).

7> Article 294 TFEU.
" Rule 158, paragraph 5.
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IV. Interpreting multilingual supranational law

The basic rules about how to interpret the multilingual supranational EU law were
set out in Case CILFIT". The ECJ was asked to clarify the circumstances in which a
national court or tribunal of last instance was obliged to request a preliminary ruling
under the EEC Treaty. Was an acte clair situation conceivable where there was no
such duty, although the interpretation of Community law was at stake? The Court
held: “[...], the existence of such a possibility must be assessed on the basis of
the characteristic features of Community law and the particular difficulties to
which its interpretation gives rise. To begin with, it must be borne in mind that Com-
munity legislation is drafted in several languages and that the different language ver-
sions are all equally authentic. An interpretation of a provision of Community law
thus involves a comparison of the different language versions. It must also be
borne in mind, even where the different language versions are entirely in accord
with one another, that Community law uses terminology which is peculiar to it. Fur-
thermore, it must be emphasized that legal concepts do not necessarily have the same
meaning in Community law and in the law of the various Member States. Finally,
every provision of Community law must be placed in its context and interpreted
in the light of the provisions of Community law as a whole, regard being had to
the objectives thereof and to its state of evolution at the date on which the provision
in question is to be applied.””

The Danish Case Rockfon” may illustrate this method of interpretation. The Court
had to interpret a term of the Collective Redundancies Directive®. This directive pre-
scribes consultation and notification procedures in the event of collective redundan-
cies. It contains a legal definition of the term ‘collective redundancies’. A key ele-
ment of this definition is a term which reads ‘establishment’ in English. There are
collective redundancies where the number of redundancies reaches certain minima
the size of which depends on the number of workers normally employed in the es-
tablishment. Rockfon had dismissed a major number of workers without consulting
them and informing the competent authority. The company argued that it was not an
‘establishment’ for the purposes of the directive since it had no management which
could independently effect large-scale dismissals.

The ECJ listed the concept in question in all the language versions and stated that
the terms used had different connotations signifying, according to the version in ques-
tion, establishment, undertaking, work centre, local unit or place of work. The Court
stated that the term concerned was a term of Community law and recalled the need for
uniform interpretation. Therefore, it analysed the purpose and the general scheme of

7 Judgment of 6 October 1982, CILFIT, 293/81, EU:C:1982:335.
"8 Ibid., paragraphs 16 to 20.
™ Judgment of 7 December 1995, Rockfon, C-449/93, EU:C:1995:420.

% Council Directive 75/129/EEC of 17 February 1975 on the approximation of the laws of
the Member States relating to collective redundancies (OJ L 48, 22.2.1975, p. 29).
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the rules of which the provision concerned formed part. It concluded that the term
‘establishment’ must be understood as meaning, depending on the circumstances,
the unit to which the workers made redundant are assigned to carry out their duties.
It is not essential, in order for there to be an ‘establishment’, for the unit in question to
be endowed with a management which can independently effect collective redundan-
cies.

V. Perspectives

What are the perspectives of this linguistic system?

1. The consequences of the Brexit
for the present language regime of the EU

The status of English as an official language and as a working language of the in-
stitutions of the EU will not automatically end as a consequence of the Brexit. Reg-
ulation No 1/58 can only be modified by the Council acting unanimously. Under-
standably, there are French politicians who dream of restoring the former dominant
position of French after the Brexit (Fernandez Vitores 2016). However, it is highly
unlikely that Ireland and Malta would vote in favour of excluding English from the
list of languages contained in that regulation.

2. English as the only working language?

A question that springs to mind is whether English should not be used as the only
working language within the EU institutions. Already in 2011, the Directorate-Gen-
eral for Translation of the European Commission published a study which analysed
the use of English as a global lingua franca.®' The aim was to see whether and how the
use of English at a lingua franca at European level can contribute to improve the work
of the European institutions, promoting participation and inclusion.

The more languages are present in an administration, the greater the need for just
one common vehicular language that is perceived as “neutral” by all the speakers.
The Brexit will provide the European Union with a tool that serves this need in an
almost perfect way. When the U.K. leaves the EU, the percentage of EU citizens
with English as their mother tongue will drop to just 1 % (Fernandez Vitores 2016).
Thus, English will come close to a “neutral” language in the EU. Moreover, English is
by far the most widely-spoken foreign language throughout Europe. In a survey con-
ducted in 2012, 38 % of EU citizens stated that they have sufficient skills in English to

8 European Commission: Lingua France: Chimera or Reality? 2011, http:/cordis.europa.
eu/fp7/ict/language-technologies/docs/lingua-franca-en.pdf.
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have a conversation. French and German came next with just 12 and 11 % respective-
ly.SZ

For the EU, English could become what Latin was for Europe after the collapse of
the Roman Empire: a language that is not a mark of ethnic identity but rather an in-
strument of communication facilitating exchanges among people and the circulation
of ideas. If a major effort were made to promote learning English at a very young age,
a large number of people could profit from this tool. This would not only be of ad-
vantage for the EU institutions but for European integration in general.

The small Member States, whose citizens cannot use their mother tongue anyway
as a working language in the services of the European institutions, would certainly
welcome such a change (Oppermann 2001: 2665).

English is already the only working language of the European Central Bank
(Schiemann 2015: 563). In all the other EU institutions except the European
Court of Justice, the drift towards English is well under way. For the Court, changing
its working language would be a big step. In the Liber amicorum for the former Pres-
ident of the ECJ Vassilios Skouris, the former British judge Konrad Schiemann made
a powerful case for adopting English as the working language of the Court
(Schiemann 2015: 567f.) Yet he added that only the French or the Belgian judge
could suggest such a change (ibid: Fn. 5).

Who advocates using a language other than his/her own as the only working lan-
guage, risks to be reproached for lacking “language loyalty” (Oppermann 2001:
2667). In the Council, there are delegates who have received the permanent instruc-
tion to use their own language whenever possible (Legal 2015: 52). Such an attitude
is understandable, however not helpful for Europe. Anybody involved in the EU in-
stitutions who can do without translation should be encouraged to do so. In spite of
the importance of German in the EU as a mother tongue and a foreign language®, the
former German President Gauck pleaded in favour of promoting English as the Euro-
pean lingua franca.® I fully agree with him.

3. Weak multilingualism with only one authentic language ?

At the legal level, the radical multilingualism of the European Union produces an
almost paradoxical situation. As Advocate-General Francis Jacobs put it: “[...] in
fact the principle that all language versions are equally authentic means that no single
version is authentic.” (Jacobs 2003)

8 European Commission: Europeans and their Languages, p. 19, http://ec.europa.eu/
commfrontoffice/publicopinion/archives/ebs/ebs_386_en.pdf.

81t is the most widely spoken tongue in the EU (16 %) and ranks third (11 %) as foreign
language (European Commission: Europeans and their Languages, pp. 10 and 19.

8 Speech of 22 February 2013, English version: http://www.bundespraesident.de/Sha
redDocs/Reden/EN/JoachimGauck/Reden/2013/130222-Europe.html;jsessionid=
AS5BIFD6FBF23012C21CC91F38198 A35 A.1_cid362nn=1891680.
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Theodor Schilling pointed out that this situation raises a serious human rights
problem. He argues: “Legal certainty as traditionally understood in human rights
law requires, in principle, that every citizen can find out in her own language
what the law asks of her and what the consequences of her actions will be. This ap-
pears to fit well with the concept of equality between official languages. However,
equality between official languages in the sense that all of them are equally authentic
is self-defeating. In view of the unavoidable differences in the meaning of
24 language versions of every law, the law, if it depends on the meaning of every sin-
gle version, becomes radically unknowable: [...].” (Schilling 2015: 101) Schilling
postulates to switch to weak multilingualism de lege ferenda in order to strike a better
balance between the principle of equality of languages and the principle of legal cer-
tainty. There should continue to be 24 official languages, and 24 language versions of
every law. However, only one of them should be authentic (ibid.: 101-102, 108 -
113). Theoretically, any language could provide the authentic version under the con-
cept of weak multilingualism. As English is the language spoken and understood by
the greatest number of European citizens, Schilling is a proponent of English as the
only language of intra- and interinstitutional communications. For this reason, he
also suggests to make the English version of an EU law the authentic version. In a
factual sense, English is already the most authentic version (ibid.: 113).

Schilling’s proposal deserves serious consideration. An empirical analysis by
Frederike Zedler showed that, since the enlargement of 2004, the ECJ did not conduct
linguistic comparisons including all the official languages anymore. According to her
findings, a wording that is equally authentic in 24 languages cannot be mastered
(Zedler 2015: 350 ff.). I agree.

VI. Conclusions

What does all of this mean for the question which the editor of this volume put to
me: “United in Diversity” or “Tower of Babel”?

Let me start with the Tower of Babel. What exactly happened back then? Accord-
ing to the bible®, the whole of earth had one language and the same words. Then mi-
grant people decided to build themselves a city and a tower with its top in the heavens.
God was not amused because he thought that this was only the beginning of what they
would do. He went down and confused their language so that they might not under-
stand one another’s speech.

However, the EU did not start with one language but with a multitude of them. And
the Europeans did not want to reach the heavens but to prevent the hell they had ex-
perienced in two World Wars. Building the EU did not prevent them from understand-

% 1. Moses, chapter 11.
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ing each other. On the contrary, it helped them to do so because, as Umberto Eco put
it, the language of Europe is translation.®

And what about “United in Diversity” — the unofficial motto of the EU?*” Accord-
ing to an explanation given on the website of the European Union, it “signifies how
Europeans have come together, in the form of the EU, to work for peace and prosper-
ity, while at the same time being enriched by the continent’s many different cultures,
traditions and languages”.

Compared to the beginning of European integration, the EU is very rich, not to say
overabundant in official languages. Mark Twain is reported to have said, “They did
not know that it was impossible so they did it.”®® This is a good way to describe the
present situation of multilingualism in the EU.

We are united in spite of linguistic diversity. However, we could be more united
without giving up multilingualism. Linguistic diversity has to be weighed against the
principles of good administration and legal certainty. The present solutions are work-
able because they feature a good deal of pragmatism. However, a better balance be-
tween the values at stake could be struck. What is de facto already on the way, should
be thought through to the end.

% Sentence spoken during the lecture that Umberto Eco gave at the Assises de
la Traduction littéraire in Arles, Sunday 14 November 1993, http://www.eutrio.be/language-
europe-translation.

87 The motto “United in Diversity” came into use in 2000 after a contest of schoolchildren
to invent a motto for the European Union (http://www.ouest-france.fr/monde/une-devise-pour-
leurope-306344). It was included in the failed Treaty establishing a Constitution for Europe
(0OJ C 310, 16.12.2004, p. 1) as part of Article 1-8, which dealt with the symbols of the EU.
Like the other symbols of the EU listed in the constitutional treaty, it was not resumed in the
later Treaty of Lisbon (OJ C 306, 17.12.2007, p. 1) for fear that the symbols might upset
national sensibilities. However, when this treaty was adopted, 15 of the then 27 Member States
declared that these symbols would for them continue as symbols to express the sense of
community of the people in the European Union and their allegiance to it. See Declaration
(No 52) by the Kingdom of Belgium, the Republic of Bulgaria, the Federal Republic of
Germany, the Hellenic Republic, the Kingdom of Spain, the Italian Republic, the Republic of
Cyprus, the Republic of Lithuania, the Grand-Duchy of Luxembourg, the Republic of Hung-
ary, the Republic of Malta, the Republic of Austria, the Portuguese Republic, Romania, the
Republic of Slovenia and the Slovak Republic on the symbols of the European Union, annexed
to the Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon,
signed on 13 December 2007 (OJ 2016 C 202, p. 355). On the website of the European Union,
there is still the information that “United in Diversity” is the motto of the European Union
(https://europa.eu/european-union/about-eu/symbols/motto_de).

8 http://www.goodreads.com/quotes/727021-they-did-not-know-it-was-impossible-so-they-
did.
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Triumph of Law over Language
Case Studies on Multilingually Negotiated EU-Law
By Peter Schiffauer, Hagen and Izabela Jedrzejowska-Schiffauer, Wroclaw

Abstract

Increased consciousness of the functioning of language and legal reasoning, together with a
tendency followed by legislating bodies to spell out in the utmost detail the normative pro-
gramme of the adopted provisions, have created an illusion of a stricter binding of administra-
tive authorities and the judiciary by the very “wording” of democratically legitimate normative
texts. The authors refute the hypothesis that the functioning of the legal system is effectively
limited by the wording of legal provisions and demonstrate its fallacy on the basis of case studies
of multilingual EU law. The uniform application of the latter is only possible where the judicial
interpretation and reasoning find extra-textual tools to deal with vagueness and ambiguity of the
transnationally negotiated law and the divergences in its multilingual, but equally authentic lan-
guage versions.

Keywords: European Union, multilingual legislation, negotiation, inconsistencies, margins
of interpretation, legal practice

I. Introduction

During the major part of the 20™ century, academic lawyers hardly spared any
thought to grasp the interdependence of language and law. Continental legal theory
conceived the concept of law as an objective normativity the contents of which had to
be ascertained in the hermeneutical process of interpretation’. The particular use of
many terms which had developed in the legal discipline was on the one hand consid-
ered by lawyers as technical language obeying its own semantic rules. On the other
hand, lawyers frequently needed to recur to shared practice of ordinary language
when opposing a suggested legal interpretation as too far-fetched. The inconsisten-
cies resulting from such a methodological flaw called for a deepened reflection. The
philosophy on language developed by the late Ludwig Wittgenstein and the theory of
communicative action proposed by Jiirgen Habermas provided useful starting points

! For an overview on the state of the discussion in Germany in the 1970s see e.g. Karl
Larenz, Methodenlehre der Rechtswissenschaft, 3. Aufl., Berlin 1975, pp. 128—154. Isolated
early attempts of addressing the interdependence of law and language were: Hermann Weck,
Die Sprache im deutschen Recht, Berlin 1913 and Ernst Forsthoff Recht und Sprache, Halle
1940.
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for a profound rethinking of the theory of law and the method of legal reasoning®.
Similar approaches developed in manifold scientific currents and, in an overall as-
sessment, may perhaps be qualified as a linguistic turn of continental legal thinking.
In any case, linguistically inspired reflection on legal work has since then importantly
increased and focussed on a considerable number of aspects such as theory of legal
reasoning, legal logic, legal rhetoric and many others, including computer-assisted
linguistics and projects to set up a reference corpus for legal language. Increased con-
sciousness of the functioning of language and legal reasoning, together with a ten-
dency followed by legislating bodies to spell out in the utmost detail the normative
programme of the adopted provisions, have created the illusion of a stricter binding of
the judiciary and administrative authorities by democratically legitimate normative
texts as well as of increased transparency and reduced margins of discretion in judi-
cial decision making. Has language, through the increased consciousness of its func-
tioning, thus gained a victory over the autonomous functioning of the legal system in
modern western societies?

The authors doubt this and wish to exemplify such doubts by means of some case
studies in the field of EU-law. The EU-law seems to be most appropriate for the pur-
pose of exploring in practice the interdependencies between language and law since it
is based on the principle of equal authenticity of all its linguistic versions. Pursuant to
Article 55 of the Treaty on European Union the text of this treaty is equally authentic
in all the EU official languages in which it is drawn up®. Having regard to Article 342
TFEU and Article 4 of Regulation No. 1 determining the languages to be used by the
European Economic Community®, that principle is recognised to be extended to all
EU founding treaties and the secondary law adopted by EU-institutions on the basis
of powers conferred by such Treaties. The generally recognised methodological con-
sequence is that all linguistic versions need to be equally taken into account when
EU-law is interpreted. The original language of the text may not, in principle, be pri-
oritised. The EU law shall be interpreted within the possible meaning of its wording
in all the languages used, having regard to the will of the legislating authority and the
recognisable purpose of the provision in question. The latter principle is foreground-
ed in particular when divergences between the language versions occur which ques-
tion the possibility of uniform interpretation. Such instances must, however, be ac-
counted for in legal systems where law texts are formulated in more than one lan-
guage. The limits of reliance on one specific language wording are very bluntly for-
mulated by the ECJ. In its early case law, it held that: “[t]he different language

2 A modest contribution to such efforts was offered by the co-author in Worthedeutung und
Rechtserkenntnis, Berlin 1979.

? Article 314 of the Treaty establishing the European Community was repealed by the
Treaty of Lisbon, in substance being replaced by Article 51 of the Treaty on European Union.

*0OJ L 17 of 6.10.1958, p. 385, last amended by Council Regulation (EC) No. 1791/2006
of 20 November 2006, OJ L 363 of 20.12.2006, p. 1; an unofficial consolidated version
(accessed on 22.9.2017) is available at http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/
uri=CELEX:01958R0001-20070101.
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versions of a community text must be given a uniform interpretation and hence in the
case of divergence between the versions the provision in question must be interpreted
by reference to the purpose and general scheme of the rules of which it forms a part.”

In theory, thus, the texts of EU law ideally are to be interpreted as if they were
multilingually negotiated and agreed®. The practice of the EU legislative procedures,
however, does not implement such multilingualism on an equal footing (see
Section 2). Selected case studies will show some of the inconsistencies and crevasses
to which multilingual interpretation is exposed (see Section 3). This will lead us to
the question whether, in the background of the pretended methodological canons,
other shared practices of legal thinking are operating and take revenge against the
alleged supremacy of language thus safeguarding the rule of the Law.

I1. The limited multilingual character
of EU-legislative provisions

When a draft EU legislative act is approved by the EU Council, in accordance with
that institution’s Rules of Procedure, versions in all official languages are available
for the representatives of the Member States. Previously, the lawyer-linguists of the
Council Secretariat have verified that the texts have equivalent meaning in all official
languages. Such checks are carried out by linguistically qualified lawyers working in
their mother tongues. Similarly, in the European Parliament, all linguistic versions
must be available at the final vote on a draft legislative text and lawyers-linguists
working in their respective working language verify the equivalence of the meaning
of the linguistic versions submitted to the vote. Since under the ordinary EU legis-
lative procedure approval of an identical text by the European Parliament and the
Council is required for the adoption of an act, the verification of the texts by the
two institutions’ groups of lawyer-linguists needs to be coordinated in order to
find agreement of both expert groups on the same wording of the proposed draft
act. Such joint verification is normally carried out subsequently to the final vote
in the European Parliament and prior to the final approval by the Members of the

37 udgment of the Court of 27 October 1977, Régina v Pierre Bouchereau, Reference for a
preliminary ruling: Marlborough Street Magistrates® Court, London, the UK, Case 30-77,
European Court Reports 1977-01999. See also more recent ECJ-case-law, for example,
judgment of 16 July 2015, Lanigan (C-237/15 PPU, EU:C:2015:474, paragraph 35); judg-
ment of 13 October 2016, Mikotajczyk (C-294/15, EU:C:2016:772, paragraph 26; for a
comprehensive account of the methodological approach in multilingual law systems, see e. g.
F. Miiller / R. Christensen, Juristische Methodik. Band II — Europarecht, Berlin 2003, Duncker
& Humblot.

® On the challenges of the multiligualism in the EU law context, see e.g. A. Forrest, “The
challenge of languages in Europe”, Terminologie et Traduction, No. 3 (1998), pp. 101 -120;
J. F. Morgan,”Multilingual legal drafting in the EEC and the work of Jurists/Linguists”,
Multilingua, No. 1-2, (1982) pp. 109-117.
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Council’. Moreover, it may be presumed that, in each capital of an EU Member State,
the version(s) in the State’s official language(s) of any draft EU legislative text are
carefully scrutinised by the office of the competent minister(s) before the latter will
approve it at the EU-Council meeting. The validity of all language versions is there-
fore flowing from the same source of legitimacy.

Nevertheless, doubts remain as to the full multilingual character of EU-legisla-
tion. Such doubts are founded not on theoretical aspects of legitimacy but on the prac-
tical arrangements for drafting and negotiating EU legislation. Firstly, there is no
practice of genuine multilingual drafting. Within the EU Commission, draft legisla-
tive proposals are normally considered in three working languages (English, French
and German), being understood that the initial drafts are conceived in one of these
languages (mostly English) and subsequently translated into the other working lan-
guages. Since the services prior to conceiving any legislative proposals explore or
should explore carefully the normative environment the envisaged measure would
interact with in each of the Member States, the initial drafts are (or should at least
be) multi-cultural in substance but de facto monolingual. The quality of the transla-
tions therefore is decisive for the manner how, in the course of the further delibera-
tions, the proposed normative ideas are understood. Evident errors of translation be-
tween the Commission’s main three working languages may be easily ironed out in
the course of the discussions held within that institution prior to the adoption of a
formal proposal. When a draft legislative act is formally submitted to the European
Parliament and the Council, it needs to be available in all official languages of the
EU®. Nevertheless, preparatory work in Parliament’s committees and in the Council’s
working groups often begins at an earlier stage, as soon as a draft approved by the
college of Commissioners is available, be it in the three Commission working lan-
guages or even in English only. One may even say that, in the course of the first
two decades of this century, a prevailing practice has emerged both in the Parliament
and in the Council to use the English language for scrutiny and bargain of draft leg-
islation. Such practice is due to the fact that for achieving institutionally required
qualified majorities sound bargain is needed both within the Parliament and the
Council and that, moreover, additional bargain is indispensable between Parliament
and the Council in order to achieve the coincidence of the respective positions re-
quired for the adoption of the act. The logic of negotiated legislation inherent to
the European Union’s institutional setup therefore de facto imposes to carry out
the bargain in a single language spoken by most of the political actors. Most EU leg-
islation therefore is mono-lingually negotiated by speakers with limited competence
of the language in which they draft. Notwithstanding the regrets expressed by the few

" This implies the need to proceed to the procedure of a corrigendum (Article 231 of EP
Rules of Procedure) whenever the verification of the texts results in detecting the need to
correct a significant error. It is a very delicate question to assess to which extent lawyers-
linguists may technically adjust the wording of a text already approved by a vote.

¥ Only in very few cases of extreme urgency such as may happen in foreign affairs the
institutions have accepted to deliberate on a reduced number of available linguistic versions.
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who suffer to read Shakespeare’s language mutilated by such drafting and by the
other few who never took the effort to learn that language, the monolingual bargain
of EU-legislation appears to be a widely accepted fact. Despite all drafting assistance
provided by competent English speakers, EU legislative English may be reasonably
suspected to evolve towards a language apart.

The following practical examples may show some consequences of the fact that
the multilingualism of EU-legislation is not genuinely negotiated but resulting from
translation with its specific challenges and shortcomings, implicitly raising the ques-
tion whether the theory of its multilingual interpretation is sufficient.

I1I. Selected examples

1. Erreur matérielle, Ordnungspolitik, Moral hazard,
Bail out, National ownership

The following four examples raise the question how to deal with multilingual legal
texts when they contain national idiomatics which, in the various languages, express
substantially different meanings?

a) Erreur matérielle

One of the co-author’s first traumatising experiences in legal translation was a text
in which the French author used the term “erreur matérielle”®. Uncertain about what
the author really wanted to express, I consulted my French colleagues on how they
would understand this term. I was told that in ordinary French language that term
would be used for a minor unintentional error and I translated it in this sense. To
my great astonishment my translation was corrected by a reviewer into a term ex-
pressing quite a substantial error. My remarks challenging this correction were refut-
ed with the argument that the correction was justified by the translations proposed in
the relevant dictionaries. I surrendered my protest in the hope that such an inaccurate
translation would not jeopardise the reign of the rule of law. But that incident sharp-
ened my awareness for the fragility of legal translations, especially where idiomatic
expressions are used in the source or target language. All the greater was my surprise
when I tried to retrieve the case in question for the sake of this study. The European
Court of Justice search machine indicated case C-101/79' as the only one within the
indicated period in which the term in question was used. When checking the German
version of the judgement I noted that in the final edition the term in question was
translated by an adequate equivalent: “Die Kommission entgegnet, Artikel 3 enthalte
insoweit ein Redaktionsversehen und sei in Wirklichkeit wie folgt zu lesen: ...” (em-

° The French text reads as follows: “La Commission répond que I’article 3 de la décision
comporte sur ce point une erreur matérielle et que le texte doit, en réalité, se lire: ...”.

19 Judgement of 21.10. 1980, ECJ 1979, 3070.
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phasis added). The version in Danish is following the same path and evokes a: “re-
daktionel fejl”. The version in English, however, does not take any notice of the dif-
ficulty and stubbornly affirms: “The Commission replies that Article 3 contains an
error of substance in that respect and that the text should actually read: ...” (emphasis
added). In the same vein, the Dutch version speaks of “‘een materiéle onjuistheid”. For
the Italian translator, apparently, there was no need to reflect; this version literally
reproduces the French wording: “La Commissione ribatte che I’art. 3 contiene, rel-
ativamente a questo punto, un errore materiale e che il testo deve, in realta, leggersi:
...” (emphasis added). Fortunately, the legal bearing of the case was limited enough
so that it has not inspired sophisticated legal distinctions between the consequences
of a mistake, on the one hand, when it is substantial and, on the other hand, when it
happened by mere inadvertence. The example may therefore simply show the high
risk of inaccuracies of translation even in case of the European Court of Justice law-
yer-linguist services which generally merit the highest professional esteem.

b) Ordnungspolitik

The second example wishes to pay tribute to the city and university hosting the
2017 ILLA relaunch conference. When the co-author started to professionally
deal with European integration matters in Germany, the term of “Ordnungspolitik”
was amongst the first new things to learn. Everyone used it and seemed convinced to
know what it means. Although the concept was framed and lobbied by the renowned
Freiburg school of economics, it appeared to me as rather meaningless. It was often
used as an argument against measures of economic governance when German inter-
ests were opposed to taking action, while used to justify such action when it was con-
sidered as desirable. In a nutshell, one might have been tempted to understand “Ord-
nungspolitik” as a shortcut for the manner of economic governance that certain cir-
cles in Germany would have preferred to be applied for the entire European Econom-
ic Community (cf. Mestmicker, Moller / Schwarz 1987). No wonder that, forty years
later, Commission president Jean-Claude Juncker, rich of more than thirty years of
practical experience and political responsibility in this field, considers the term to be
still a challenge for translators and invites them to search for a good equivalent which
“equally means everything and nothing”"'. Let us have a look how this challenge has
been mastered in the past.

Aware of the ideological connotations of the term, one may be satisfied that it is
used very seldom only in texts of mandatory EU legislation. A search over the past
20 years brought only a single positive result: Council Decision of 25 January 1999
adopting a specific programme for research, technological development and demon-
stration on competitive and sustainable growth (1998 to 2002)'%. With regard to the
“key actions” listed in annex II to this act, and in particular infrastructure measures

" Quoted according to POLITICO Morgen Europa, edition 6.3.2017 in German language.
20J L 64/1999, p. 40 ff.
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aiming at sustainable mobility and intermodality, the decision states the goal “to en-
hance interconnectivity and interoperability and to promote intermodality in the
transport system, through integration of all its components across the modes at the
levels of infrastructure, transfer points, transport means, equipment, operations, ser-
vices and the regulatory framework”. In the German version the same passage reads:
“Hierbei wird angestrebt, die Vernetzungsfihigkeit und Interoperabilitit zu verbes-
sern und die Intermodalitit im Verkehrssystem durch verkehrstrigeriibergreifende
Integration aller Komponenten auf Ebene der Infrastruktur, Ubergangspunkte, Ver-
kehrsmittel, Ausriistungen, Verfahren, Dienstleistungen und der Ordnungspolitik zu
fordern.”"® The French and Italian versions are following the example of the English
version by using the expressions “cadre réglementaire” and “quadro regolamentare”,
respectively. One may very much doubt whether the responsible administrator in the
German Ministry of Transport would have been satisfied to find the noble principle of
liberal economics reduced to the regulatory framework, whatever it is at a given mo-
ment. Again, one can only appreciate that such an ideologically charged term was not
used at a more decisive point of EU legislation.

When it comes to establishing good “order” to the rest of the world, it seems to be
easier for the Member States to find common grounds. Such views could be founded
on the wording of the Regulation (EU) No. 234/2014"*. Pursuant to its Article 2, this
“Regulation primarily supports cooperation measures with countries with which the
Union has a strategic interest in promoting links, especially developed and develop-
ing countries which play an increasingly prominent role in global affairs... and glob-
al governance”. The corresponding terms in the German version are “... bei der glo-
balen Ordnungspolitik”. It may very well be that in this context the original concept
was developed in English language and the German term used as a stopgap since the
pretension of supporting a “Weltregierung” might have disturbed the sensitivity of
qualified linguists. Be it as it may, the linguistic equivalents for which “Ordnungspo-
litik” is used in the context of EU foreign relations do not provide any help in finding
an equivalent for the economic principle expressed by the German term. One may
therefore hope that the scepticism expressed by president Juncker will prevail and
the Commission'®, who, for the last time in 1995, has formally referred to this prin-
ciple in an official communication, will continue to make such prudent use of it.

In any case, the solution then proposed by the Commission linguists, considering
“die zukiinftige Entwicklung des ordnungspolitischen Rahmens” as equivalent to “the
future evolution of the regulatory framework”'® is definitely not convincing. The
question whether, under such circumstances, a concept such as “Ordnungspolitik”

3 OJ L 64/1999, p. 49 (markers in italics by the author).

!4 Regulation (EU) No. 234/2014 of the European Parliament and of the Council of
11 March 2014 establishing a Partnership Instrument for cooperation with third countries, OJ
L 77/2014 p. 77-84.

!5 Commission Communication COM (95)158: The consultation on the Green Paper on the
Liberalisation of Telecommunications Infrastructure and Cable Television Networks.

16 Cf. COM (95)158 chapter V.9.2.
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may play a useful role in the political debate is open to further research. Statements in
the European Parliament plenary debates are simultaneously interpreted but no lon-
ger translated into all EU official languages. It will therefore be quite cumbersome to
explore the possible impact of the following statement made by Michael Theurer
MEP on 24 June 2015, in the plenary debate on the review of the economic gover-
nance framework: stocktaking and challenges: “Die aktuelle Situation in der Euro-
zone vor Ort fordert eine verantwortliche Politik, sie erfordert mehr Verbindlichkeit
und mehr Einsatz und Engagement in den Mitgliedstaaten. Sie erfordert die Einhal-
tung der Regeln in unseren Vertrigen. Sie erfordert eine Hinwendung zur sozialen
Marktwirtschaft und zu einer marktwirtschaftlichen Ordnungspolitik.”

¢) Moral hazard

In the period following the outbreak of the global financial and economic crisis in
2009, the European Union endeavoured to make significant progress towards achiev-
ing within its single market a banking union that was considered to be required for
maintaining the freedom of movement of capital in an environment of mutual trust
and security. While massive injection of capital raised by public authorities appeared
indispensable to prevent major systemically relevant banks (and thus the entire finan-
cial system) from collapsing, regulators were acutely aware of the danger that irre-
sponsible risk-taking by bank managers could be encouraged when they could expect
that public authorities would not refuse to rescue failing banks in the future, too. In
English language such irresponsible attitudes were qualified as “moral hazard[s]’
and a significant part of legislative deliberations in this field revolved around the
question how to avoid it. Whether this aim was achieved or not is a matter for the
critical debate of the EU legislation on banking union. The linguistic problem is
that no equivalent term was found to reproduce the term in other official languages.
The French and Italian translators believed it best to literally translate this term into
their own language, using the terms “aléa moral” and “azzardo morale”, respective-
ly"”. One may, however, seriously doubt whether these terms have a well-defined
meaning in these languages. In the awareness of such trouble the German translators
decided to use each time a different term: “Risiko unvorsichtigen Verhaltens” in Reg-
ulation No. 575/2013, “libermifige Risikobereitschaft” in Directive 2014/59/EU; in
Regulation No. 806/2014 they finally surrendered to using the English term untrans-

'7 Cf. Regulation (EU) No. 575/2013 on prudential requirements for credit institutions and
investment firms and amending Regulation (EU) No. 648/2012, Recital 122, OJ L 176/2013,
p- 16; Regulation (EU) No. 806/2014 establishing uniform rules and a uniform procedure for
the resolution of credit institutions and certain investment firms in the framework of a Single
Resolution Mechanism and a Single Resolution Fund and amending Regulation (EU)
No. 1093/2010, Recital 58, OJ L 225/2014, p. 12; Directive 2014/59/EU establishing a fra-
mework for the recovery and resolution of credit institutions and investment firms, Recital 45,
OJ L 173/2014, p. 197.
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lated."® The Polish translation in all three legal acts consequently used the same para-
phrases: “(ryzyko) pokusy naduzycia”. One may endlessly discuss which solution
was most adequate under such circumstances. There is a strong suspicion that in
the debates on the banking union the expression “moral hazard” is frequently
used by speakers who are not fully aware of the full scope of its meaning. The
main conclusion, however, could be that, in legislative drafting, it is preferable to
avoid the use of such idiomatic terms which are specific for a national context in
the drafting language.'® Whether or not such terms are helpful in political debates
is another question, the answer to which might depend on the value attributed to clari-
ty and transparency vis-a-vis otherwise also desirable language economy.

d) Bail-out

When looking at the preceding examples, one may find consolation in the fact
that, so far, the expression in question was used only in recitals of legislative acts
and did not give rise to any significant legal controversy. The assessment may be dif-
ferent when looking at Article 125 TFEU which, in popular language, is frequently
referred to as a “no bail-out clause”.

Again, the language of the Treaty is clear: It deals with the liability of the Union
and that of the Member States for commitments of public authorities. It states that
neither the former nor the latter shall be liable for or assume the commitments of
other public authorities. Not less and not more. It is therefore the name used in polit-
ical and journalistic jargon that was at the origin of confusion about the contents of
this provision when its appropriate interpretation became of high relevance in the
midst of the sovereign debt crisis. Since Article 125 TFEU in political discourse
was constantly referred to as the “no bail-out clause”™, it is quite understandable
that political actors and their advisors began to believe that the clause legally prohib-
its any Member State to bail-out another one, even more so where the actor was po-
litically opposed to any act of financial solidarity. Fortunately, we now owe to the
Pringle case®' the clarification that Article 125 TFEU, while excluding any commit-
ment to bail-out another Member State, by no means prohibits one or more Member
States from providing, on a voluntary basis, financial assistance to another Member

'8 This practice is doubtful with regard to the requirement of formal and substantive con-
sistency of terminology applied in legal acts, which is explicitly formulated in Guideline 6 of
the Join Practical Guide of the European Parliament, the Council and the Commission for
persons involved in the drafting of European Union legislation, 2015, available at http://eur-
lex.europa.eu/content/techleg/EN-legislative-drafting-guide.pdf (accessed on 19.08.2017).

1% See to this effect Guideline 5 of the Joint Practical Guide cited supra note 17. This idea is
developed more in detail under section 4.1.

? In the Pringle-case, the referring Supreme Court of Ireland seems to have qualified the
Treaty-provision with these terms (see ECJ judgment of 27 November 2012 in case C-370
paragraph 129: “The referring court asks whether an agreement such as the ESM Treaty is in
breach of the ‘no bail-out clause’ in Article 125 TFEU.”

2 ECJ judgment of 27 November 2012 in case C-370, para. 123 ff., notably 136—137.
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State and make available to it the liquidity needed for facing its own commitments,
“when indispensable for the safeguarding of the financial stability” and “provided
that that the conditions attached to such assistance are such as to prompt that Member
State to implement a sound budgetary policy”.”> While idiomatic formulas may be
appropriate if used in rhetoric speech, in the language of the law they are only sewing
confusion®.

e) National ownership

Itis not desirable that linguistic flaws in legislative texts lead to confusion, but it is
even worse if such flaws may be suspected to be wilfully misleading. This may, how-
ever, be the case where the motivation to legislate is governed by ideologies varying
from Member State to Member State. The controversies about the future of the Euro-
pean Monetary Union, which followed the outbreak of the financial and economic
crisis in 2009, have shown substantial differences between the monetary policy phi-
losophies prevailing in the various Member States. It may not be hazardous to pre-
sume that such differences reflect national economic interests. And it may be useful
to recollect that the agreement on the creation of an Economic and Monetary Union in
the Treaty of Maastricht was the result of an overall compromise which neither fully
met the ambitions of the European currency’s architects nor fully satisfied the watch-
dogs of the holy grail of monetary orthodoxy (cf. Cafaro 2017: 1 ff.). In such a con-
text, the suspicion may come up that linguistic inaccuracies are, if not intentional, at
least readily tolerated. A significant example can be found in the wording of the Reg-
ulation (EU) No. 1176/2011 of the European Parliament and of the Council of
16 November 2011 on the prevention and correction of macroeconomic imbalan-
ces®. Tts second recital affirms a need “for improved economic governance in the
Union built on stronger national ownership”. Prior to the year 2000 that expression
was not used in the language of the EU institutions with a similar meaning. Article 7
of the statutes of the Joint Undertaking SENA, approved by Council decision 87/297/
Euratom of 18 May 1987 restricts share “ownership” to nationals of certain states
only and hence deals with an issue of property ownership in the sense of Article 345
TFEU. The “primacy of national ownership of development strategies and process-
es” was mentioned as a principle of the EU strategy in a Commission communication

2 Ibid.
2 A similar example was given by the President of the French Republic, Emmanuel Ma-
cron, on 26.9.2017 in a speech at Sorbonne University: “... I'Europe doit étre faite de ces

langues et elle sera toujours faite d’intraduisible. ... Le débat politique et journalistique est
nourri de ces intraduisibles. ... quand on prononce le mot ‘dette’, il n’a pas tout a fait le méme
sens et les mémes implications en France et en Allemagne.”

207 L 306/2011 p. 25 ff. The example was first reported by Izabela Jedrzejowska, De-
mokratisch heifit auch zugleich verstindlich? — Martin Schulz tiber “Wortungetiime” auf der
Euro-Krisenmanagement Agenda, Lingua Legis No. 22, Warszawa 2014, p. 72 ff., notably
78f.

» OJ L 148/1987, p. 11f.
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of 2003.%° The German version prudently paraphrases this concept with the words:
“Primat der Aneignung der Entwicklungsstrategien und -prozesse durch die Begiin-
stigten (ownership)”. Similarly, the French version reads: “primauté accordée a I’ap-
propriation par les pays des stratégies et processus de développement”. The Italian
version joins the chorus with: “primato del principio di appropriazione (ownership)
da parte di ogni singolo paese delle strategie e dei processi in materia di sviluppo”. At
this stage, no linguistic issue can be detected.

Language is never standing still and, in the course of interminable discussions, the
concepts used evolve further. Thus, in 2006, the Council and the representatives of
the governments of the Member States meeting within the Council, the European Par-
liament and the Commission reached agreement on a “European Consensus” on De-
velopment Policy?’. In the meantime, “ownership” was recognised as one of the com-
mon principles of EU development policy. The EU declared itself “committed to the
principle of ownership of development strategies and programmes by partner coun-
tries”. Under that principle assistance adapted to the specific needs of the beneficia-
ries requires developing countries to assume the primary responsibility for creating
an enabling domestic environment for mobilising their own resources, including con-
ducting coherent and effective policies. When placed in that specific context the Ger-
man version of this principle: “Die EU ist dem Grundsatz der Eigenverantwortung
der Partnerldnder fiir Entwicklungsstrategien und -programme verpflichtet” was
not evidently misleading since the context brought the responsibilities of the partner
countries and the EU commitment to provide assistance into balance. The versions in
French®, Ttalian® and Polish* language benefit from the same contextual balance.
But one might suspect that the German interpretation of the expression already im-
plied a hidden reservation with a view to a future stepping back from solidarity with
the countries depending on development assistance.

The said suspicion became acute when subsequently to the outbreak of the global
financial and economic crisis the concept of “ownership” was moved from the area of
development policy where it was embedded in a context of declared solidarity to the
area of the EU Economic and Monetary Union which is governed by entrenched rules
aimed at monetary stability and budgetary discipline, but from the outset disposes of
merely crippled instruments of solidarity®’. One may argue about the question to

% COM (2003)85, Climate Change in the Context of Development Cooperation, p. 13.

77 Joint statement on “The European Consensus on Development”, 2006/C 46/01, OJ C 46/
2006, p. 1ff.

8 “L’UE est attachée au principe d’appropriation par les pays partenaires des stratégies et
programmes de développement.”

# “1UE rispetta il principio della titolarita dei programmi e delle strategie di sviluppo da
parte dei paesi partner.”

3 “UE popiera zasade odpowiedzialnosci krajéw partnerskich za strategie i programy
rozwoju”.

3! Notably Article 122(2) TFEU on which the EU-Council based its decision of 10.5.2010
to set up the EFSF (Press Release 9596/10).
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which extent this initial shortcoming is now overcome by the creation of the Euro-
pean Stability Mechanism and the monetary policy of the ECB, notably its pro-
grammes for the acquisition of securities on the secondary markets. Undoubtedly,
however, within the Economic and Monetary Union there is no general clearing
mechanism between those of its economies that are strongly benefitting from the sin-
gle currency and the others which, for structural reasons, find it difficult to take the
full advantage of it. The principle of solidarity between EU Member States has found
a limited repercussion in the clause of Article 222 TFEU. But acrimonious discus-
sions are breaking out when a need of financial solidarity is raised. No wonder
that the concept of national ownership risked distortion when transferred into the
said environment.

It was still fairly understood when used in the prospective debate on reforms de-
sirable for the future stable development of the Economic and Monetary Union. In its
“blueprint for a deep and genuine economic and monetary union” the European Com-
mission®? recognised that “national ownership of the reforms in this setup would be
key”. Again, the central thrust of this idea was appropriately grasped in the other lin-
guistic versions™. But when the said expression was transplanted into EU legislative
acts with the aim to increase budgetary discipline, generally known under the terms
“six-pack®™” and “two-pack”, its meaning suffered tangible distortions reflecting
the variety of national perceptions of the issue. In particular the six-pack offers an
impressive fire-work in “national ownership”. The expression appears in the recitals
of Regulations No. 1173, 1174, 1176, 1177 and Directive No. 85 of the year 2011.
Moreover, in Regulation 1175/2011 it is referred to in three recitals and one opera-
tional provision. In the latter, interestingly, the word “national” is omitted and it deals
with the involvement of the European Parliament in the European Semester. In the
German version, the expression is generally reproduced by “nationale Eigenverant-
wortung”, evidently dropping the adjective in Article 1 point 4 of Regulation 1175/
2011. The shortcomings of the translation into German of the expression familiar in
development policy become more evident when compared with the interpretation
that the French translators gave to this expression in the new context. In their drafting
of recital 8 of Regulation 1175/2011 “la gouvernance économique dans 1’Union (...)
devrait reposer sur une adhésion nationale plus forte aux regles et aux politiques dé-
cidées en commun” while the German version simply reads: “dass die wirtschaftspo-
litische Steuerung in der Union auf einer groBeren nationalen Eigenverantwortung

32 Communication (2012) 777 final of 28.11.2012, cf. notably annex 1.

3 The German version reads: “Bei einem solchen Vorgehen ist sehr wichtig, dass die
Linder die Verantwortung fiir ihre Reformen tragen”; the French version: “L’appropriation
nationale des réformes dans un tel cadre constituerait un élément essentiel”’; the Italian ver-
sion: “A tale scopo sarebbe fondamentale che le riforme venissero fatte proprie a livello
nazionale” and the Polish version: “Kluczowe znaczenie miataby identyfikacja poszcze-
gblnych krajow z reformami w proponowanym ksztatcie”.

3 0J L 306, 23 November 2011.
¥ OJ L 140, 27 May 2013.
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fiir die gemeinsam beschlossenen Regeln und Strategien (...) beruhen sollte.” Simi-
larly, the Polish translation of the same recital stresses the need of identification with
the commonly decided decisions: “ktére powinno si¢ opiera¢ na silniejszym utozsa-
mianiu si¢ panstwa ze wsp6lnie uzgodnionymi zasadami i strategiami politycznymi”.
Finally, the connotations change completely in recital 2 of Regulation 1176/2011.
While the English version still allows a communitarian reading when stating:
“There is a need for improved economic governance in the Union built on stronger
national ownership”, the German wording unequivocally points to unilateral respon-
sibility: “Es besteht die Notwendigkeit, (...) die wirtschaftspolitische Steuerung (...)
stirker auf nationaler Eigenverantwortung aufzubauen.” In substantial contradiction
to this affirmation, the French and Polish versions also in this recital stick to their
interpretation that more “adhesion to” or “identification with” the commonly decided
rules is needed. Very nobly, the Italian version keeps out of such ideological dilem-
ma: “c’¢ bisogno di una governance economica rafforzata nell’Unione sulla base di
una piu forte titolarita nazionale”, leaving completely open what such “titolarita”
concretely would mean.

It would however be unfair to blame translators when looking at such linguistic
flaws. The reference to “national ownership” does not stem from the Commission
proposals but was introduced into the proceedings in form of later amendments.
In the political climate prevailing at the time of the adoption of the six-pack, the con-
cept of “nationale Eigenverantwortung” was an icon in the political discourse of the
country which feared and explicitly refused to bail-out other countries’ debts. No
wonder that there was political pressure to flag this concept up several times in a
package of EU legislation on budgetary discipline. But how to translate such specifi-
cally German idiomaticity? The authors guess that smart translators found out that
such a concept was already used in a slightly different sense in development policy
and proposed to adapt it to the context of budgetary discipline with a meaning reflect-
ing (in French and Polish) the generally welcome commitment to the values of the
Union while leaving to the English and German public all liberty to interpret the ex-
pressions used as they wish.

2. Reimbursement of expenses

The following example has really happened but it will be presented in a modified
version that hides the exact context and references. The reason is that the co-author
was personally involved in the negotiation process and wishes to maintain the reser-
vation he owes as a former official of the European Union. The example revolves
around the question whether a multilingual provision may be interpreted in a
sense expressed merely by one single of its numerous language versions when the
following is established: the singular version reflects the agreement reached in the
discussions within the drafting authority but rather conceals the full scope of the pro-
vision which was consequently overlooked in translation and not perceived by the co-
deciding authority.
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The (modified) example concerns an entitlement to receive reimbursement of ex-
penses. The adopted legislative text would read in its (modified) English version:
“the beneficiaries are entitled to the reimbursement of their travel expenses incurred
when exercising their duties” and in French: “les bénéficiaires ont droit au rem-
boursement des leurs frais de voyage encourus dans 1’exercice de leurs responsabi-
lités”. When it came to the implementation of that provision, nobody in the relevant
administration doubted that the beneficiaries could claim reimbursement of expenses
incurred for his/her own journeys only. Strong protest was raised against this posi-
tion, since some of the beneficiaries perfectly remembered that, during the discus-
sions in the run up to the adoption of the text, they were given firm assurances
that expenses incurred for necessary journeys of the beneficiaries’ staff would
also be covered by reimbursement. However, nobody succeeded in finding a trace
of such an extension of the reimbursement claim in the text of the act in question
—until someone remembered that the extension was agreed upon a German initiative,
probably upon a draft provided by German speakers. And in fact, a check of all lan-
guage versions of the act resulted in the awareness that in the German version only
there was a trace of the said extension. It read: “Die Begiinstigten erhalten Erstattung
der Kosten, die ihnen durch zur Erfiillung ihrer Aufgaben notwendige Reisen entste-
hen.” Since another provision of the act stated that the beneficiaries for the accom-
plishment of their duties may rely on the services of their employees, for the reader of
the German version it was sufficiently indicated that the reimbursement would also
cover the travel costs of employees, to the extent that the beneficiary is liable for his
employee’s travel expenses. This argument proved to be convincing for those respon-
sible for implementing the act. At the stage of drafting when translators did their best
to smoothen the somewhat clumsy German wording, the issue of employees’ travel
expenses was simply overlooked. And consequently, it was very likely overlooked in
the instances of the other branches of the legislative authority, working as usually
mainly with the English and French versions. On the other hand, when the provision
was finally implemented in accordance with the German version, no objection was
voiced. Possibly the particular terms of the German version were at the time drafted in
ahope to avoid the extension of the reimbursement claim being too much noted by the
interested public. But once the act was adopted, common grounds were reached that
the coverage of necessary expenses for employee’s travels corresponds to the act’s
inherent logic and is therefore justified, albeit compatible with a single of its language
versions only.

3. Tofu-cheese

In June 2017, press articles®® alarmed the European public that, following a judge-
ment of the European Court of Justice, vegan drinks such as almond and soy milk will
have to be rebranded. As they do not contain milk from an animal, their name should

% E.g. Mail online New (Daily Mail) of 23.6.2017, http:/dailymail.co.uk accessed on
15.6.2017.
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be correspondingly changed. On what grounds? Customers were allegedly being
misled by labelling non-dairy drinks as “milk”. Would the Germans now need to
re-name their beloved “Leberkése”, the Thai-cuisine their famous “Kokosmilch”?
What has really happened?

On 14 June 2017 the ECJ indeed handed down a judgement in case 422/16 fol-
lowing a request for a preliminary ruling by a German Court. The ECJ ruled that
Regulation (EU) No. 1308/2013 is in principle precluding producers from using
the term ‘milk’ (and the designations reserved by that regulation exclusively for
milk products) to designate a purely plant based product in marketing or advertising,
even if those terms are expanded upon by clarifying or descriptive terms indicating
the plant origin of the product at issue. What the press, however, overlooked when
divulgating the judgement: The Court also referred to a long list of exceptions,
which is agreed by the EU Commission upon proposals transmitted by the national
authorities of the EU Member States®. This list contains numerous non-dairy prod-
ucts that in the Member States traditionally are named ‘milk’ or carry a designation
protected by the said regulation. Such products may continue to carry their traditional
designations. So, the English may continue to use “coconut milk”, “cocoa butter”,
“butter beans” or “lemon cheese”, the Germans also “Liebfraumilch”, “Erdnussbut-
ter” and, of course, “Leberkése”. The problem of the Court’s case was that the vegan
product of “Tofu-cheese” is not listed in the Commission’s decision, apparently be-
cause no national authority ever thought of notifying the designation of “Tofu-
cheese” as a newly established “tradition” to the European Commission. Or, perhaps,
no producer of “Tofu-cheese” ever thought to lobby the competent national ministry
with the aim to include this product amongst the traditionally protected designations,
until a German consumer association raised the case to the German court. And who
knows by whom such action was sponsored?

We may continue to live with the doubt whether or not it is a significant loss that
vegetarians may no longer call their preferred tofu-product a cheese. May be one day
they obtain their favourite to be included into the aforementioned ominous list. Irre-
spective of that, as lawyers worried about the fate of the rule of law in the light of
present legislative and legal practices, the authors dare to raise two forgotten ques-
tions concerning the case-law and the regulation at stake: Does the fundamental right
of equality before the law permit the legislator to treat substantially equal situations
differently in the absence of justifying reasons? Does the democratic legislator really
dispose of a legitimate power to regulate the language by law? The first question
might have induced the ECJ to reflect on the EU charter of fundamental rights before
asserting its interpretation of regulation 1308/2013. The second question addresses
the possible limits of democratically legitimate legislative power. While at the na-
tional level the hermeneutics of constitutional interpretation developed by the con-
stitutional courts may be expected to provide reasonable safeguards, the ECJ’s sen-

37 Decision 2010/791/EU, OJ L 336/2010, p. 55-59.
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sitivity for issues of fundamental rights and the rule of law may merit to be encour-
aged by further critical case-studies.

IV. Lessons to be drawn — theoretical considerations

Can we draw any lessons from the examples we have looked at?

1. The use of idiomatic expressions

At a first glance, the examples grouped under section 3.1. seem to clearly dem-
onstrate the inappropriateness of using idiomatic expressions when drafting multilin-
gual legislation. This is no new wisdom. The use of idiomatic terms, which are on a
par with concepts specific to any one national legal system as regards their limited
translatability, may result in obscuring contents of legal provisions or even lead to
discrepancies in their multilingual renditions, and, thus, also to their divergent inter-
pretation and application in national legal systems of Member States. Such unwel-
come effect (at least from the EU level perspective, but not exclusively) should be
avoided at all costs, which raises a question whether the respect of multilingual nature
of EU legislation would not require somewhat more disciplined and revised policy of
multilingual drafting. On the other hand, it should be stressed here that the official
policy line does not exclude the use of concepts or terminology specific to any one
national legal system, but limits itself to the stipulation that they “are to be used with
care”*®. Moreover, it may be affirmed that even when drafting monolingual texts of
law, the use of idiomatic expressions is a source of doubts since frequently the ideas
of native speakers differ when asked to spell out concretely what a commonly used
idiomatic expression means. There are instead good reasons to think that such expres-
sions are helpful in politics for reaching agreement on measures on the details of
which a consensus has not really been reached or even may be out of reach.
When looking at the great codifications of civil or penal law one may easily realise
that idiomatic or otherwise vague expressions were carefully avoided or, whenever
such expressions were used, their specific meaning in the context of the statutory law
in question was carefully defined in general terms*’. It may be worthwhile exploring
whether the contamination of the great codifications by specific provisions adopted
by the legislator, notably when transposing EU directives e. g. on consumer protec-
tion into national law, has brought about an increased incorporation of idiomatic
terms into codifications which were the fruit of many centuries of systematic
work carried out in the faculties of Law. The fact that idiomatic expressions cannot

3 See Guideline 5 of the Joint Practical Guide, cited supra note 17.

¥ Cf. the terms “Moérder” or “Diebstahl” in the German Strafgesetzbuch; the exceptional
use of an expression like “Treu und Glauben” in Article 242 of the German Biirgerliches
Gesetzbuch may be considered as confirming the rule. In more recent codifications, for which
Article 93 of the Polish Civil Code may serve as an example, such exceptions may be more
frequent, e. g. “zasady wspdtzycia spotecznego”.
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be completely banned from the practice of EU lawyer-linguists may be attributed to
the constraints of political reality. The heterogeneity of the area to which EU legis-
lation applies is such that it may often be considered as a wonder when the qualified
majority or even unanimity required for the adoption of an EU legislative act is
reached. As long as multilingual legislation is adopted according to the present sys-
tem of “translated” drafts, legal practice will very likely continue to face the problems
of interpreting idiomatic expressions the exact meaning of which differs in various
linguistic versions.

2. Is genuinely multilaterally negotiated legislation imaginable ?

Is there a principally feasible way out of the described dilemma? Could a system
be imagined according to which any text of multilingual legislation would be genu-
inely negotiated in all languages before adoption? In the authors’ view, the answer, in
theory, is positive, but negative in practice. Any multilingual legislation is based on
the assumption that it is possible to translate deontic sentences from one language
into another. If this is so, it must be possible to identify with regard to any intended
provision the reasons why it should be adopted, the scope to which it should apply,
and the results which should be reached by its adoption. In theory, it would therefore
appear possible to attribute to the political authority the prerogative to elaborate and
find the constitutionally required support for such basic concepts and to leave to a
multilingual team of expert lawyer-linguists the task to jointly elaborate the wording
of a multilingual provision for adoption by the political authority. That hypothesis is
not completely absurd since amongst the legislative practices followed in European
nation States one can find procedures according to which the result of the political
bargain, once it is stabilised in a draft text backed by the constitutionally required
support, is deferred on a committee of expert legal drafters who are in charge to
work out a final draft presenting the substance of the reached political understanding
in technically sound legal language™. Evidently that final draft would then be sub-
mitted to the political authority, without the possibility of amendment, for final adop-
tion or rejection. Legal historians will also remember that the texts of the great co-
difications, prior to their approval, were thoroughly and repeatedly checked by expert
bodies. Why should similar procedures not work in the case of multilingual EU leg-
islation?

The answer is threefold.

Firstly, camulating a phase of genuine multilingual negotiation to a phase of po-
litical bargain achieved monolingually would make EU legislation extremely time

0 Procedures of this kind existing in the Swiss Confederation were mentioned in a 2017
ILLA-conference contribution by Stefan Hofler on “Coherence in legislative texts”. While
demonstrating the usefulness of the review of legislative drafting at the administrative level,
the contribution, however, admitted the scarce practical relevance of the review of negotiated
texts exercised by the parliamentary review committee.
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consuming whereas the adoption of such legislation is often urgently needed in order
to cope with identified problems.

Secondly, in practically all cases, EU legislation is not dealing with the principles
of Law for the elaboration of which the legal science has disposed of centuries. Nor-
mally legislation of the EU is about making a specific political action or programmes
that benefit from sufficient support, mandatory for the vast area of its single market.
One may reasonably suspect that, for such issues, the elaboration of sufficiently ab-
stract and generally applicable language is extremely difficult if not impossible.

Thirdly, given the latter difficulty, there are serious doubts whether a body of law-
yer-linguists would be sufficiently free from the inclination of interpreting the bar-
gain achieved by the political body through the perspective of convictions prevailing
among its own members. Thus, by proposing a draft with the pretension of legal ob-
jectivity, such a body of lawyer-linguists would be likely to replace by the technical
subjectivity of its members the democratically legitimised subjectivity of the polit-
ical body.

In conclusion, there seems to be no way out of the dilemma. When legislation con-
sists of more than one authentic language version the margins of defendable interpre-
tation are inevitably wider than in case of monolingual normative texts. But, in prac-
tice, legal interpretation does not tend to become less acceptable or legitimate where
such broader margins exist. Legislative texts are binding on the community of law-
yers not simply by their wording but through the common practice in which the mean-
ing of such wording is elaborated. As long as the standards of such common practice
of interpretation are respected, the width of the margins of interpretation does not
really matter. Attempts aiming at a reduction of the number of authentic languages
in the law of the European Union by establishing a single authentic text in a lingua
franca are therefore not really promising*'. Any reduction of this kind would neces-
sarily impose on most citizens and the largest part of the legal profession the burden
of using a language other than their own when consulting the authentic texts of EU
law. The citizens’ access in their own language to legal provisions defining their
rights and obligations is a basic right and part of fundamental human rights. Instead
of dreaming that the problems of multilingualism may be solved by a lingua franca,
the architects of the European project should safeguard and cultivate the continent’s
cultural richness of which multilingualism is an integral part. Unity should be con-
strued without uniformity that would alienate citizens from their cultural identities*.

41 Attempts of this kind are referred to in the contribution by Ninon Colneric on “Multi-
lingual and Supranational Law in the EU: ‘United in Diversity’ or ‘“Tower of Babel’ to the
2017 ILLA conference (cf. also in this book).

2 Cf. the speech held on 26 September 2017 by Emmanuel Macron, President of the
French Republic, at Sorbonne University, Paris: “Assurer 1’unité sans chercher 1’uniformité,
voila notre défi” ... “au lieu de déplorer le foisonnement de nos langues, nous devons en faire
un atout!” ... “L’Europe du multilinguisme est une chance inédite.” ... “Il est un Européen
parce qu’il a déja en lui cette part d’universel que recelent I’Europe et son multilinguisme.”
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3. The triumph of historically stabilised legal practice and
“sedimented” law over the ties of language

If there is no satisfactory answer to the inconsistencies and crevasses of multilin-
gual interpretation, why after all do they hardly cause any serious problem in legal
practice?

The answer to this question would merit a deepened study of its own. It would
involve the full spectrum of the theory of legal reasoning and of the functioning
of Law in general. In the present context, only a few thoughts can be advanced
about how the authors believe the issue may be tackled.

There is no evidence that linguistic flaws in legislative texts do systematically lead
to unbearable decisions by the administrative and judicial authorities. If this is so, the
reason must be that the individuals who interpret and apply statutory law dispose of a
sufficient degree of liberty in relation to the wording of binding legislative texts.

Such liberty is not unlimited, though. The community of lawyers would seriously
condemn one of its members who would attempt to deliberately breach the law. Nor
can the limits of such liberty be established in abstract terms and in advance. While
lawyers would in many cases agree on qualifying a suggested interpretation of a
given legal provision as “incompatible with its wording”, from the point of view
of linguistic theory (Busse 2017: 36) the “wording” is not apt for construing a bor-
der-line setting the limits of interpretation. Such limits are only recognisable in con-
crete cases of legal practice in the light of the legal discourse that has evolved around
it and elaborating on the legal provisions in question.

What then is the measure? The authors defend that in the practises of legal rea-
soning and decision making which in Europe is retraceable for around 25 centuries
certain normative appreciations have become stabilised, one may say that they have
become a “sediment” as the basis of the general principles of law, elaborated and rec-
ognised by the community of lawyers*. Such “sediments” are linked to a societal and
historical context and they may erode as a result of profound changes within a given
society. But they may also be extremely long-lasting such as the conviction that un-
avoidable disputes amongst subjects need to be settled by an independent and impar-
tial authority with reference to commonly recognised criteria. When it comes to the
question how to fill the gap between the objectivity of such criteria and the subjec-

* Interestingly, it is rather the linguist side that — liberated from the illusion of definite
binding by the mere wording of legal norms — presently focuses on a need to identify sub-
stantial criteria that ensure reliability and coherence of the interpretation of legal texts and
explain the factual convergence existing in the community of lawyers. Referring to
M. Minsky’s theory on a framework for representing knowledge, Dietrich Busse (loc. cit.
fn. 40, p. 37) suggests a common frame of knowledge as point of reference enabling the
community of lawyers to produce and reproduce again and again the convergence of its
decisional practice. What could such a frame of knowledge common to a community of
lawyers be else than basic values and the wisdom of decision making that have crystallised as a
sediment from multi-secular traditions?
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tivity of the decision makers, the authors’ tentative answer proposes to refer to a par-
ticular experience of “measure”, of “kairos” that in the multi-centennial experience
of occidental judicial practice has become a stable sediment and of which principles
such as “Verhdiltnismdfigkeit” or “Gerechtigkeit” (e. g. in Polish “proporcjonalnos¢”
and “sprawiedliwos¢”, respectively) are only facets. Research in order to identify
sediments of this kind may find a path not on the blind alley of tempting to identify
the concept of Law by affirming “what the Law is”, but in view of better describing
how we “find the Law” i.e. how we conceive the practice of Law in our societies, how
we are bound by and concomitantly materialise our freedom and self-determination
through it.
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EU Legal Culture and Translation
in the Era of Globalisation

The Hybridisation of EU Terminology
on the Example of Competition Law

By Lucja Biel, Warsaw and Vilelmini Sosoni, Corfu

Abstract

The present chapter has a twofold aim: first, it reports on the panel EU Legal Culture and
Translation at the ILLA (International Law and Language Association) relaunch conference,
focusing on the main topics which emerged from the contributions — most notably, the hybridity
of translator-mediated EU legal culture; second, it explores EU hybridity by focusing on the
terminology of EU competition law which clearly demonstrates how concepts and ideas
have travelled from outside the EU, colonising and/or merging with existing concepts, and
how they have travelled within the EU primarily through translation. The main argument set
forward is that EU terminology is the result of the Europeanisation of law which is achieved
through the convergence of national laws and law harmonisation, but is also strongly affected
by global trends which are in turn influenced by socio-political and historical factors. The final
section discusses the ‘side effects’ of hybridity, including instability of meaning, graphic/sur-
face similarity and semantic opacity, asymmetries of terms between official languages and the
complex relation between supranational and national levels of meaning.

Keywords: EU law, EU legal culture, legal translation, globalisation, competition law, hy-
bridity, legal terminology

I. Introduction

The objective of this chapter is, first, to report on the panel EU Legal Culture and
Translation, held at the ILLA (International Law and Language Association) re-
launch conference in 2017, focusing on main topics and ideas that emerged from
the contributions and discussions — most notably, the hybridity of translator-mediated
EU legal culture. The second part of the chapter will explore the topic of EU hybridity
at more depth by studying the hybrid terminology of EU competition law. EU com-
petition law, which is strongly linked to economics, economy and large-scale busi-
nesses in a globalised world, is more susceptible to global influences and universal-
ising tendencies than other branches of (EU) law. Thus, it is a good case in point to
study the hybridity of EU legal culture by demonstrating how concepts and ideas
have travelled from the outside of the EU, colonised and/or merged with the existing
concepts and travelled within the EU and abroad. We will argue that EU terminology
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is the result of the Europeanisation of law which is achieved through the convergence
of national laws and law harmonisation but is also strongly affected by global trends
which are in turn influenced by socio-political and historical factors. The overall,
general objective is to contribute field-specific knowledge on the nature of EU ter-
minology.

II. The EU Legal Culture and Translation Panel
at the ILLA relaunch conference

The much-awaited relaunch of the International Law and Language Association
in Freiburg in Germany during the conference Language and Law in a World of
Media, Globalisation and Social Conflicts (7—9 September 2017) hosted a number
of papers dealing with the intersection of law and language in the European Union
(EU). The majority of EU-related papers were subsumed under the panel “EU Legal
Culture and Translation”, co-organised by the authors of this chapter: Lucja Biel
from the University of Warsaw (Poland) and Vilelmini Sosoni from the Ionian Uni-
versity (Greece). The panel was convened to explore how the concept of EU legal
culture is shaped by multilingual contacts, in particular multilingual translation, in
this supranational organisation of currently 28 Member States and 24 official lan-
guages.

The panel offered an interdisciplinary overview of the topic of EU legal culture
through the lens of translation. We invited six contributors to the panel, including
lawyers, linguists and translation scholars to address the topic from diverse perspec-
tives. The panel opened with the paper “Legal theory and logic as prerequisites for
(quality in) legal translation” read by Anna Jopek-Bosiacka, a translation scholar and
a lawyer from the University of Warsaw (Poland), who set the scene by demonstrat-
ing the link between legal cultures and translation. Jopek-Bosiacka focused on two
important cognitive structures behind legal cultures — legal logic and a theory of law,
which form an authoritative system of norms and an institutionalised context for legal
translation (cf. Jopek-Bosiacka 2018). The next paper “The migration of constitu-
tional concepts: four ‘translation curios’” by Sophie Boyron, a comparative lawyer
from the University of Birmingham (UK), attempted to find the missing connection
between comparative law and legal translation by exploring the migration of consti-
tutional law concepts. Boyron discussed four case studies of conceptual transplants:
accountability, constitutionalisme/gouvernance, Ombudsman, the principle of gou-
vernement du peuple, pour le peuple et par le peuple, pinpointing such issues as un-
translatability, spontaneous translation and forgotten translation. In conclusions,
Boyron called for a special analytical framework to integrate translation issues in
the study of legal migrations. This sets the ground for the discussion of the migration
of concepts within the EU we will refer to in the further discussion of EU competition
terminology. The next paper entitled “Interaction of law and language in the EU:
challenges of translating in multilingual environment” was read by Aleksandra Cav-
oski, a legal scholar from the University of Birmingham (UK), drawing on her pro-
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fessional experience as a translator of the EU acquis for the Serbian government.
Cavoski discussed the translation of acquis in four former Yugoslavian countries:
Croatia, Serbia, Bosnia and Herzegovina, and Montenegro, which, as she argues,
has had a unifying effect on the languages and legal cultures in the region. Cavoski
raised a pertinent point of affinities between related languages and legal cultures in
the context of EU translation and the need to rethink the EU multilingualism policy.

The second part of the panel comprised papers by three translation scholars. In her
paper entitled “Translating in the EU: Investigating the effect of translation manuals
and drafting style guides on legal language and translation practice”, Vilelmini So-
soni from the Tonian University (Greece) addressed an effect of institutional stand-
ardisation through style guides on creating a constrained hybrid legal culture and
legal language within the EU. Her study demonstrates how standardisation necessa-
rily implies contravening national legal writing conventions and has implications for
legal language (and thought) as well as for translation practice. The institutional as-
pect was further developed by Lucja Biel from the University of Warsaw (Poland) in
her paper “Impact of institutionalisation on translation quality: a corpus-based re-
search of translation of EU law”, who analysed shifts in the pre-accession and
post-accession Polish Eurolect as a result of the growing institutionalisation of trans-
lations. Her study demonstrated an improved quality of language and terminological
variants as well as an emergence of a hybrid legal style. The final paper, entitled “EU
Legal Language and Translation: Dehumanizing the Refugee Crisis”, by a discourse
analyst Elpida Loupaki from the Aristotle University of Thessaloniki (Greece), in-
vestigated EU translation through the lens of ideology by analysing dehumanising
techniques in EU legislative discourses and their reflection in Greek translations
(cf. Loupaki 2018). Loupaki touched on an important aspect of EU terms — their de-
tachment and neutralisation, an idea we will refer to later on.

Selected papers presented during the panel were included in the special issue of
the International Journal of Language and Law (JLL) entitled “EU Legal Culture and
Translation” (volume 7), guest-edited by the present authors and published in June
2018. The special issue includes papers by Jopek-Bosiacka, Cavoski and Loupaki,
who were joined by two invited contributors — Martina Baj¢i¢, a terminologist
from the University of Rijeka (Croatia) and Sofiya Kartalova, a legal scholar from
Eberhard Karls Universitidt Tiibingen (Germany). BajCi¢’s paper (“The Role of
EU Legal English in Shaping EU Legal Culture”) discusses the dominance of English
as a vehicular language in the EU and points to the role of the Court of Justice of the
European Union in developing the autonomy of EU legal concepts (cf. Bajcic¢ 2018).
The intricacies of legal interpretation at the CJEU are further addressed by Kartalo-
va’s paper (“The Scales of Justice in Equilibrium: The ECJ’s Strategic Resolution of
Ambiguity in Stefano Melloni v Ministerio Fiscal 2013”), who demonstrates its ap-
proach of resolving ambiguity targeted at system-building through concepts to en-
sure the unity of EU law (cf. Kartalova 2018). The system-building role of EU courts
in respect of hybrid EU terminology will be commented on by us in the final section
of this chapter.
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One of the defining features of EU legal culture is its (declared') multilingualism,
that exists in 24 linguistic parallel worlds of official languages, with the dominant
impact of English and a decreasing, albeit once strong, impact of French (Sosoni /
Biel 2018: 2). What was our point of departure for the panel and the special issue
was the role of multilingual translation, both as an enabler and a constrainer, in shap-
ing the hybrid EU legal culture due to “an extreme degree of mediation and filtering
of law through the EU’s official languages, as well as national legal cultures linked to
them” (Sosoni / Biel 2018: 2). The panel demonstrated different approaches that can
be used to address EU translation: comparative law, legal theory, corpus methodol-
ogy, discourse analysis and qualitatively-oriented translation studies, all of which
highlight a different facet of the intersection between law and language and point
to the omnipresent hybridity of EU legal culture.

The adjective ‘hybrid’ and the nouns ‘hybridity” and ‘hybridisation’ are very often
used in reference to the European Union, in particular when discussing EU legal
translation, EU legal language and EU law and its legal culture (e.g. Trosborg
1997; Garzone 2000; Schiffner / Adab 2001a; Mattila 2006; McAulife 2011; Felici
2010; Biel 2014). Used figuratively, a hybrid implies a new construct derived from
heterogenous elements. In the EU context, this hybrid is a ‘compromise’ between all
the constituent legal cultures (Trosborg 1997: 147) and convergence of linguistic and
cultural conventions (Schéffner / Adab 2001a: 173) in a space “where there is no lin-
guistically neutral ground” (Trosborg 1997: 145—146). Hybridity is, inter alia, typ-
ically induced by translation as a result of concessions made during intercultural ex-
change (Schiffner/ Adab 2001b: 300), as well as by a complex multi-stage and multi-
lingual drafting and negotiating process (cf. Felici 2010: 102). At the linguistic level,
the concept of hybridity foregrounds the in-betweenness and imperfection of trans-
lations: as argued by Simon, “hybrid texts are those that display ‘translation effects’:
dissonances, interferences, disparate vocabulary, a lack of cohesion, unconventional
syntax, a certain ‘weakness’ or ‘deterritorialization’” (2011: 50). Thus, viewed from
a broader perspective, hybridity and hybridisation may be perceived as an inherent
feature of translations and other mediated texts, not only in the EU context.

Drawing on the papers and the discussions during the panel, we will elaborate the
concept of hybridity and translation further by focusing on terminology as a repre-
sentation of the hybrid conceptual structuring of EU law and by illustrating our
claims in the context of EU competition law, one of the key areas of EU-level reg-
ulation.

! See Biel (2017) for a discussion of declared multingualism versus actual practices and the
so-called pragmatic approach to multilingualism.

% “hybrid, n. and adj.”. OED Online. June 2018. Oxford University Press. http://www.oed.
com.0000a13w013a.han.buw.uw.edu.pl/view/Entry/89809 (accessed July 02, 2018).
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II1. EU Competition Law: globalisation,
Europeanisation and localisation

This section takes a narrow focus on EU competition law in the context of global-
isation to explore its contradicting but not mutually exclusive universalising and par-
ticularising tendencies and the ways these may affect the EU’s legal terminology.
Competition law is an interesting interdisciplinary field at the intersection of law,
economics and politics. It is concerned with the protection of competition and con-
sumers. This field is strongly affected by economic globalisation; in this context,
globalisation can be understood as “a ‘fusion’ of national economies converting
them into a global one” (Dabbah 2010: 93).

While law and legal terminology are generally acknowledged to be system-bound,
that is strongly embedded in their legal systems (cf. Saréevié¢ 1997: 232), competition
law is a branch of law which transcends national (systemic) boundaries more easily
and has more universal (but by no means universal) terminology compared to other
branches of law. This is partly due to the growing international nature of competition
and markets in the globalised world (Dabbah 2010: 96). The objective of competition
law is to protect competition and consumers by dealing with market failures (Rodger
/MacCulloch 2015: 2) and market imperfections (Jones / Townley 2017: 510, 512) in
a free market economy. A considerable number of such threats to competition cross
national borders, e. g. international cartels or mergers. Gerber also points to the ‘ex-
traterritorial’ effect of competition laws, which contributes to their increased prox-
imity and mutual encounters:

Because the process of economic competition often stretches beyond the borders of a single
jurisdiction, the effects of anticompetitive conduct on a single market may involve many
states. Since competition laws may be applied on the basis of the effects of conduct as
well as on the basis of its physical location, numerous national laws may be applicable
to the same conduct. (2006: 1197)

To address the transnational nature of competition, the variegated and not always
successful efforts at internationalisation of competition law were made since the
1940s and the 1950s through the International Trade Organisation and the United Na-
tions (Dabbah 2010: 78). Competition law grew in the developed economies of the
USA and the EU and has been transplanted into developing and young economies; in
fact, as Dabbah observes, it was ‘forced down the throat’ of developing countries,
often in the ‘copy and paste’ and ‘blind copying’ mode (2010: 4—5). In consequence,
competition law has spread globally and has been adopted in over 120 jurisdictions
over the world (Dabbah 2010: 4). As a result of the internationalisation and despite
unavoidable differences® due to the national nature of some anticompetitive behav-
iours, competition law regimes share key characteristics related to substance and

* As Dabbah warns, there are also differences between competition law regimes, which are
attributable to a particular legal sytem and its socio-economic, political, ideological and cul-
tural circumstances (2010: 15).
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scope, such as prohibitions of certain behaviours or transactions, e. g. collusion, car-
tels, price-fixing, abuse of dominant position, monopolies, as well as merger controls
and procedural aspects (Dabbah 2010: 13—-14).

As far as the EU competition law is concerned, it is subject to the above-men-
tioned internationalisation trends and, at the same time, is a result of international-
isation at a more modest EU scale (known as the Europeanisation) as a regional com-
petition law regime*. EU competition law lies at the heart of EU law and European
integration, having contributed significantly to the opening of national markets and
the establishment of the EU Common Market (Patel / Schweitzer 2013: 1). What is
also of importance is that competition law is regarded as “a mature area of EU law”
(Woods et al. 2017: 680); hence, it may be expected to have a well-developed net-
work of concepts.

Europe’s national competition policies date back to the end of the 19™ century,
with the law of Germany, France and the United Kingdom being most influential
and best developed in this region (Kuenzler / Warlouzet 2013: 89). In addition to
the input from national regimes, EU competition law was initially shaped by US an-
titrust law’, one of the world’s earliest modern competition laws, with the Sherman
Act prohibiting anticompetitive agreements being enacted as early as in 1890. The
impact of US law was mainly effected through Germany after the Second Word
War (Maher 2000: 155). Since the heavy market concentration and cartelisation
of the pre-war Germany were perceived as one of the factors contributing to the
Nazi role in the War, one of the conditions for Germany to regain full sovereignty
was to adopt adequate competition law (Kuenzler / Warlouzet 2013: 97), which
was significantly affected by the US solutions. European efforts at creating a com-
petition policy intensified in the 1950s, with the European Coal and Steel Commu-
nity’s competition law provisions derived from a draft prepared by the Harvard com-
petition lawyer Robert Bowie at the request of Jean Monnet (Jones and Sufrin 2016:
36, Fn. 1). The provisions served as a model for the future European Economic Com-
munity’s law. These efforts culminated in the Treaty of Rome which laid down pro-
visions protecting competition in 1957 (Gerber 2006: 1210). The shape of the Treaty
of Rome was strongly affected by the German and French delegations, and in parti-
cular French competition law (current Articles 101 and 102) while the German in-
fluence was especially strong in the Competition Directorate General due to influen-
tial German officials and German input into Regulation 17 (Jones / Sufrin 2016: 36—
37). Overall, it can be argued that some concepts were transplanted from US antitrust
law and recontextualised and diffused within the European Communities with the
mediation of German and French. An example is the term concentration which is

* Dabbah (2010: 101, Fn. 38) observes that it is the only “effective and fully operational
regional” regime in the world.

* The EU prefers the term competition law instead of US antitrust law as a generic name.
The European Commission however uses antitrust for areas other than merger control and
state aid (Jones / Sufrin 2016: 3). It is also a good example of how shared concepts may be
renamed in the EU context.
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widely used in US antitrust law to refer essentially to mergers and acquisitions, i.e.
the concentration of economic power in the hands of fewer than before. The concept
behind it inspired the enactment of Articles 65 and 66 of the ECSC Treaty and the
term was borrowed from American English in French. Interestingly, though, in
EU competition law, a concentration is more concretely defined, i.e. it arises
“where two or more previously independent undertakings merge (merger), where
an undertaking acquires control of another undertaking (acquisition of control), or
where a joint venture is created, performing on a lasting basis all the functions of
an autonomous economic entity (full-function joint venture)”. Yet it should be
noted that some scholars argue that due to the inadequacy of US antitrust law in Euro-
pean contexts, there was initially “relatively little direct borrowing of major elements
of US antitrust law or of its procedural, methodological, or institutional elements”,
the situation which changed in the late 1990s when more US elements were trans-
fered to EU law, e.g. leniency programmes (Gerber 2006: 1211), which reduce
fines on cartel participants who cooperate with competition authorities, mostly
known in the US under the name of amnesty (Kobayashi 2001).

The convergence of national competition laws within the EU is due to harmoni-
sation as well as common origins of competition law. The EU Member States’ com-
petition law regimes are to a large degree derived from Articles 101 and 102 (Whish/
Bailey 2015: 77). The strengthening of the European Economic Community (EEC)
competition policy from the 1980s onward led to the increased harmonisation and
adjustment of national regimes to supranational law and resulted in their growing
convergence, although some idiosyncratic elements in national competition laws
were preserved (cf. Kuenzler / Warlouzet 2013: 124), partly due to their “own his-
torical and social context which shapes them” (Rodger / MacCulloch 2015: 2). Har-
monisation is a fundamental process of EU law “by which the Union sets down a
standard in a particular field that all the domestic legal systems must meet”; it
may involve introducing a common standard in Member States (positive harmonisa-
tion) or repealing inconsistent national laws (negative harmonisation) (Woods et
al. 2017: 335, 351). Harmonisation is not equivalent to unification and is technically
effected in a number of ways (see Woods et al. 2017: 335-352 for an overview),
which differ as to the degree of legislative discretion given to the Member States
to adopt a standard. For example, with total harmonisation the Member States
have to ensure full compliance and have no further competence in that area, while
with minimum harmonisation the Member States comply with a minimum standard
and have freedom to set their own standard beyond the minimum (Woods et al. 2017:
338, 340). This leaves some margin for differences between national solutions but
also implies the existence of a common shared minimum.

The mutual impact and cross-fertilisation of EU competition law and national
laws can be explained, as argued by Kuenzler and Warlouzet, through Europeanisa-

® Articles 3(1) and (2) of Council Regulation (EC) No. 139/2004 of 20 January 2004 on the
control of concentrations between undertakings (OJ L 24, 29.1.2004, pp. 1-22).
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tion, first through the transplantation of national concepts into EU competition law
and next, through the Europeanisation of national laws:

[I]t is often emphasized that a top-down dynamic prevails, according to which European
competition law influenced national competition policies through both informal (intellec-
tual influence) and formal (harmonization and/or the establishment of supranational
laws) means. However, it is also important to bear in mind that ‘Europeanization’ can on
the other hand be associated with a botfom-up movement. As a matter of legal history,
what is most notable about this aspect of the formation of European competition law is
how national approaches of competition policy shaped and influenced European competi-
tion law, and how national concepts in terms of laws, institutions, and economic policies
were transposed into European (EEC) legislation. (2013: 89-90)

The Europeanisation of competition law is achieved through the harmonisation of
the Member States’ regimes and the imposition of EU competition regime on candi-
date countries at the pre-accession stage. The latter can be illustrated with Greece and
Poland. Greece is an interesting case, because despite the fact that its business and
policy culture had long been characterised by extensive state regulation, direct con-
trol of prices and substantial state-owned enterprises (OECD 2001: 8), it had a law in
place regulating unfair competition long before its accession to the EU (Livas 2018).
In particular, Law 146/1914 was enacted in 1914, before the First World War, and was
intended to protect individual traders from unfair practices by their competitors con-
travening bonos mores, a concept which in the Greek legal order refers to “the moral
and social principles prevailing at a certain time in society as these are felt by the fair
and honest average citizen” (Economou/ Bourtzalas n.d.: 1). The Law was drafted in
Katharevousa — an H-variety, meaning ‘the purified language’ (Pavlidou 1991).
Ahead of its membership in the then European Community in 1981, Greece adopted
Law 703/19777 on the Control of Monopolies and Oligopolies and the Protection of
Free Competition. Articles 1 and 2 of the Law — which was drafted in Demotic Greek,
an L-variety, meaning ‘the language of the people’ (Pavlidou 1991) — are the national
equivalents of Articles 81 and 82 of the EC Treaty. Except for the general goal of
conforming to EU expectations, Law 703/1977 did not respond to any domestic pol-
icy issue or impetus, and it was not based on pre-existing Greek laws or institutions.
Instead, European models were transposed directly, both in substance and procedure
(OECD 2001: 8). Thus, despite the existence of the concept of competition and
Law 146/1914, the Greek competition terminology is based almost entirely on the
English, French and German terminology used in the EU sources regulating compe-
tition and was developed during the pre-accession transposition stage. Unlike
Greece, Poland, as a former communist country, had a centrally planned economy
and state monopoly which were shaped for over 40 years® and were transformed
into a market economy after the fall of Communism in 1989. One of the fundamental
economic reforms Poland had to introduce was to establish a competition law regime

" Law 703/1977 was most recently amended by Law 3105/2003.

8 First antitrust laws were enacted in Poland before the Second World War in the 1920s and
1930s (Kolasinski 2012: 38).


http://www.duncker-humblot.de

EU Legal Culture and Translation in the Era of Globalisation 215

which was basically non-existent in the centrally planned economy’. It obviously
also involved a strong ideological shift and a change of the mindset. This was
done incrementally, as the process was not easy (a ‘bumpy road’ Gwiazda 2007:
124). Tt started with the antitrust law drafted with the help of US experts and passed
already in 1990'° (2007: 114, 121), it continued with the harmonisation of existing
regulations with the Community acquis in the 1990s as part of the EU accession con-
ditionality (since the 1990 law was incompatible with it) and finally, with the prob-
lematic — due to internal pressures — adoption of state aid law 10 years later urged by
the Commission (Gwiazda 2007). This obviously means that the Polish competition
terminology was to be developed quickly, nearly from scratch and based on the US
and EU sources of knowledge. Similar processes are likely to have taken place in the
other Eastern European countries and Malta'' which acceded the EU in 2004 and
2007.

The foregoing discussion shows that it would be simplistic and misleading to re-
gard the EU legal culture and its hybridity as a mere sum or synthesis of constituent
domestic cultures. It shows a complex interplay and dynamics of influences, with the
dominant role of some legal cultures (especially those of founding members —
France, Germany and later on the UK) and the passive, accepting role of late comers
with the troubled past. This is combined with globalisation and internationalisation
trends, in particular the strong external US impact.

Having described the background and the intermingling of legal cultures and in-
fluences in the context of competition law, we will now move on to discuss how it
affects its language, and in particular terminology, through translation.

IV. EU competition terminology and translation:
The side effects of multilingualism and hybridisation

Inevitably, the complex interplay of legal cultures with the globalisation and Euro-
peanisation tendencies affect the creation and use of terms. Terminology represents
the conceptual layer of EU law and the semantic layer of EU language(s). Since legal
terms are linguistic representations of legal concepts which in turn frame legal
knowledge (Bajci¢ 2017: 39), EU competition terminology frames and shapes the
knowledge structure of EU competition law. In general, two inherent features of
EU legal terminology are as follows: (1) its supranational multilingual nature and
its co-existence/co-habitation through translation in 24 official languages (referred
to by EU institutions as ‘multilingual concordance’) and (2) the continuity require-
ment, which states that its terminology has to be consistent with the existing body of

?«[...] under central planning there was no market and companies usually had to meet
quantitative objectives with set allocation of resources” (Gwiazda 2007: 14).

1" Ustawa o przeciwdziataniu praktykom monopolistycznym (Dz. U. Nr. 14, poz. 88).

"' This was not the case with Cyprus which also acceded in 2004 but whose official lan-
guage, i.e. Greek, was the official langage of Greece which had acceded the EU in 1981.
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EU law, especially in the same field (Principle 6 of the Joint Practical Guide, Euro-
pean Union 2015: 20; Stefaniak 2017).

In respect of the conceptual level, the key problem areas and paradoxes of EU ter-

minology which are linked to hybridity, may be synthesised as follows:

)

2

3)

“)

The presumed supranational and autonomous nature of EU terminol-
ogy: EU concepts are declared to be autonomous and EU terminology is regard-
ed as ‘peculiar’ to EU law: “legal concepts do not necessarily have the same
meaning in Community law and in the law of the various member states”
(Case 282/81 Srl CILFIT and Lanificio di Gavardo SpA v Ministry of Health'?).
We use the term ‘presumption’ intentionally as the relationship between the su-
pranational and national elements is in reality very complex'.

Cultural neutralisation with the recommended avoidance of system specif-
ic terms of national law confronted with the implicit reliance on terms of
national law: drafters are explicitly advised to avoid system-specific terms of
national law that do not have direct equivalents in other languages and to replace
them with more generic or culturally neutralised terms and neologisms (Manual
of Precedents 2002: 98; see also Principle 5 of the Joint Practical Guide, Euro-
pean Union 2015: 16). The avoidance of national terms is to facilitate translation
and help achieve multilingual concordance. Yet the supranational system of con-
cepts is not fully developed yet (SarGevié¢ 2010: 27); in fact, very few concepts
are new and they are inspired by and rooted in the Member States’ legal systems
(Giannoni 2003: 223). EU law, thus, relies to some extent on basic legal terms of
national law (§aréevié 2010: 27; Kjer 2007: 79) which have fixed connotations
(Heutger 2005: 209) and “pre-loaded meaning” (Twigg-Flesner 2012: 1374).

The double legal environment of EU terms: EU legal terms are created
at the supranational level but are applied in national legal systems (Whittaker
2006: 60; Kjer 2007: 79): EU terms “‘move’ between the national context
and the EU context in both directions” (Robertson 2010: 154). The double en-
vironment inevitably causes a tension between the supranational and the national
dimensions of terms and lies at the root of their hybridity.

Unstable and vague meaning of EU terms: the EU supranational terminol-
ogy is still in the making and its meaning tends to lack stability and “the deep
level structure of meaning” due to the not fully developed case law (Kjer
2007: 81). This is also a consequence of neutralisation which reduces rich im-
plicit interpretative clues typical of national terms.

The above listed paradoxes partly stem from the fact that supranational law cannot

and does not rely solely on shared autonomous concepts but also necessarily borrows

12 Case 283/81 Srl CILFIT [1982] ECR 3415, ECLI:EU:C:1982:335.
" See e.g. Grosswald Curran: “symbols of new legal convergence throughout Europe by

means of an apparently common vocabulary also can be deceptive and illusory, and perpetuate
legal differences that remain unrecognized” (2006: 702).
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terms already used in some jurisdictions which may be modified to acquire a shared
supranational meaning (Gombos 2004; Prieto Ramos 2014: 128—129; Bajcic¢ 2017:
83).

These problems are to some degree controllable at the initial drafting stage where
most of texts are negotiated and drafted in English mainly by non-native English
speakers'* and undergo a legal revision by lawyer linguists in the Commission,
who have a chance to neutralise terms of national law. The problems are however
exacerbated in translation into other official languages for a number of reasons:
the inherent asymmetry of languages, polysemy of meaning, cognitive constraints
during the translation process and the fact that translators do not have a legal back-
ground. Additionally, the drafting process is multistage and multilingual and involves
numerous switching of languages plus consultations, negotiations and amendments,
all of which are mediated through translators and interpreters.

One of the causes for the instability of meaning is a lack of legislative definitions.
On the one hand, it ensures the flexibility of meaning to account for various national
solutions; on the other hand, it may lead to the uncertainty of law, limiting its uniform
applicability throughout the EU. For example, in respect of EU competition law,
some of its fundamental concepts are not defined in the primary or secondary legis-
lation and their meaning has been expected to be clarified by the EU Courts, a process
which takes time. This applies for example to such terms as undertaking, concerted
practices or de minimis. The term undertaking, which is “a critically important term”
of EU competition law (Whisch / Bailey 2015: 85) and is one of the most frequently
used terms in the EU Competition Corpus'® (cf. Biel et al. 2018: 261), has been in-
terpreted by EU institutions very broadly “to include any legal or natural person, re-
gardless of the legal status of that entity, engaged in economic activity” (Woods et
al. 2017: 639). Its meaning was further fine-tuned in a range of other judgments,
e.g. FENIN v Commission (case C-205/03P'¢), where the meaning of ‘economic ac-
tivity” was contemplated (Woods et al. 2017: 639). For a further discussion of how its
meaning was developed over time in case law see Baj¢i¢ and Martinovié¢ (2018).
What is worth stressing is that the Court’s attempts at defining this term (triggered
by an obvious need to make it more precise through a lack of legislative definition)
reflect its efforts to create a sufficiently broad and generic concept which would cover
diverse local solutions existing in various Member States.

The EU competition law terminology shows an impact of the once dominant lan-
guages — French and German as well as a tendency to resort to literal equivalents and

' EU English as a neutral meta-language see (Biel et al. 2018: 250—254; Bajci¢ 2018).

' The corpus was compiled in the framework of the action grant Training action for legal
practitioners: Linguistic skills and translation in EU Competition Law by the Universita degli
Studi dell’Insubria, University of Warsaw, Ionian University, University of Rijeka-Jean
Monnet Inter-University Centre of Excellence Opatija and Universidad de Burgos.

'® Case C-205/03P Federacién Espafiola de Empresas de Tecnologia Sanitaria (FENIN) v
Commission of the European Communities [2006] ECR 2006 1-06295, ECLI:EU:C:2006:453.
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extensions of meaning. At the purely linguistic level, the English term undertaking is
a product of translation — derived from the German Unternehmen"’. Since the United
Kingdom joined the EEC in 1973, when the fundamental terms of competition law
were already formed, the UK had to translate the acquis and thus create its own com-
petition terminology for supranational concepts which would coexist with its domes-
tic terminology. In respect of undertaking, the top authority on British English, Ox-
ford English Dictionary, which lists undertaking as being used since the 14™ century
mainly in the sense of action or a pledge or promise (e. g. a contractual obligation),
does not record the sense of a business or a company in its undertaking entry and the
closest related sense is much more specialised, which is a business or occupation of a
funeral undertaker'® (sic!) only. So in this case the EU generic term coincides with a
local narrow term. This is illustrative of the translators’ tendency to resort to literal
equivalents, calquing solutions from other languages, and at the same time resort-
ing to the existing words which have an established (different) meaning in a given
language (cf. Sosoni 2018). A similar extension of meaning of an existing national
term may be observed for the Polish equivalent of EU undertaking — przedsigbiorst-
wo, the term which is used in Polish law in more specialised contexts to denote spe-
cific types of a company, e. g. przedsigbiorstwo parnstwowe [state-owned enterprise],
przedsigbiorstwo energetyczne [energy company] and upadte przedsigbiorstwo
[bankrupt company] or przedsigbiorstwo as a Civil Code term meaning a group of
material and non-material components used in running a business. The Polish-lan-
guage versions of EU competition law use the supranational term przedsigbiorstwo
as an equivalent of undertaking, which was transposed into Polish competition law as
przedsigbiorca, a term which has been commonly used in Polish law since early
1990s to denote a business entity. Thus, the term przedsigbiorstwo has a supranation-
al meaning and a broad range of national legal meanings while at the same time in-
teracts with the corresponding term of national law przedsigbiorca.

Interestingly, the French equivalent of English undertaking/German Unterneh-
men — that is entreprise — triggered another term in EU English, i.e. enterprise in
the French meaning of businesses, companies and partnerships'®, which is now
also used in the UK competition terminology, e. g. the Enterprise Act 2002. It should
be noted though that enterprise has an established (that is well-recognised) and nar-
rower meaning in general UK English of “a commercial or industrial undertaking,

"1t is worth noting that Wikipedia refers to an undertaking as “[TThis uncomfortable
English word” (https://en.wikipedia.org/wiki/European_Union_competition_law, emphasis
added).

'8 “undertaking, n. *“ OED Online. June 2018. Oxford University Press. http://www.oed.
com.0000a18h03ba.han.buw.uw.edu.pl/view/Entry/212145 7rskey=Y{fEBxn&result=2&isAd
vanced=false (accessed July 01, 2018).

1 Court of Auditors (2016: 30).


https://en.wikipedia.org/wiki/European_Union_competition_law
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esp. one involving risk”® and the EU usage may be misleading due to this
overlap. What however is more interesting from a theoretical point of view is the
very asymmetry between English which has two distinct terms, undertaking and en-
terprise, which implies that it makes a distinction between two concepts, and French,
which has one term and hence conceptualises the same semantic content as a single
concept. According to the General Theory of Terminology (Wiister 1974; 1979;
Felber 1979), for unambiguous and efficient specialised communication, univocity
is required, i.e. a concept should always refer to one term only (cf. Temmerman
1997). Therefore, the asymmetry observed contravenes the terminological ideal
and may cause misunderstandings during the implementation and interpretation of
EU law. This asymmetry is reflected in other EU official languages, most of
which follow French and convey undertaking and enterprise through an identical
term, e.g. virksomhed in Danish, intreprindere in Romanian, onderneming in
Dutch?®!, empresa in Spanish and Portuguese, eziyeipnon in Greek and przedsie-
biorstwo in Polish. Three unrelated, in fact, genetically quite remote languages, Ger-
man, Maltese and Estonian®?, behave differently and mirror English by having two
distinct terms, e. g. German Unternehmen for undertaking and Wirtschaft for enter-
prise. Table 1 shows asymmetries between official languages as reflected in IATE,
the EU’s inter-institutional terminology database.

Table 1: A comparison of two IATE entries: undertaking and enterprise in the domain of
competition law (IATE IDs 1899612 and 1099754, italics for distinct terms added by the authors)

EN undertaking EN enterprise
BG BG HpeanpusTie
CS podnik CS -

DA virksomhed DA virksomhed
DE Unternehmen DE Wirtschaft
EL emyeipnon EL emyeipnon
ES empresa ES empresa
ET ettevotja ET ettevote

FI yritys FI -

FR entreprise FR entreprise
GA gnothas GA fiontar

HR poduzetnik HR -

HU véllalkozés HU -

2 “enterprise, n.”. OED Online. June 2018. Oxford University Press. http://www.oed.com.

000021530085 .han.buw.uw.edu.pl/view/Entry/62843 ?rskey=Q3 18zK&result=1 (accessed July
16, 2018).

2! Although the Dutch term seems to be graphically very close to German Unternehmen, it
follows the French pattern and, unlike German and English, has a single term.

* German from the Indo-European family, Estonian from the Finno-Ugric family and
Maltese from the Afroasiatic family.
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IT impresa IT impresa

LT imoné LT imoné

MT impriza MT intrapriza

NL onderneming NL onderneming

PL przedsigbiorstwo PL przedsigbiorstwo
PT empresa PT empresa

RO intreprindere RO intreprindere

SK podnik SK podnik

SL podjetje SL podjetje

NY% foretag SV

Literal equivalents and neutralisation which are used in an attempt to create au-
tonomous terms may in fact produce terms which are semantically opaque, that is not
to connote any specific meaning to native speakers or evoke meanings other than
those intended, especially for the general public (cf. Biel et al. 2018: 257). One
such term is another key term of competition law — state aid which is a calque
from the French aide d’état. As an EU concept, it is quite broad and denotes (unfair)
government support of any type (‘“‘an advantage in any form whatsoever conferred on
a selective basis to undertakings by national public authorities”*’). However, in the
UK context aid typically has a narrow meaning of financial help as part of develop-
ment and disaster relief, which may be misleading for English native speakers®, in
addition to its use in criminal law as a type of material assistance during the perform-
ance of an offence, e. g. to aid and abet®. In Polish the EU equivalent of state aid —
pomoc panstwa —is mainly used in national law in the context of welfare support, e. g.
pomoc panstwa w sptacie kredytow [assistance of the state in the repayment of bank
loans], pomoc paristwa w dozywianiu [assistance of the state in providing extra
meals] or pomoc paristwa w wychowywaniu dzieci [assistance of the state in the up-
bringing of children; a type of child benefit]. The local (national) equivalent of state
aid in Polish law is pomoc publiczna [public aid]; thus, pomoc paristwa may trigger
inappropriate connotations. In Greek, the EU equivalent of state aid is kpartikij svi-
oyvor [state support], which is used in national law to refer mainly to the positive
concept of subsidy. The EU concept, as pointed out, includes not only positive ben-
efits but also interventions which may reduce burdens on businesses, such as any type
of tax and insurance relief, bank interest rates, state guarantees for loans or credits,
the sale of public land or privatisations on favourable terms (Blauberger 2009: 721).

2 As defined by the European Commission at http://ec.europa.eu/competition/state_aid/
overview/index_en.html.

# Cf. European Commission (nd). EU jargon in English and some possible alternatives.
http://ec.europa.eu/ipg/content/tips/words-style/jargon-alternatives_en.html.

* Cf. Oxford Dictionary of Law, 7" ed., ed. by Jonathan Law and Elizabeth A. Martin
(2009: 27).
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As in the case of the Polish EU equivalent of state aid, the Greek EU equivalent may
similarly trigger inappropriate connotations to readers’ minds.

Another interesting case is cartel, which was borrowed in English already in the
16™ century through French (cartel) from Italian cartello, as a diminutive of carta
(paper, letter, bill), first in the meaning of (1) a written challenge, a letter of defiance
and (2) (now obsolete) a libel, and later on (3) a paper, card, tablet; and (4) a written
agreement relating to the exchange or ransom of prisoners. It was not until the early
20" century when it became to be used, this time after German kartell, as “an agree-
ment or association between two or more business houses for regulating output, fix-
ing prices, etc.; also, the businesses thus combined; a trust or syndicate”%. This def-
inition is close to that in IATE: “group of similar, independent companies which join
together to fix prices, to limit production or to share markets or customers between
them” (IATE ID: 189961). This term has a surprising graphic (surface) similarity
across EU languages (see Figure 1), even in such genetically distant languages as Es-
tonian (kartell), Finnish (kartelli) or Hungarian (kartell) (see Figure 1).

The graphic similarity of terminology across EU languages is also visible for the
term competition, which however shows an interesting tension between French and
English and the growing impact of English. As shown in Figure 2, the majority of
languages are convergent with French concurrence (e. g. Italian concorrenza, Lith-
uanian konkurencija, Bulgarian xoukypenyus), a few converge with English compe-
tition (ES competencia, MT kompetizzjoni. EL avrayoviouos) while some languages
opt for a higher degree of localisation (Slovak, Czech, Croatian).

This tension has been well reflected on IATE’s competition entry, where the note
on the language usage of French concurrence and competition comments on the
growing usage of competition at the expense of concurrence in some contexts:

Le terme le plus courant est “concurrence”. Toutefois, sans doute sous I’influence de 1’an-
glais, le terme “compétition” est de plus en plus souvent utilisé comme synonyme de con-
currence. Le Grand Robert de la langue francaise 2001 I’atteste dans le sens de “lutte, rivalité
entre des entreprises”. Attention: dans certaines expressions consacrées (“libre concur-
rence”, “concurrence déloyale”,...), “concurrence” ne peut étre remplacé par “compéti-
tion”. (IATE ID 1899580)

Owing to the current status of English as the EU’s main drafting and negotiating
language?’, the impact of English on terminology may be expected to be even higher
in the years to come, despite the concerns that have been voiced about the future of
English in the post-Brexit EU. In fact, as Modiano (2017: 317) observes with respect
to the consequences of the British withdrawal from the EU, “When the dust settles,

there is every reason to believe that English, because of its utility, will have the same

% “cartel, n.”. OED Online. June 2018. Oxford University Press. http:/www.oed.com.
0000a18h03ba.han.buw.uw.edu.pl/view/Entry/28279 7rskey=ET3fPC&result=1 (accessed July
01, 2018).

" English was solidified as a lingua franca after the EU’s unprecedented enlargement in
2004, with the accession of eight Central and Eastern European countries, Malta and Cyprus.
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‘cartei | Search
en > Any (domain: Any domain, type of search: All)

Result 1- 10 of 38 for cartel

_,_‘
=

Competition [COM]

®

cartel ko
supplier cartel
BG kapten >k
CS kartel *
DA kartel
DE Kartell
KOPTEA -
oupTtpatn b
ES cartel *
ET kartell
Fl kartelli >k
cartel ok

EN

EL

1
Qm [
B BEB B IBEEB B

FR

entente
GA cairtéal
HU kKartell
IT cartello ok
LV kartelis ok o
MT Kartell
NL kartel
PL kartel *k
PT cartel
RO cartel
SK kartel
SL kartel ik ok
SV kartell ok

[

EEEBEEBEEBE

Figure 1: Equivalents of cartel in EU official languages in the IATE termbase (IATE ID:
1899611).

role within the EU as it maintains today, with the exception that there will be a no-
ticeable lack of L1 users”. It may further increase the ‘side effects’ of multilingualism
and hybridity on terminology as discussed in this section.

V. Conclusion

The foregoing discussion has highlighted the nature of terminological hybridisa-
tion, both at the concept and term level in the case of EU competition law. It has also
demonstrated how EU terminology is being shaped by the Europeanisation of law
through the dynamic interaction and intricate interplay between the convergence
of national laws and law harmonisation, but also by global trends in legislation
and legal thought. More research in branch-specific areas will shed better light
into terminological hybridisation and its side effects and will help determine to
what extent this observation is generalisable to other areas. Still, the observation
is particularly significant for the future of research in the field of EU translation, be-
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Result 1- 10 of 478 for competition

European Union law, Competition law [COM]

Eull
entry
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BG koHKypeHUnA
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DA konkurrence ok
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m

DE

B

Konkurrenz s ek
Wettbewerb *
EL avraywviopég *k
ES competencia ek
F

s

BB

kilpailu ek

concurrence *kk

compétition "ok
GA iomaiocht ek
HR tr7i8no natjecanje
HU verseny -

FR

IT concorrenza Xk
LT konkurencija
MT kompetizzjoni "
NL concurrentie ok k
P
PT concorréncia ¥k k

e

konkurencja

RO concurenta £k
SK hospodarska sutaz ¥k
SL konkurenca Ehd

BEBEBBBBE B

SV konkurrens

Figure 2: Competition and its equivalents in EU official languages in IATE (ID 1899580).

cause it brings the need for interdisciplinary approaches and an integration of legal-
linguistic thinking when exploring EU language and translation to the foreground. In
addition, it opens up interesting avenues for the investigation of the nature of EU law
as ‘law in action’ (Versluis 2007), its interpretation by the Court of Justice of the Eu-
ropean Union (CJEU) (see Paunio 2013; Jopek-Bosiacka 2018; Kartalova 2018; Col-
neric this volume), the investigation of the tolerance of divergence in law harmoni-
sation (see Whittaker 2006; Taylor 2011; Schiffauer / Jedrzejowska-Schiffauer this
volume) and also the combination of qualitative methods and quantitative methods —
especially corpus studies (see Biel 2014; Vogel et al. 2015: 72-92), in particular
multilingual parallel corpus studies to explore phenomena in a larger sample of of-
ficial languages, as well as experimental methods, including eye-tracking, to study
both text (translation) production processes and reception.
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Making the Law More Transparent
Text Linguistics for Legislative Drafting
By Stefan Héfler, Zurich

Abstract

An increasingly globalised and digitalised legal environment creates additional pressure for
legislative texts to be drafted in a clear and transparent way. In this chapter, I argue that text
linguistics can make a valuable contribution to how this goal can be achieved. To substantiate
this argument, I provide specific examples from legislative drafting in Switzerland. I show how
the concepts and methods of text linguistics can help drafters identify and remedy impediments
to the transparency of statutes and regulations at a functional, thematic and propositional level of
textual structure. I conclude the chapter with a summary of the challenges that lie ahead and the
solutions I believe we need to devise to maintain the transparency of the law in a globalised
world.

Keywords: legislative drafting, plain language, text linguistics, transparency

I. Introduction

Calls for the law to be more transparent are certainly not new, but they are still as
relevant today as before. If anything, they have recently gained traction due to an in-
creasingly digitalised and globalised world. There are at least two aspects to the prob-
lem: a substantive one and a formal one. From a substantive point of view, transpar-
ency means that the law should provide measures that allow for effective public over-
sight of all but the most confidential state activities. From a formal perspective, it
implies that statutes and ordinances should be drafted in such a way that readers
can easily recognise the legal rules established in these texts and how they may be
affected by these rules. The formal aspect of transparency thus concerns the question
whether, and to what extent, the content of legislative texts is reflected in their lin-
guistic form, i.e. it concerns the strive for clarity. In the present chapter, I will focus
on this second, formal aspect of transparency.

Calls for legislative texts to be drafted in a clear and transparent manner have been
motivated, by and large, by a desire to improve the democratic legitimacy and public
acceptance of the law, to ensure legal certainty and equality before the law, and/or to
maximise the efficacy of the law and minimise the costs associated with administer-
ing it; these motivations have arguably been further accentuated in an increasingly
digitalised and globalised world. For one thing, legislative texts have become more
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readily available to ordinary citizens due to electronic publication. Nowadays it only
takes a couple of clicks or a simple online search to gain access to statutes and reg-
ulations. This development is likely to cause a shift in the composition of the de-facto
audience of legislative texts. Assessing the situation of legislative drafting in the
Commonwealth, Xanthaki (2015: i) concludes that “with enhanced accessibility
via electronic publication of legislation in many Commonwealth jurisdictions,
drafters ‘speak’ not only to lawyers and judges, but also to untrained users.” Indeed,
arecent study has shown that a majority of those who access United Kingdom legis-
lation via its official website are either laypeople or non-legal professionals (Bertlin
2014). For another thing, globalisation has resulted in an internationalisation of the
law. Nowadays, the context in which a legislative text needs to be interpreted often
transcends the legal system of the nation state. As a result, legislative drafters fre-
quently face the challenge of having to coordinate the texts they are about to compose
with legislative texts that use different legal concepts, different legal terminology,
different drafting techniques and that are possibly also written in a different language.
In addition, national legal systems are under increased pressure to incorporate legal
rules developed in a supranational context. Arguably, both of these endeavours, co-
ordination and incorporation, are more likely to succeed if the texts involved make it
as transparent as possible what legal rules they establish.

In the present chapter, I will ask whether linguistics, and text linguistics in partic-
ular, can contribute to making legislative texts more transparent. To this aim, I will
first discuss how the issue of transparency has traditionally been approached in the
theory and practice of legislative drafting. In the main part of the chapter, I will then
demonstrate how the concepts and methods of text linguistics can be employed to
improve the transparency of legislative texts. Finally, I will ask what changes we
need to see and what efforts are required to tackle the challenges that legislative draft-
ing faces in an increasingly digitalised and globalised world.

I1. Transparent drafting:
Theory and practice

In the past, there has been considerable controversy over the question of whether
legislative texts can and should be drafted in a clear and transparent language at all. In
what follows, I briefly summarise the respective debate in German-speaking legal
linguistics (see e. g. Lerch 2004; Eichhoff-Cyrus / Antos 2008); other jurisdictions
have had similar discussions (see e.g. Wagner / Cacciaguidi 2008, Xanthaki 2014:
125-131). Among those participating in the debate, three major views can be iden-
tified. Following Nussbaumer (2004), I will refer to them as the idealistic, the sceptic
and the pragmatic view, respectively. At one end of the spectrum, idealists call for
laws that can be understood by everyone. According to this view, legislative texts
can only obtain democratic legitimacy and guarantee legal certainty if those who
are subject to the law can understand them, and if they can all understand them in
the same way (cf. Klein 2004; Wesel 2004). At the other end of the spectrum, sceptics
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question the very idea that legislative texts can and should be made more transparent.
They point out that readers without legal training will never be able to grasp the legal
consequences associated with the provisions stated in legislative texts. According to
this view, therefore, it does not make sense to strive for transparency in legislative
drafting, as this goal could not be achieved anyway (cf. Lerch 2008). On the contrary,
trying to improve the transparency of legislative texts would then only mislead non-
expert readers as it would suggest that they can understand what ultimately remains
unintelligible to them (Ogorek 2004: 299 f.).

The idealist and the sceptic position are contrasted with a third, more pragmatic
approach. This third view is based on the every-day observation that while there is, of
course, no such thing as absolute transparency and texts will never be equally intel-
ligible to everyone, a text can still present its content in a gradually more or less trans-
parent manner (cf. Lotscher 2016). Experience furthermore shows that it is not only
laypeople but also (and in many ways even primarily) legal experts who struggle with
and complain about legislative texts that are difficult to understand because they have
not been drafted in a sufficiently clear and transparent manner (cf. Griffel 2014). A
lack of transparency in legislative texts often has practical consequences for the effi-
cacy of the legal system as a whole: such texts result in legal decisions being less
predictable, they give rise to more legal disputes and they generate unnecessary
costs as it takes more time and effort to interpret them, which in turn means that
the law will be administered less efficiently (cf. Schroder / Wiirdemann 2008:
326 f.; Miiller 2014: 81f.).

Based on such pragmatic views, many jurisdictions around the globe have recently
taken measures to facilitate the production of legislative texts that are easier to under-
stand and more transparent. Some countries have gone as far as to enact legal pro-
visions stating that official documents such as statutes and regulations must be draft-
ed in clear and transparent language. Examples of such provisions can be found, for
instance, in the United States Plain Writing Act of 2010 (Publ.L. 111-274) and in
Article 7 of the Swiss Languages Act of 5 October 2007 (SR 441.1). In common-
law jurisdictions, the goal of plain-language drafting has often become a constituent
part of the eduction of professional legislative drafters (cf. Xanthaki 2015; Uhlmann /
Hofler 2016). In contrast, many civil-law countries, who do not usually employ pro-
fessional drafters, have established specific institutions in their legislative process
tasked with ensuring that new statutes and regulations are drafted in clear and trans-
parent language. One example of such an institution is the Internal Drafting Commit-
tee of the Swiss Federal Administration (cf. Nussbaumer 2008; Hofler 2018). This
committee, composed of lawyers as well as language experts, examines the wording
of all drafts of statutes and regulations and makes suggestions as to how they could be
formulated in a clearer and more transparent way. All administrative units in charge
of a legislative project are obliged to formally consult the committee early on and
repeatedly during the drafting process and to consider and discuss the suggestions
the committee makes. Similar institutions can be found, for instance, in Germany
(cf. Thieme / Raff 2017) or Sweden (cf. Ehrenberg-Sundin 2008).
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Nonetheless, transparency continues to pose practical problems for those who are
tasked with the composition of statutes and regulations. One of the reasons for this
state of affairs is that suggestions as to how the clarity of legislative texts can be im-
proved often content themselves with addressing issues of terminology and sentence
complexity. In doing so, they neglect some crucial findings of linguistic research on
text comprehension. Such research has shown that while the use of familiar words
and straight-forward sentences certainly facilitates the comprehensibility of a text,
it is even more important that the text enables its readers to construct a coherent
model of its content: textual coherence (i.e. the semantic and pragmatic relations
that hold between the segments of a text) and textual cohesion (i.e. the use of lexical
items and syntactic constructions to express these relations) play a vital role in what
makes a text understandable (cf. van Dijk / Kintsch 1983; Schnotz 2000; Christmann
2008).

An explanation of why legislative drafting guidelines frequently neglect this as-
pect of text composition can be found in the manner in which lawyers typically ap-
proach and apply legislative texts: statutes and ordinances are rarely read from be-
ginning to end, lawyers rather pick out the paragraphs and sentences relevant to the
case at hand (cf. Nussbaumer 1995: 96). As a consequence, legislative drafting guide-
lines tend to advocate a certain degree of de-contextualisation, stating that the indi-
vidual provisions of a legislative text should, wherever possible, stand on their own,
i.e. that they should be understandable and citable with as little recourse to context as
possible. In many respects, one can thus identify two different perspectives on what
legislative texts are: (a) relatively loose collections of individual provisions that can
be understood without recourse to context, or (b) coherent texts made up of normative
statements that exhibit rich pragmatic and semantic interconnections (Werlen 1994:
76). If the practice of legislative drafting is to take into account the findings of lin-
guistic research on text comprehension, it will have to unify these two perspectives.
In the remainder of this chapter, I will illustrate how text linguistics can contribute to
achieving this goal.

III. Text linguistics at work

Text linguistics is a comparatively new linguistic sub-discipline concerned with
investigating the linguistic properties of texts as a means of communication: it asks
what texts are (i. e. how the notion of “textuality” can be defined), what genres of texts
there are, what functions they serve and what structures they exhibit (cf. de Beau-
grande / Dressler 1981; Brinker et al. 2000; Adamzik 2016; Hausendorf et al.
2017). On the one hand, text linguistics studies the genre-specific features of texts
and the way in which these features interact with the specific communicative and in-
stitutional environments in which the respective texts are used. On the other hand,
text linguistics is interested in the general cognitive mechanisms underlying textual
communication at large (cf. de Beaugrande / Dressler 1981: 210).
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One of the core findings of text linguistics is that text comprehension, i. e. the con-
struction of a coherent mental model of the meanings conveyed by a text, comprises
the processing of multiple layers of textual structure (cf. Brown / Yule 1983; Motsch
1996; Stede 2007). In order to understand what a text says, readers will have to grasp,
among other things, the functional, thematic and propositional structures present in
that text. For a text to be transparent, readers must thus be enabled to recover these
three layers of text structure as easily as possible. In what follows, I will discuss what
this finding means for legislative drafting. I will illustrate my considerations with
examples from Swiss federal law and from the work of the aforementioned Internal
Drafting Committee of the Swiss Federal Administration.'

1. Functional structure

Modern-day text linguistics takes an avowedly pragmatic perspective on texts:
texts are considered instruments of communication employed to achieve a certain
effect in the world, i.e. they serve a specific function. This function is determined
by the genre to which a text belongs and the institutional context in which it is
used. This also applies to statutes and regulations. As a genre, legislative texts are
used to direct people’s behaviour, to organise communal life, to control the directions
in which society develops and to serve as a means of pacification and integration (cf.
Miiller / Uhlmann 2013: 17-25). Certain sub-genres of legislative texts may also
serve functions defined by the intertextual setting in which legislative texts exist. Cer-
tain statutes, for instance, serve the specific purpose of incorporating legal rules set
up in an international context into the national corpus of law. Most regulations, on the
other hand, serve the function of further specifying the legal rules set up in a statute
(primary vs. secondary legislation).

Within such genre-specific institutional settings, individual legislative texts can
then be described as being aimed at regulating specific aspects of life and at bringing
about specific changes to society and its physical environment (e. g. protecting for-
ests from human exploitation or providing better care for the elderly). The individual
segments of a legislative text can in turn be interpreted as making specific contribu-
tions to the global function of the text, thus serving local functions of their own, such
as prohibiting certain actions, granting certain rights, delegating a certain matter to be
dealt with by a subordinate legislative body or generally informing readers on the
contents of the text and on the date of its commencement. In text linguistics, this re-
cursive functionality of texts has sometimes been referred to as their “illocutionary
structure” (cf. Motsch 1996).

! Swiss federal laws are drafted in equally authentic versions in German, French and Ita-
lian. Particularly important statutes and regulations are also translated into Romansh and
English. All examples in this chapter are presented in the German original and translated into
English. If available, I have used the official translation provided by the Swiss Federal
Chancellery; in all other cases, the translation is my own.
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Legislative drafters face the task of making the functions fulfilled by the text as a
whole as well as by its individual segments transparent. Several genre-specific means
are available to them to achieve this goal. However, these means need to be employed
carefully and with respect to the general principles of text comprehension in order to
properly serve their purpose. In what follows, I will briefly discuss three elements
that can foster or obstruct the transparency of the functional structure of legislative
texts depending on how they are realised: (a) statements of purpose, (b) modality and
(c) definitions of terms.

a) Statements of purpose

The global functions of legislative texts generally become apparent from their title
and from specific provisions inserted at the beginning of a text which state the aim the
legislator pursues with the text. The titles of legislative texts usually do not just name
the topic of the text but also indicate the genre and sub-genre to which the respective
text belongs. They thus provide some first information on the general function of the
text, as can be seen in the following title typical for Swiss federal legislation, which
includes both the sub-genre (“Federal Act”) and the subject matter regulated in the
text (“Film Production and Film Culture”):?

Bundesgesetz iiber Filmproduktion und Federal Act on Film Production and Film
Filmkultur Culture

Sometimes, the title also indicates the aim that the legislator pursues with the
respective piece of legislation. If, as in the above example, the aim pursued by
the legislator does not become evident from the title of the text, it may be made
transparent by an explicit statement of purpose. Depending on the drafting tradition
to which the text belongs, such a statement may be realised as a preamble to the text
or as a part of the text itself. The aforementioned Federal Act on Film Production
and Film Culture, for instance, includes as its first article the following statement of
purpose:

Art.1 Zweck Art.1 Aim

Dieses Gesetz soll die Vielfalt und Qualitdatdes This Act is intended to promote the diversity
Filmangebots sowie das Filmschaffen fordern and quality of the films on offer and the crea-
und die Filmkultur stérken. tion of films and to strengthen film culture.

However, a statement of purpose can only fulfil its role if it really does name the
aim of the respective piece of legislation and not merely state the subject matter of
the text. The latter is the case, for instance, in the following provision from the Or-
dinance of the Minimal Requirements for the Premises of Gun Shops:*

2 Bundesgesetz vom 14. Dezember 2001 iiber Filmproduktion und Filmkultur (SR 443.1).

? Verordnung vom 21. September 1989 iiber die Mindestanforderungen fiir Geschéfts-
raume von Waffenhandlungen (SR 514.544.2).
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Art.1 Zweck Art.1 Aim
Diese Verordnung legt die Mindest- This Ordinance determines the minimal re-
anforderungen an die Geschiftsraume fest, quirements for the business premises that the

tiber die ein Inhaber oder eine Inhaberin einer holder of an arms trade licence must possess.
Waffenhandelsbewilligung verfiigen muss.

This provision does not contribute to the transparency of the text as, given the title
of the ordinance, it merely states the obvious. The aim pursued by the legislator only
becomes clear to readers once they inspect the remainder of the text: the ordinance is
obviously intended to prevent weapons from falling into the wrong hands. The ex-
ample illustrates that drafting instruments must be employed carefully and according
to their true purpose if they are to have any effect on the clarity of a text.

b) Modality

The function of legislative texts materialises most immediately in the individual
provisions they contain. Traditionally, the normative function of these provisions has
been made transparent by the use of modal verbs such as the English shall (cf. Wil-
liams 2006). In contrast, many modern drafting guidelines suggest that this function
can be safely inferred from the text genre and thus needs not be made explicit: “Leg-
islation is compulsory, it introduces commands that must be complied with anyway.
The use of ‘shall’ [...] is therefore superfluous. [...] Where there is no discretion, a
duty is introduced by the present tense or ‘must’” (Xantaki 2014: 124, 151). It re-
mains to be asked under what circumstances the present tense is to be used and
when the modal verb must.

For one, the use of must can make it transparent that the state places a duty to act on
a third person rather than committing himself to such action. This drafting technique
has been applied, for instance, in Article 6 of the Swiss Ordinance on Viticulture and
the Import of Wine* (emphasis added):

Art. 6 Widerrechtlich gepflanzte Reben Art. 6 Illegally planted vines

! Der Kanton verfiigt die Beseitigung wider- ' The Canton orders the removal of illegally
rechtlich angepflanzter Reben. planted vines.

? Die Bewirtschafterin bzw. der Bewirtschafter > The manager or owner of the land must re-
oder die Grundeigentiimerin bzw. der Grund- move the vines within twelve months after

eigentiimer muss die Reben innerhalb von having received the cantonal order. After the
zwolf Monaten nach Erhalt der kantonalen deadline has elapsed unused, the Canton re-
Verfiigung beseitigen. Nach unbenutztem moves the vines at the expense of the culpable

Ablauf dieser Frist beseitigt der Kanton die  person.
Reben auf Kosten des Fehlbaren.

* Verordnung vom 14. November 2007 iiber den Rebbau und die Einfuhr von Wein
(SR 916.140).
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In this example, the use of must marks a shift of perspective. In paragraph 1, the
state commits itself to ordering the removal of illegally planted vines: the Canton is
given the right and duty to do so. In contrast, the first sentence of paragraph 2 obliges
a private individual (the manager or owner of the land) to remove the vines within a
certain amount of time. As the state can neither foresee nor guarantee that said person
will do as ordered, the use of must rather than plain indicative seems appropriate for
this provision. The second sentence of paragraph 2 then shifts the perspective back to
the state, committing it to removing the vines if the manager or owner of the land has
not done so in time. The alternation between the indicative and must thus makes it
transparent what types of speech act the individual provisions represent: paragraph 1
and the second sentence of paragraph 2 constitute commissives and the first sentence
of paragraph 2 a directive speech act (cf. Searle 1979).

The use of the modal verb must may also serve to disambiguate between obliga-
tions on the one hand and legal definitions, legal assumptions and legal fictions on the
other hand. This phenomenon can be observed, for instance, in Article 5 paragraph 2
of the Swiss Federal Constitution® (emphasis added):

Staatliches Handeln muss im 6ffentlichen In-  State activities must be conducted in the public
teresse liegen und verhéltnisméssig sein. interest and be proportionate to the ends
sought.

Even though this provision represents a commitment of the state to adhere to cer-
tain principles and would thus normally be formulated in the indicative, it is phrased
with the modal verb must. The motivation for this deviation from custom can be sur-
mised once the modal verb is omitted from the sentence:

Staatliches Handeln liegt im 6ffentlichen In-  State activities are conducted in the public
teresse und ist verhdltnismissig. interest and are proportionate to the ends
sought.

This version of the provision does not make it sufficiently clear whether state ac-
tivities must be conducted in the public interest etc. (obligation) or whether state ac-
tivities are to be considered, by definition, as conducted in the public interest etc.
(legal fiction). In this example, the modal verb must has thus apparently been
used to make it transparent which of the two possible speech acts the provision rep-
resents. Both examples therefore demonstrate that, while it may not always be nec-
essary to make the modality of provisions explicit, the use of the modal verb must
may, at times, improve the transparency of a legislative text: it can disambiguate be-
tween speech acts and thus increase the chances that a certain provision will be in-
terpreted as intended.

* Bundesverfassung der Schweizerischen Eidgenossenschaft vom 18. April 1999 (SR 101).
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¢) Definitions of terms

The illocutionary structure of a legislative text may also be obscured if material
provisions are hidden in definitions of terms. This was the case, e. g., in the following
provision from an early draft of the Ordinance of the Swiss Federal Department of the
Interior on the Promotion of Films® (emphasis added):

Art.2 Begriffe Art.2 Terms

In dieser Verordnung bedeutet: In this Ordinance:
a. “Projektbeitrag”: eine Finanzhilfe an a. “project contribution” means a financial
die Kosten fiir ein einmaliges, zeitlich und aid towards the costs of a single, localised
ortlich begrenztes Vorhaben; and temporary undertaking;
b. “Strukturbeitrag”: eine Finanzhilfe an b. “structural contribution” means a finan-
die laufenden Betriebskosten eines Unter- cial aid towards the on-going operating costs
nehmens, das regelmdissig dffentliche Auf- of a company that regularly exercises pub-
gaben erfiillt. lic functions.

While this provision serves two purposes, only one of them is transparent from
outset: to delineate the meanings of the terms “project contribution” and “structural
contribution”. However, the provision does more than that: by specifying, under
letter b, that a structural contribution is not just a financial aid towards the on-
going operating costs of any company but specifically to a company “that regularly
exercises public functions”, it also stipulates who is eligible for this type of contri-
butions in the first place. In a later draft, this hidden material provision was made
transparent in a statement of its own:

Art.2 Begriffe Art.2 Terms

In dieser Verordnung bedeutet: In this Ordinance:
a. “Projektbeitrag”: eine Finanzhilfe an a. “project contribution” means a financial
die Kosten fiir ein einmaliges, zeitlich und aid towards the costs of a single, localized
ortlich begrenztes Vorhaben; and temporary undertaking;
b. “Strukturbeitrag”: eine Finanzhilfe an b. “structural contribution” means a finan-
die laufenden Betriebskosten eines Unter- cial aid towards the on-going operating costs
nehmens. of a company.

Art. 17 Forderbare Unternehmen Art. 17 Eligible companies

Strukturbeitrige konnen nur von Unternehmen  Structural contributions may only be applied
beantragt werden, die regelmissig Aufgaben for by companies that regularly exercise public
im offentlichen Interesse erfiillen. functions.

Textual transparency can thus also be facilitated by not conflating multiple speech
acts into a single provision, especially if these speech acts represent different types of
norms (e. g. legal definitions vs. material requirements). Readers are then more likely
to find the information they are looking for. In the example discussed above, readers
will find it easier to recover information on who is eligible to apply for a certain type

® Verordnung des EDI vom 21. April 2016 iiber die Filmforderung (SR 443.113).
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of financial aid if those requirements are stated explicitly rather than hidden in a def-
inition of terms.

2. Thematic structure

A second layer of textual structure derives from the fact that texts are usually
meant to provide their readers with information on some topic (cf. Lotscher
1987). However, the problem that anyone composing a text faces is that, while topics
are multidimensional semantic entities, texts are mostly two-dimensional. The over-
all topic of a text will thus have to be further developed (or rather “unfolded”): it will
have to be broken down into sub-topics and sub-sub-topics (segmentation), and these
sub-topics and sub-sub-topics will have to be brought into a sequential order (line-
arisation). The result of this process is what text linguistics refers to as the thematic
structure of a text (cf. Brinker 2010: 40—56). It covers both the large-scale ordering
of contents at the level of chapters and sections as well as the local ordering of con-
tents at the level of individual paragraphs and sentences.

Studies have shown that the comprehensibility of a text can be fostered (a) by ar-
ranging its contents in a sequential order that supports readers in building a coherent
mental model of these contents and (b) by making the order by which the contents
have been arranged transparent at the surface level of the text (cf. Christmann 2008:
198 f.; Lorch 1989). In what follows, I will give some examples of how this dual in-
sight can be applied in legislative drafting.

a) Linearisation

The order in which the contents of a text are linearised can have an impact on how
easy it is for readers to find relevant information and to construct a coherent mental
model of what the text says. To find an optimal sequential order, drafters need to con-
sider both the potential expectations of the primary addressees as well as the general
cognitive principles of human information processing. With regard to the latter, one
approach to arranging the contents of a text has proven particularly beneficial: the-
matic continuity (cf. Schnotz 1994: 254 ff.; Christmann 2008: 1099). Contents that
naturally belong together should, whenever possible, not be broken up and distrib-
uted over different parts of a text but rather be presented in one piece. What this
may mean for legislative drafting can be illustrated by the Statutes of the Swiss Com-
petition Commission.” A first draft of these statutes was organised into the following
chapters (in italics) and sections:

Zusammensetzung Composition
Kommission Commission
Kammern Chambers
Prisidium Presidium

7 Geschiiftsreglement der Wettbewerbskommission vom 15. Juni 2015 (SR 251.1).
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Aufgaben Functions
Kommission Commission
Kammern Chambers
Prisidium Presidium
Sitzungen Meetings
Kommission Commission
Kammern Chambers
Prisidium Presidium

The draft exhibited a clear structure and the ordering principle it followed was
easy to recognise: it first defined how each of the three bodies of the Competition
Commission was to be composed, then described the functions that each body fulfils
and finally determined how the meetings of each body were to be organised. Never-
theless, the text proved difficult to read. From a cognitive perspective, this was hardly
surprising as the order in which the contents had been arranged tore apart what nat-
urally belonged together: instead of dealing with the individual bodies of the com-
mission one at a time, the contents were grouped according to abstract categories that
did not form natural units. Readers were forced to go back and forth between the in-
dividual bodies when consulting the text. In a later draft, this problem was resolved
by imposing thematic continuity and applying an organisational principle that re-
flected the nature of the objects described more directly (principle of iconicity):

Kommission Commission
Zusammensetzung Composition
Aufgaben Functions
Sitzungen Meetings
Kammern Chambers
Zusammensetzung Composition
Aufgaben Functions
Sitzungen Meetings
Prdsidium Presidium
Zusammensetzung Composition
Aufgaben Functions
Sitzungen Meetings

Empirical studies have further shown that texts are easier to understand if they first
provide readers with a more general picture and only then move to the details (cf.
Christmann 1989). Such an incremental ordering of contents helps readers contex-
tualise the individual information they are given. The following article from an
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early draft of the Swiss Ordinance on Swiss Persons and Institutions Abroad® may

serve to illustrate this point:

Art. 49 Subsidiaritit

! Natiirliche und juristische Personen haben
Massnahmen zu treffen, um Notlagen vorzu-
beugen, insbesondere indem sie die nationale
Gesetzgebung des Empfangsstaates und die
Empfehlungen des Bundes beachten und fiir
einen ausreichenden Versicherungsschutz
sorgen.

? Die natiirliche oder juristische Person muss
alle Handlungen vornehmen, die von ihr im
Sinne der Eigenverantwortung zu erwarten
sind, um eine Notlage selber organisatorisch
und finanziell zu tiberwinden. Die im Emp-
fangsstaat zur Verfiigung stehenden Hilfeleis-
tungen sind soweit zumutbar in Anspruch zu
nehmen.

* Schweizer Staatsangehorige kénnen ihre
Auslandaufenthalte registrieren. Das EDA
stellt die elektronische Datenbank zur Verfii-
gung.

* Die Schutztitigkeit des Bundes kommt erst
dann zum Tragen, wenn eine natiirliche oder
eine juristische Person aus eigener Kraft oder
mithilfe von Dritten die Mittel zur Selbsthilfe
ausgeschopft hat.

Art. 49 Subsidiarity

" Individuals and legal entities must take steps
to avoid running into difficulty, in particular by
complying with the national legislation of the
receiving state and following the Confedera-
tion’s recommendations as well as ensuring
adequate insurance cover.

? Before requesting assistance, individuals and
legal entities must do everything that may be
expected of them in terms of personal re-
sponsibility to overcome their difficulties from
an organisational and financial point of view
on their own. Where reasonable, use should be
made of any assistance available in the re-
ceiving state.

® Swiss nationals may register their stays
abroad. The FDFA provides an electronic da-
tabase for this purpose.

* The Confederation shall only provide pro-
tection after individuals or legal entities have
exhausted every means of helping themselves,
either on their own or with the help of third
parties.

In this article, specific duties and general principles follow each other in seeming-
ly random order. The general principle that the article deals with, i.e. the subsidiary
nature of the protection that the Swiss Confederation provides to its citizens abroad,
is only stated in the last paragraph of the article. However, since all other provisions in
the article constitute instantiations of this general principle and will thus have to be
interpreted in light of this principle, the article was later re-arranged as follows:

Art. 49 Subsidiaritit

' Die Schutztitigkeit des Bundes kommt erst
dann zum Tragen, wenn eine natiirliche oder
eine juristische Person aus eigener Kraft oder
mithilfe von Dritten die Mittel zur Selbsthilfe
ausgeschopft hat.

? Die natiirliche oder juristische Person muss
zuvor alle Handlungen vornehmen, die von ihr
im Sinne der Eigenverantwortung zu erwarten

Art. 49 Subsidiarity

' The Confederation shall only provide pro-
tection after individuals or legal entities have
exhausted every means of helping themselves,
either on their own or with the help of third
parties.

% Before requesting assistance, individuals and
legal entities must do everything that may be
expected of them in terms of personal re-

# Verordnung vom 7. Oktober 2015 iiber Schweizer Personen und Institutionen im Ausland

(SR 195.11).
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sind, um eine Notlage selber organisatorisch
und finanziell zu tiberwinden. Die im Emp-
fangsstaat zur Verfiigung stehenden Hilfeleis-
tungen sind soweit zumutbar in Anspruch zu
nehmen.

* Natiirliche und juristische Personen haben
Massnahmen zu treffen, um Notlagen vorzu-
beugen, insbesondere indem sie die nationale
Gesetzgebung des Empfangsstaates und die
Empfehlungen des Bundes beachten und fiir
einen ausreichenden Versicherungsschutz
sorgen.

* Schweizer Staatsangehdrige konnen ihre
Auslandaufenthalte registrieren. Das EDA
stellt die elektronische Datenbank zur Verfii-

gung.
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sponsibility to overcome their difficulties from
an organisational and financial point of view
on their own. Where reasonable, use should be
made of any assistance available in the re-
ceiving state.

? Individuals and legal entities must take steps
to avoid running into difficulty, in particular by
complying with the national legislation of the
receiving state and following the Confedera-
tion’s recommendations as well as ensuring
adequate insurance cover.

4 Swiss nationals may register their stays
abroad. The FDFA provides an electronic da-
tabase for this purpose.

In its re-arranged version, the article moves from the general principle to ever

more specific requirements. This makes it easier for readers to recognise the rationale
underlying the individual provisions and to contextualise the information provided.
The overall topic of the article thus becomes more transparent.

b) Signposting

Even the best organisational principle can be in vain if the readers of the text are
not able to recognise it. It is thus crucial that drafters indicate the thematic organi-
sation of statutes and regulations on the surface level of the text. The textual conven-
tions of legislative drafting equips them with several instruments to provide signposts
for the readers (cf. Hamann 2015).

One option is to provide a content statement and thus give readers a first overview
of the main topics covered by a legislative text. Depending on drafting conventions,
content statements may precede the actual text (e. g. the so-called “long title” in UK
acts; cf. Xanthaki 2014: 139f.) or constitute the first “provision” of a statute or reg-
ulation. A content statement of the latter kind can be found, for instance, at the be-
ginning of the Swiss Federal Act on Foreign Nationals:’

Art.1 Gegenstand Art.1 Subject matter

Dieses Gesetz regelt die Ein- und Ausreise,
den Aufenthalt sowie den Familiennachzug
von Ausldnderinnen und Ausldndern in der
Schweiz. Zudem regelt es die Forderung von
deren Integration.

This Act regulates the entry and exit, residence
and family reunification of foreign nationals in
Switzerland. In addition, it regulates encour-
aging their integration.

° Bundesgesetz vom 16. Dezember 2005 iiber die Auslinderinnen und Auslinder

(SR 142.20).
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While content statements may not constitute proper legal norms, they can still be
useful as so-called “advance organisers”: readers are introduced to the main contents
and the overall structure of the text. Thus, they are later better able to conceptualise
the information they encounter as they already know what to expect (cf. Ausubel
1960; Schnotz 1994: 280—282; Christmann 2000: 120).

However, the most conspicuous type of signposts legislative drafters can employ
are chapter and section headings. Headings best serve their function if they make
transparent what the respective text segment is about and how it relates to the
other segments of the text. This was not the case, for instance, for the following head-
ings in an early draft of the Swiss Ordinance on the Import, Transit and Export of
Animals and Animal Products from and to Third Countries:"

2. Abschnitt: Kontrollen bei der Ein- und Section 2: Controls in the cases of import

Durchfuhr and transit

Art. 36 Umfang der grenztierirztlichen Art. 36 Extent of border veterinary controls
Kontrollen bei der Einfuhr in the case of import

Die grenztieridrztliche Kontrolle umfasst fir =~ Border veterinary controls comprise for each
jede Sendung: ... shipment: ...

Art. 37 Durchfuhrsendungen Art. 37 Transit shipments

Die grenztierirztliche Kontrolle umfasst fiir ~ Border veterinary controls comprise for each
jede Sendung: ... shipment: ...

The wording of these headings obscured the thematic structure of the text in sev-
eral ways. First, the section heading provided redundant information. According to
the communicative principle of relevance as described, in various forms, by linguistic
pragmatics (cf. Grice 1975; Sperber / Wilson 1996), the fact that the restrictive at-
tribute in the cases of import and transit was added to the section heading suggested
that there were controls other than those covered by the current section; however, this
was not the case. The attribute was therefore not only superfluous but potentially mis-
leading. On the other hand, the section heading omitted information that was crucial
to understanding the subject matter of the section: The section did not define border
veterinary controls in general but only the extent of these controls — as indicated by
the heading of Article 36 (extent of ...) and the use the verb comprise in the two pro-
visions. Third, the variation found in the wording of the two article headings ob-
scured the fact that they contained parallel provisions, with Article 36 applying to
import and Article 37 to transit. Finally, the provisions themselves were phrased
in a way that made it impossible for readers to know what they applied to without
taking the article heading into account. As a general rule, though, readers should
be able to derive the content of a provision from the actual text; headings should

' Verordnung vom 18. November 2015 iiber die Ein-, Durch- und Ausfuhr von Tieren und
Tierprodukten im Verkehr mit Drittstaaten (SR 916.443.10); the example has been slightly
simplified.
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merely serve as signposts and not constitute a part of the provision itself. For these
reasons, headings and text were later re-cast as follows:

2. Abschnitt: Umfang der Kontrollen Section 2: Extent of the controls

Art. 36 Einfuhr Art. 36 Import

Bei der Einfuhr umfasst die grenztierédrztliche In the case of import, border veterinary con-
Kontrolle fiir jede Sendung: ... trols comprise for each shipment: ...

Art. 37 Durchfuhr Art. 37 Transit

Bei der Durchfuhr umfasst die grenztierdrzt- Inthe case of transit, border veterinary controls
liche Kontrolle fiir jede Sendung: ... comprise for each shipment: ...

In this form, the headings now indicate much more succinctly the topics of the
respective text segments and the way these topics are related to each other. The the-
matic structure of the text thus becomes more transparent.

3. Propositional structure

A third layer of structure emerges from the propositional content of a text, i.e.
from the individual statements the text makes and the way these statements are log-
ically connected to each other. In order to comprehend the propositional structure of a
text, readers must be able to recognise what real-world entities it refers to and what
logical relations it establishes between them (cf. Brinker 2010: 22—40). Many legal
provisions express a conditional relation of some kind, i. e. they link some conditions
(e. g. certain situations, objects or people) to some legal consequences (e. g. certain
rights or duties). Moreover, most legal provisions are related to other provisions in the
text (e. g. they constitute exceptions or concretisations to a more general provision or
pose additional constraints on a process already introduced at an earlier point). Thus,
for readers to understand the propositional content of a legislative text, it is essential
that they recognise not only the internal structure of the individual provisions listed in
that text but also the way that these provisions are connected to each other. In sum,
legislative drafters face the dual challenge of making it transparent (a) what logical
relations hold both within and between the individual provisions of a statute or reg-
ulation and (b) what entities these provisions refer to.

a) Relations

Experience shows that in order to make the relations holding within and between
legal provisions transparent, it is advisable to aim for iconicity, i.e. the surface struc-
ture of the text is to reflect the structure of its content as directly as possible (cf.
Lotscher 2008). First and foremost, this means that the wording of individual provi-
sions should clearly distinguish between condition and consequence and accurately
describe the logical relation holding between them. This was not the case, for exam-
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ple, in the following provision from a draft of the Swiss Federal Act on Explosive
Materials:"'

Vorgesetzte von Betrieben oder Unternehmen, Supervisors of companies or enterprises in
in denen sich beim Umgang mit Sprengmitteln which the handling of explosives or pyro-
oder pyrotechnischen Gegensténden eine Ex- technical articles leads to an explosion that
plosion mit Personen oder erheblichem Sach- causes personal or severe material damage
schaden ereignet, haben unverziiglich die Po- must immediately notify the police.

lizei zu informieren.

The wording of this provision does not accurately represent the conditional struc-
ture of the legal norm that it is meant to convey, namely that if in a company or enter-
prise the handling of explosives or pyrotechnical articles leads to an explosion that
causes personal or severe material damage, the supervisors must immediately notify
the police. The use of a noun phrase modified by a relative clause rather suggests that
the provision applies to a certain class of supervisors (“supervisors of companies or
enterprises in which the handling of explosives or pyrotechnical articles leads to an
explosion that causes personal or severe material damage”) and that these supervisors
have a specific duty (“must immediately notify the police”). However, in the condi-
tional relation that the provision is meant to describe, the supervisors do not form part
of the condition but only appear in the legal consequence. In a later version of the text,
the provision was re-phrased in a more iconic manner, thus making the logical struc-
ture of the underlying norm transparent:

Ereignet sich in Betrieben oder in Unterneh- If in a company or enterprise the handling of
men beim Umgang mit Sprengmitteln oder  explosives or pyrotechnical articles leads to an
pyrotechnischen Gegenstinden eine Explo-  explosion that causes personal or severe ma-
sion mit Personen- oder erheblichem Sach-  terial damage, the supervisors must immedi-
schaden, so haben die Vorgesetzten unverzii- ately notify the police.

glich die Polizei zu informieren.

The principle of iconicity can also be applied to the structuring of paragraphs and
articles. This can be illustrated with the following article from the Federal Supreme
Court Act:"

Art. 10 Unvereinbarkeit Art. 10 Incompatibility
! Die Richter und Richterinnen diirfen weder ' The judges of the Court may not be members
der Bundesversammlung noch dem Bundesrat of the Federal Assembly, the Federal Council

angehoren und in keinem anderen Arbeits- or otherwise be employed by the Confedera-
verhiltnis mit dem Bund stehen. tion.
% Sie diirfen weder eine Titigkeit ausiiben, 2 They may not engage in any activity that

welche die Erfiillung der Amtspflichten, die  impairs their ability to fulfil the duties of their
Unabhingigkeit oder das Ansehen des Ger-  office or is injurious to the independence or the

" Bundesgesetz vom 25. Mirz 1977 iiber explosionsgefihrliche Stoffe (SR 941.41).
"2 Bundesgesetz vom 17. Juni 2005 iiber das Bundesgericht (SR 173.110).
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ichts beeintrichtigt, noch berufsmissig Dritte
vor dem Bundesgericht vertreten.

? Sie diirfen keine amtliche Funktion fiir einen
auslidndischen Staat ausiiben und keine Titel
oder Orden ausldndischer Behorden anneh-
men.

* Die ordentlichen Richter und Richterinnen
diirfen kein Amt eines Kantons bekleiden und
keine andere Erwerbstitigkeit ausiiben. Sie
diirfen auch nicht als Mitglied der Geschiéfts-
leitung, der Verwaltung, der Aufsichtsstelle
oder der Revisionsstelle eines wirtschaftlichen
Unternehmens titig sein.

245

reputation of the Court nor professionally
represent third parties at the Court.

? They may not serve in any official capacity on
behalf of a foreign state and not accept any
titles or orders from foreign authorities.

* The permanent judges may not hold office in
acanton or engage in any other gainful activity.
They may not be members of the management
board, board of directors, advisory board or
serve as auditors of a commercial enterprise.

The surface structure of this article does not reflect the semantic structure of the

provisions it contains. While the surface structure falls into four paragraphs, the un-
derlying propositional structure consists of only two elements: a general rule detail-
ing the activities that are incompatible with the office of any kind of judge and a spe-
cial rule detailing the activities that are additionally incompatible with the office of a
permanent judge. The general rule is spread out over the first three paragraphs of the
article, the special rule is contained in the fourth paragraph. A more iconic represen-

tation of the two rules could have looked as follows:

Art. 10  Unvereinbarkeit

' Die Richter und Richterinnen diirfen nicht:
a. der Bundesversammlung noch dem
Bundesrat angehoren oder in keinem
anderen Arbeitsverhiltnis mit dem Bund
stehen;
b. eine Tétigkeit ausiiben, welche die Erfiil-
lung der Amtspflichten, die Unabhingigkeit
oder das Ansehen des Gerichts beeintrichtigt,
oder berufsmissig Dritte vor dem Bundesge-
richt vertreten;
c. eine amtliche Funktion fiir einen aus-
landischen Staat ausiiben oder Titel oder Or-
den ausldndischer Behorden annehmen.

2 Die ordentlichen Richter und Richterinnen

diirfen zudem nicht:
a. ein Amt eines Kantons bekleiden oder
eine andere Erwerbstitigkeit ausiiben;
b. als Mitglied der Geschiftsleitung, der
Verwaltung, der Aufsichtsstelle oder der
Revisionsstelle eines wirtschaftlichen
Unternehmens titig sein.

Art. 10 Incompatibility

" The judges of the Court may not:
a. be members of the Federal Assembly,
the Federal Council or otherwise be em-
ployed by the Confederation;

b. engage in any activity that impairs
their ability to fulfil the duties of the office
or is injurious to the independence or the
reputation of the Court or profession-
ally represent third parties at the Court;
c. serve in any official capacity on behalf
of a foreign state or accept any titles or orders
from foreign authorities.

% The permanent judges may also not:

a. hold office in a canton or engage in any
other gainful activity;

b. be members of the management board,
board of directors, advisory board or serve
as auditors of a commercial enterprise.
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In this version of the article, the propositional structure is more transparent: the
two paragraphs at the surface level reflect the two-part nature of the underlying norm,
and the adverb also in the second paragraph makes it clear that the second provision
applies in addition rather than instead of the first.

b) Reference

The propositional structure of a text may also be difficult to grasp if it is not clear
what entities the individual propositions refer to. One linguistic phenomenon that fre-
quently obstructs the process of reference resolution are bridging references. A bridg-
ing reference is an anaphoric expression that does not refer to its antecedent explicitly
(e.g. a house ... the house/it) but rather alludes to it implicitly (e.g. a house ... the
chimney). In order to resolve a bridging reference, readers need to have specific world
knowledge at their disposal (e.g. that houses have chimneys). If the resolution of a
bridging reference requires too much knowledge or too much cognitive effort on the
part of the readers, it can hinder the process of text understanding. The following ex-
cerpt from the draft of a partial revision of the Swiss Federal Electricity Act" con-
tained such a counter-productive bridging reference (emphasis added):

Art. 18 Art. 18

Das Bundesamt fiir Energie kann Projektier- The Federal Office of Energy may define de-
ungszonen festlegen, um Grundstiicke fiir velopment zones in order to keep properties
kiinftige Starkstromanlagen freizuhalten. clear for future power installations.

Art. 20 Art. 20

Kommen Eigentumsbeschrinkungen nach If ownership restrictions according to
Artikel 18 einer Enteignung gleich, so sind sie Article 18 are equivalent to expropriation, full
voll zu entschéidigen. compensation has to be made.

The provision in Article 20 refers to some “ownership restrictions” supposedly
introduced in Article 18. However, Article 18 does not explicitly mention any “own-
ership restrictions”. Readers will only be able to resolve this reference if they realise
that the definition of development zones described in Article 18 can result in an own-
ership restriction, as land owners would, for instance, not be able to use their land to
build a house anymore. The resolution of the reference thus requires considerable
knowledge and cognitive effort. The situation was remedied in a later draft by replac-
ing the bridging reference in Article 20 with an explicit reference to the notion of
defining development zones and to the fact that it can result in an ownership restric-
tion (emphasis added):

13 Elektrizititsgesetz vom 24. Juni 1902 (SR 734.0).
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Art. 18

Das Bundesamt fiir Energie kann Projektier-
ungszonen festlegen, um Grundstiicke fiir
kiinftige Starkstromanlagen freizuhalten.

Art. 18

The Federal Office of Energy may define de-
velopment zones in order to keep properties
clear for future power installations.

Art. 20
Fiihrt die Festlegung einer Projektierungszone 1f the definition of a development zone results
zu einer Eigentumsbeschrdankung, die einer in an ownership restriction equivalent to ex-
Enteignung gleichkommt, so ist diese voll zu propriation, full compensation has to be made.
entschidigen.

Art. 20

The propositional structure of a legislative text is also obscured if the wording of a
provision wrongly creates the impression that it refers to an entity that has been in-
troduced into the discourse elsewhere, while it actually merely presupposes that en-
tity’s existence. An example of such a presupposition could be found in the draft of a
bill to change the Swiss Railway Act'* (emphasis added):

Die Weiterentwicklung der Bahninfrastruktur The railway infrastructure is further developed
erfolgt im Rahmen des Entwicklungsprog- within the framework of the development
rammes des Bundes und gemaéss den folgenden programme of the Confederation and accord-
Zielen: ... ing to the following goals: ...

The use of the definite article the with the noun phrase federal development pro-
gramme implies that said programmes are already known to the reader, either because
they have already been mentioned or because they constitute common knowledge. In
reality, neither was the case. Effectively, the use of a definite noun phrase thus intro-
duced an implicit norm, providing that the Confederation is obliged to have a federal
development programme. In a later version of the draft, this obligation was made
transparent by inserting an explicit provision for the content that was merely presup-
posed in the previous draft (emphasis added):

! Die Weiterentwicklung der Bahninfrastruk-
tur hat folgende Ziele: ...

% Der Bundesrat unterbreitet der Bundesver-
sammlung in regelmdssigen Abstdnden Pro-
gramme zur Weiterentwicklung der Bahn-
infrastruktur (Entwicklungsprogramme).

* In den Entwicklungsprogrammen zeigt er
auf, wie er die Ziele erreichen will.

! The railway infrastructure is further devel-
oped according to the following goals: ...

% The Federal Council periodically submits
programmes for the further development of the
railway infrastructure (development pro-
grammes) to the Federal Assembly.

? In the development programmes, the Federal
Council outlines how it intends to accomplish
the goals.

Presuppositions do not only constitute an impediment to text understanding but

may also infringe on the constitutional principle of legality. This principle states,
among other things, that the law must be specific enough for those who are subject

14 Eisenbahngesetz vom 20. Dezember 1957 (SR 742.101).


http://www.duncker-humblot.de

248 Stefan Hofler

to it to be able to recognise what they may or may not do. Presuppositions will thus
not always provide sufficient legal grounds for a norm to be enforced (cf. Hofler
2014, 2017).

IV. Transparent drafting in a globalised world

An increasingly globalised world poses both a threat and a challenge for the goal
of transparency in legislative drafting. Intertextual connections between different
pieces of legislation more and more transcend the borders of national law. But if na-
tional law will increasingly have to be interpreted in the context of international trea-
ties, then national legislators lose significant influence over how transparent their law
will be. In this context, it would be all too easy to give up on the goal of transparency
altogether. Indeed, an argument one occasionally hears is that if the nation state has to
incorporate a piece of supranational legislation that has been drafted in non-transpar-
ent language, then it is easier to simply copy this piece of legislation rather than to
come up with one’s own alternative wording. The resulting national law might not be
transparent but at least it would presumably also not deviate from the (obscured) in-
tentions of the supranational legislator." This argument is, of course, doubly flawed.
First, any transplanting of a piece of text from one context into another will automati-
cally effect its meaning: legislative statements can never be interpreted in isolation
but must always be read with regard to the context in which they appear. Second, even
if this workaround did guarantee textual equivalence, it would lead to the prolifera-
tion of non-transparent language and thus jeopardise the quality of legislation at
large. To prevent such dynamics, it is thus important that legislators make plain-lan-
guage drafting a priority.

However, this goal can only be achieved if we know what it takes for a legislative
text to be transparent in the first place: it is vital that both the legal and the language
sciences work together and develop concepts and methods to help drafters fulfil their
task. Scientific studies of legislative drafting are still comparatively sparse. Law
scholars as well as linguists still mostly focus on questions related to the interpreta-
tion of the law and thereby neglect the perspective of composition. Above, I have
shown how the insights of text linguistics can be applied to improve the clarity of
legislative texts. Text linguistics has the advantage that it combines insights into gen-
eral cognitive mechanisms of language understanding with a realisation that, as
means of communication, texts are heavily influenced by the conventions of their
genre and the institutional setting in which they are used. Its concepts and methods
are thus apt, maybe more so than those of other approaches to language, to be applied
in an interdisciplinary environment like the one at hand. In a globalised world, how-

'3 For a discussion of the pros and cons of this practice see e.g. the Swiss Federal Admi-
nistration’s rules of thumbs for the implementation of EU law in national law (available online
at: www.bk.admin.ch > Dokumentation > Rechtsetzungsbegleitung > Ubernahme von EU-
Recht: Formale Aspekte > Hilfsmittel > Faustregeln fiir die Umsetzung von EU-Recht in
Schweizerisches Recht).
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ever, such efforts will have to transcend the boundaries of national conventions and
languages. What is ultimately needed is a general theory of legislative drafting that
includes legal as well as linguistic aspects and that is capable of capturing the legal
and cognitive properties underlying all legislation, independent of the legal system
and language in which it has been drafted.
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Law, Language and Justice
By Frances Olsen, Los Angeles

Abstract

Using contributions from James B. White, Thucydides, and Harold Pinter, this essay exam-
ines the interplay between language, political action, self-respect, and both public and private
morality. It confronts the dilemma that even in the face of horrific injustice — some committed on
a monstrous scale — the idealism expressed through language in principled political protest,
however heartfelt or eloquent, has little or no practical effect. Asking what then we are to do
with our fine words, it argues that the preservation of a vocabulary that expresses such idealism
is necessary to maintain both self-integrity and a set of communal ideals essential to recreating a
better world if circumstances ever change to permit it.

Keywords: Justice, language, torture, imperialism, social change, hypocracy, neoconserva-
tives

I. Introduction

In a commencement address at Berkeley, California, in the spring of 1987, the
great Socrates scholar Gregory Vlastos encouraged students embarking upon schol-
arly careers to balance their individual search for truth with the equally important
“corporate struggle for justice.” He characterized the claims of scholarship and
the struggle for justice as both valid and “morally inescapable.” Vlastos described
the tremendous time pressures that would be put upon them as fledgling scholars,
but advised that to “shirk our part, great or small, against injustice ... would be to
forfeit self-respect”' (Vlastos 1994: 131f).

! (Epilogue: Socrates and Vietnam). In 1948 when Vlastos moved to the United States the
State Department had a file of his political activity in Canada and the F.B.I. impressed upon
him that as a noncitizen, he risked immediate deportation. For the first decade of his career
Vlastos’ time-consuming participation in Canadian movements struggling for economic ju-
stice had caused “havoc” to his scholarship; thus the political repression of the McCarthy era
benefited him by “put[ting] a damper on political engagements I might have contemplated
while an alien” in the United States: “So all such designs were laid to rest and energies
previously siphoned off in non-scholarly speaking and writing could now be kept for research
in classical philosophy. My scholarship prospered.” Id. At 133. The Vietnam War ended what
Vlastos referred to as this “cop-out from dissent.” Seeing his students and his own son ‘“re-
quired by law to become uniformed killers in a cause which they despised put an end to my
qualms. Though still a guest, precariously domiciled in this country, I saw my scruples melt
away.” Thus, in 1966 when members of the Eastern Division of the American Philosophical
Society suggested that he, as the retiring president of the Division, would be the most fitting
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Vlastos criticized Socrates for remaining aloof from politics at a time when Ath-
ens was engaged in imperialist conquest and committing numerous acts of folly and
barbaric injustice. “Socrates has been and always will be my philosophical hero. But
great and good as he certainly was, he would have been a greater and better man,
wiser and more just” if his moral vision had been more inclusive. Vlastos hypothe-
sized that Socrates “kept his [self-respect] by an ethic which cannot be ours — a
simplistic one, recognizing only wrongs by persons to persons, ignoring that social
dimension of morality in which wrongs he abhors may be done by the city he loves.”
(Id.: 133)

At his trial Socrates had asserted that he devoted his life and all his time to his
philosophical mission of saving the souls of his fellow Athenians and defended
his refusal to engage in politics — something expected of all male citizens of Athens
— with the assertion, ““You know that if [ had tried to do politics long ago I would have
perished long ago and done no good to you or to myself” (Id.: 129, citing Socrates,
Apology 31c). Vlastos reminded the graduates of some of the terrible decisions Ath-
ens made during the Peloponnesian War, ranging from strategic blunders caused by
imperial greed and pride, to vile crimes against their fellow Greeks, including the
massacre of the entire populations of a number of Greek cities. Vlastos argued
that Socrates might have saved Athens from blundering into a reckless foreign
war that resulted in the death of some 40,000 of their soldiers and left another
7,000 captives of war held under terrible conditions: “why discount the effect of
cool sardonic comment from Athens’ gadfly to bring down a degree or two the over-
heated atmosphere of the debate?” Similarly, he noted that since Athens’ first vote to
destroy the entire population of Mytilene in retaliation for a treacherous decision of
the city’s elite ruling minority was made by a tiny margin and reversed the next day by
another small margin, Socrates’ voice could have prevented the later massacres
against other cities:

It may seem incomprehensible that a man like Socrates, who would rather lose his life than
connive in an injustice to a single person should nevertheless have kept silent when his own
participation might have saved Athens from the vilest crime yet perpetrated in war between
Greek states, and should have kept silent again and again when Athens was to commit just
such a crime against Torone, Scione, and Melos.

Vlastos went further, suggesting that whether or not he was likely to have any ef-
fect on the outcome, Socrates should have spoken up: “In any case, considering how
desperate was his city’s need for sober advice, would it not have been his duty to do
whatever he could, little or much, to make the voice of reason heard, regardless of
consequences to himself?”

The challenge Gregory Vlastos posed in 1987 is even more salient today. What is
our obligation to the collective struggle for justice, and how is that obligation affected
by the realities of 21* Century politics? Would knowingly making a truly futile effort

person to introduce a resolution opposing the War in Vietnam, he did so “without the slightest
hesitation.”
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against injustice preserve one’s self-respect or rather make a mockery of it? Is it pos-
sible to maintain one’s integrity and human dignity in the present world, where a cor-
rupt, predatory, and criminal ruling class has consolidated its power and insulated
itself from any effective challenge? Even if one cannot realistically expect to achieve
the policy changes necessary to end present injustices, might there be other ways to
participate in a collective struggle, neither futile nor based on denial, self-delusion, or
unrealistic fantasies? Drawing on the work of James B. White, Thucydides, and Ha-
rold Pinter, this essay examines the hypothesis that language has a greater importance
to social and political conflict than often recognized and considers what opportunity
legal linguistics offers for productive collective struggle. Language itself cannot cre-
ate justice, but even to maintain conditions under which one can ever hope to pursue
justice, it may be necessary to preserve a vocabulary and develop a meaningful basis
for debate and judgment.

Language is not stable but is a locus of conflict and change. Decades of U.S.-led
wars in the Middle-East have affected the U.S. (and other countries) in many of the
ways described by Thucydides in his History of the Peloponnesian War. The play-
wright Harold Pinter, in his Nobel Prize acceptance speech, illustrates how, as
James B. White puts it, “character is formed — and maintained or lost — by a person,
aculture, or acommunity.” Legal linguistics can trace how words lose their meaning;
and it deals, among other things, with the relationship between speech and conduct
and between language and facts.

I want to present a realistic analysis — not pie-in-the-sky Pollyannaism. Promoting
social justice has been my goal for as long as I can remember, and I have always as-
sumed that I would succeed to one extent or another. Yet the anticipated horrors of
President George W. Bush, the hidden horrors of stealth President Cheney, the smash-
ing of hopes by Nobel Peace Laureate Obama and now the divisiveness of Trump
have made it difficult for anyone with a conscience to be both realistic and optimistic.

Donald Trump is merely the latest manifestation of a much deeper problem.
Power in the United States is tightly held by an amoral and predatory political
elite who bully, threaten, and exploit the rest of the world and make war against
those who oppose its commands. They no longer much require the mantle of legiti-
macy because organized means of coercion and destruction disguised by a propa-
gandizing media win general support or obedience, while those of us who see through
the lies and oppose the crimes are not organized and lack the tools, resources, and
skills necessary to dislodge them. Nor is this solely an American problem. Countries
that are usually referred to as U.S. allies have been reduced to vassal states, a term
openly employed by the establishment policy advisor Zbigniew Brzezinski in his
1997 book The Grand Chessboard.? (Brzezinski: 10, 23, 40 and passim) As implied

% Zbigniew Brzezinski was President Jimmy Carter’s National Security Advisor and active
in influential establishment groups such as the Council on Foreign Relations, the Trilateral
Commission and the Bilderberg Group. See Zbigniew Brzezinski obituary, The Guardian,
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by the book’s subtitle “American Primacy and its Geostrategic Imperatives” Brzezin-
ski’s concern was ensuring that other countries remain in that status, while my con-
cern is that their residents will be as helpless as U.S. residents are to stop the erosion
of democracy or to make U.S. leaders follow international law.

Most of us — especially academics — are still in denial and go on acting as though
the normal channels of democratic change still function; legal academics keep writ-
ing articles that either present generally boring technocratic improvements in admin-
istration or else criticize some small aspect of the whole to propose reforms that be-
come daily more obviously and tragically irrelevant. For me, the pressing question is
what work makes sense when it seems clear most of us do not have any chance of
significantly increasing social justice or world peace in the short run or anytime
in the near future.

II. James B. White:
When Words Lose Their Meaning

In 1984 James B. White, a major pioneer in the field and Literature and Law, pub-
lished the book When Words Lose Their Meaning, consisting of a series of essays,
each dealing with an important literary text. He acknowledged that the book “may
not appear to be about law” but asserted that “despite appearances, [it] is really
about law from beginning to end” (White 1984: xi). White supported this claim
by offering his interpretation of the law as “an art essentially literary and rhetorical
in nature, a way of establishing meaning and constituting community in language”
(Ibid.).

Language is constantly changed and remade by the speakers and writers who use it
—or as James B. White put it, language “is perpetually remade by its speakers, who
are themselves remade, both as individuals and as communities, in what they say”
(White 1984: x). This is true in everyday life, but especially important for us in
our professional lives as lawyers or linguists.

White emphasizes law as a language art — “a way of establishing meaning and
constituting community in language” the proper goal or object of which is justice
(Id.: xi). Rhetoric is a “study of the ways in which character and community —
and motive, value, reason, social structure, everything in short, that makes culture
— are defined and made real in performances of language” (Ibid.). According to
White, “As the object of art is beauty and of philosophy truth, the object of rhetoric
is justice: the constitution of a social world” (Ibid.). Further, “Whenever you speak,
you define a character for yourself and for at least one other — your audience — and
make a community at least between the two of you; and you do this in a language that
is of necessity provided to you by others and modified in your use of it” (Ibid.).

May 28. 2017, available at https://www.theguardian.com/us-news/2017/may/28/zbigniew-brze
zinski-obituary.
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White examined Thucydides’ description of the Peloponnesian War and of the in-
ternal chaos it brought to the cities of Greece as they fought a series of wars, which
has striking significance today. White characterizes Thucydides as saying that during
the course of war “words themselves lost their meaning’® (Id.: 3). In order to support
and facilitate Greece’s imperial war machine, its terms for bravery and cowardice,
trust, loyalty, manliness, weakness, moderation, “the key terms of value in that
world, changed their accepted significance and their role in thought and life”
(Ibid.) Thucydides describes a debased world that horrified White, who wrote:

One way to see what is so terrible about [it] is to ask what place you would have within it. For
the reader Thucydides addresses, who uses these Greek words of value to organize his ex-
perience and to claim meaning for it, the answer is none at all: in this world no one would see
what he sees, respond as he responds, speak as he speaks. Even worse than this imagined
isolation for such a reader would be the threat, in some senses the certainty, that to live
in this world would lead to central changes within the self. One cannot maintain forever
one’s language and judgment and feelings against the pressure of a world that works in dif-
ferent ways, for one is in some measure the product of that world (Id.: 4).

White describes an alteration in language which “is not merely a lexical event”
and cannot be reversed by simply insisting upon a set of “proper” definitions. Rather,
“[i]t is a change in the world and the self, in manners and conduct and sentiment.”
White describes these changes as “complex and reciprocal in nature.” (Ibid.)

The change in language that Thucydides records, for example, is in part caused by events of
another kind, which are only partly verbal — those of the civil war; but the changes in lan-
guage in turn contribute to the course and nature of that war and do much to define its mean-
ing. (Ibid.)

Another sense in which White sees the change as reciprocal is that at every stage it
is individual people who consciously or unconsciously bring about the change in
meaning through their actions, and “who at once form and are formed by their lan-
guage and the events of their world. When language changes meaning, the world
changes meaning, and we are part of the world” (Ibid.).

Arguments and debates serve to “define a set of possibilities for asserting and
maintaining meaning, for carrying on a collective life.”

The resources that establish the possibilities of expression in a particular world thus consti-
tute a discrete intellectual and social entity, and this can be analyzed and criticized. What
world of shared meanings do these resources create, and what limits do they impose?
What can be done by one who speaks this language, and what cannot? What stage of civ-
ilization does this discourse establish? When we ask such questions, the study of language
becomes the study of an aspect of culture, and we become its critics. (Id.: 7)

Of course it is not the words themselves, ... it is the expectations that govern the way words
may be used, the understandings that define some of the usages as appropriate, others as

3 For a different interpretation of Thucydides, see John Wilson, “‘The Customary Mea-
nings of Words Were Changed’ — or Were They? A Note on Thucydides 3.82.4,” 32 Classical
Quarterly 32 (i) 18—20 (1982).
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shocking or impossible. And these expectations necessarily involve substantive questions.
For example, what is an intolerable insult or degradation to an Achaean warrior? What del-
icacy toward the feelings of others is required of an English gentleman? (Id.: 20).

A speaker’s relationship with his language “may range from the comfortable to the
impossible.” Sometimes language seems to be a perfect vehicle that the speaker can
use almost automatically to say or do whatever he wishes. “But at other times a speak-
er may find that he no longer has a language adequate to his needs and purposes, to his
sense of himself and his world; his words lose their meaning” (Id.: 7f.). When a
speaker finds that his language “loses its meaning,” he may be able to “make a
new language, remake an old one, or find a way to use old terms and understandings
to serve new purposes’ or somehow “reconstitute his resources to make them ade-
quate to his needs” (Ibid.).

White recognizes this as an oversimplification, “for each speaker is in an impor-
tant sense the product of the language that he speaks, and who then can he be to re-
make it? Where can he stand when he tries?”” Moreover, sometimes there will be an
additional complication, for “the central defect [may not be in] language at all” but in
the speakers themselves. Thus the question becomes “not only how one can recon-
stitute one’s language but how one can learn from it and, in the process, reconstitute
one’s character and one’s life” (Id.: 8).

White asserts that a text may “ask its reader to become someone” and “by doing
so, it establishes a relationship with him,” meant literally, not metaphorically, and
illustrates with an example that works better today for me if we substitute sex for
race:

Think ... of what happens when a person opposed to [sex]ism is told a successful [sex]ist
joke: he laughs and hates himself for laughing; he feels degraded, and properly so, because
the object of the joke is to degrade. He need not feel ashamed of having aggressive feelings or
of the fact that they can be stimulated by [sex]ist humor, for something like that is true of
anyone. Nor should he be ashamed that these possibilities are realized in him against his will,
for a great work of literature might evoke such possibilities against the will of the reader in
order to help him understand and correct them, and this would be an act of the deepest
friendship. But the one who responds to the joke is ashamed of having this happen at the
instigation of one who wishes to use those possibilities as the basis for ridicule or contempt;
he is ashamed at who he has become in this relationship with this speaker. (Id.: 15).

Lawyers play a particular role in White’s concept of language and culture. White
asserts that “on matters that really divide a community agreement cannot be compel-
led by the force of logic or by the demonstration of facts; it can only be reached, by
discussion and argument” (Id.: 22) and of course discussion and argument are much
of what lawyers do in their professional lives.
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II1. Thucydides’ History of the Peloponnesian War and
the Degradation of Language, Culture and Values

Thucydides discusses in chronological order four incidents that illustrate some of
the issues raised regarding language and its importance; these include the two that
Vlastos chose as instances in which Socrates should have become politically en-
gaged. They convey a rough taxonomy in the successive degradation of morality,
thought, language and human dignity as the concerns of empire expand to consume
the very values that once brought worth to the society.

1. The Corcyrean Debate

The Corcyrean debate arose from a wonderfully complex situation and is consid-
ered one of the precipitating causes of the war between Athens and Sparta. Sparta
dominated interior mainland Greece with the largest land army and a system of al-
liances with city states governed by local oligarchies and run in the interests of Spar-
ta. Athens was the head of the League of Cities, formed by the Greek islands and
coastal cities. It maintained a strong navy, originally made up of ships from each
city but later primarily of Athenian ships, paid for by tributes from the other cities.
As Athens gained control and power, the League of Cities gradually became the
Athenian League and functioned much like an Athenian Empire.

In 445 B.C. Athens and Sparta ended a brief war with a treaty that listed the cities
allied with Athens and those allied with Sparta and provided that neither party would
seek to form an alliance with a city already allied with the other party although both
cities would be free to form an alliance with the “neutral” or nonaligned city states. At
this early stage Thucydides describes a rich complex structure of justification and
debate in which each side anticipates and meets the arguments of the other.

Bear with me while I provide enough background regarding the complex social
conflicts that led to the Corcyrean debate to make comprehensible White’s two-para-
graph description of the debate that follows my explanation. Epidamnus, a coastal
city on mainland Greece, was a colony of Corcrya, a quite wealthy island which
was itself a colony of Corinth, a powerful city state allied with Sparta. In
435 B.C. a popular uprising in Epidamnus overthrew and expelled the city’s oli-
garchs, who responded by joining forces with barbarians to lay siege their own
city. The popular party ruling Epidamnus appealed for help to its mother city, Cor-
cyra, and when she turned them down, to Corcyra’s mother city Corinth. The Corin-
thians agreed to help and sent a garrison to protect the besieged people of Epidamnus.
Corcyraresponded to what it considered Corinthian interference by taking the side of
the overthrown oligarchs and making war against the popular party of Epidamnus and
Corinth. Battles raged and peace efforts failed, so Corcyra — technically neutral be-
tween Athens and Sparta in 445 B.C. —sent a representative to Athens seeking to form
an alliance with it, and a representative from Corinth went to Athens to urge Athens to
refuse the proffered alliance with Corcyra.


http://www.duncker-humblot.de

260 Frances Olsen

James B. White’s description is worth quoting at length:

On the merits of the proposed alliance, the speeches of the two sides [Corcyra and Corinth]
are built primarily on three topics — justice, expediency and gratitude — and they are char-
acterized by an extraordinary symmetry: for each point made by one side is squarely met by a
point of seemingly equal force the other way. For example, when Corcyra argues that the
alliance would not violate the treaty between Athens and the Peloponnesians, which express-
ly permits alliances with neutrals, Corinth responds with an appeal to the purpose rather than
the letter of the treaty, saying that its language cannot possibly be intended to authorize al-
liances with neutrals who are already engaged in a conflict with the other side, for this would
directly lead to hostilities between the signatories. Similarly, when Corcyra says that Corinth
is at fault for having refused arbitration, Corinth replies that Corcyra’s offer of arbitration
was specious, since it was not made until the Corcyreans were engaged in a siege which they
refused to lift. The proper occasion for invoking the practice of arbitration is before, not after,
a resort to arms. In addition, both sides make stock and evidently flimsy arguments from
probability to show that the other is at fault: Corinth points to her good relations with her
other colonies to demonstrate that she must have behaved well toward Corcyra; Corcyra
points to the natural disposition of the colony to honor its mother city as a way of showing
that the breach must have been the fault of Corinth. As for the Corcyrean claim that they will
be grateful to the Athenians for rescuing them, the Corinthians implicitly claim that such
protestations are inherently unbelievable and that, in any event, the Athenians owe them,
the Corinthians, a debt of gratitude for supporting them during the Samian revolt and
war with Aegina.

Both sides, in addition, make appeals to pure self-interest as a ground on which action can be
based, apparently without regard to its justice or injustice. Corcyra, for example, speaks this
way when she tells Athens that she can be counted on because she has the same enemies as
Athens; that the best security is to do as little as possible to aid one’s enemies; and that, if
Athens is afraid of breaking the treaty with Sparta, she should remind herself that, if she
remains strong by breaking it, that will be better for her than if she becomes weak by keeping
it. Corinth responds in kind when she appeals to Athens as another dominant power, saying
that each of them should be free to punish its own allies and that Athens should not establish
it as a precedent that those who revolt from one sphere of influence should be received by the
other. The plain implication is that these principles are valid whatever the rights and wrongs
of the particular case may be. Corinth concludes in this vein by saying that to refrain from
doing an injustice to an equal power is a greater source of strength than to choose the risky
course based on present appearances of advantage (White 1984: 63 f).

2. The Mytilene Debates

The situation in Mytilene occurs a few years later and is less complicated. In
431 B.C., several cities on the Island of Lesbos, led by Mytilene, a relatively privi-
leged city that built and maintained its own ships instead of paying tribute to Athens,
revolted against the Athenian alliance. Athens responded with a long, costly siege of
Mpytilene, which caused famine. The ruling oligarchs armed the people for what they
expected would be a mass assault upon the Athenians; but when the common people
turned on their leaders instead demanding food and threatening to negotiate their own
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settlement with Athens, the oligarchs gave up their revolt against Athens and surren-
dered, leaving the terms to be decided by the city of Athens.

The Athenian Assembly expressed its outrage against Mytilene, a long-standing
ally which despite its privileged status had deliberately revolted and potentially set an
example for other cities to do the same, by imposing what Vlastos referred to as a
“sentence of unprecedented ferocity”: execute all adult male citizens of Mytilene
and sell the women and children into slavery (Vlastos 1994: 129 f). Fortunately, be-
fore the “vilest crime yet perpetrated in war between Greek states” (Id.: 130) could be
carried out, the Athenian people reopened the question: “On the next day came some
change of heart and second thoughts; it seemed savage and monstrous to destroy a
whole city instead of those who had been responsible.”*

The Assembly convened and the same parties reargued the cases they had present-
ed the previous day. Creon, the “most violent and most persuasive of the citizens at
the time,” criticized the reopening of the question as a terrible mistake that showed
the deplorable lack of firmness that he considered characteristic of a democracy. He
urged the Athenians to stick to the judgment they had made, which he called both
expedient and just:

If you are persuaded by me you will do what is just to the Mytileneans and at the same time
what is of advantage to yourselves; but if you decide otherwise, you will win no gratitude
from them but will rather convict yourself of wrong; for if it was right for them to revolt, it
would be wrong for you to rule. If, nevertheless, you are resolved to maintain your empire ...
you must punish them according to your interest in disregard of the equity of it, or you should
resign your rule and play the honest man in a place of safety. ¢

Creon reminded the Athenians of the rage they had justly felt at Mytilene’s defec-
tion and warned them against softening their hearts. Athens’ other allies would be
less inclined to revolt if they knew that upon their defeat they would likewise be
put to death.

On the opposing side, Diodotus, “an otherwise unknown Athenian,”
(Vlastos 1994: 130) based almost the entirety of his argument on expediency and im-
perial interests. Creon’s harsh punishment will do little to deter revolt, he argued,
since rebels always expect to succeed, but it will harden people to continue even a
losing revolt to the bitter end. Punishing only those responsible and showing the
rest leniency will encourage the common people to break from the oligarchs —as hap-
pened in Mytilene — and to do otherwise will “‘jeopardize Athens’ best asset in the
war, the sympathy of the democrats in each of the allied and subject cities” (Ibid.). A
close vote came out against Creon, and the planned massacre was averted.

White characterizes Diodotus’ argument as a “tour de force” and “brilliant” but
worries that “the profound revolution in the discourse [Diodotus] proposes,” has no

* Thucydides, History, 3.36.4.
1d. at 3.36.6.
S1d. at 3.36.4.
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limits, standards, or permanent values. (White 1984: 75 £)’. “[I]n the rhetoric of Dio-

dotus anything can be said, and it invites one to think anything can be done. To speak
that way is to lose the capacity to form a community with others or to claim a con-
sistent character for oneself; indeed it is to lose the power of practical reason” (Ibid.).
White is saying that although Diodotus’ argument in the Mytilene debates was suc-
cessful, it succeed by abandoning all considerations of justice and fair play and re-
placing them with purely amoral self-interested tactical and strategic considerations
in the service of Athenian imperialism. “Right” and “wrong” in this discourse had
been reduced to purely instrumental values in the context of imperialism, setting
the stage for the disastrous Melian Dialogue.

3. The Melian Dialogue

In 416 B.C. Athens sent a military expedition to the island of Melos, a Spartan
colony close to the Peloponnesus, demanding that Melos pay tribute to Athens
and submit to Athenian rule. In “negotiations” with Melos, Athens gave them the
stark choice to capitulate or face destruction. Thucydides presents a version of
these discussions. Athens gets immediately to the point: don’t bother to talk about
justice, we’re here to negotiate the terms of your surrender.®

Athenians: [W]e shall not trouble you with specious pretenses either of how we have a right
to our empire ... or are now attacking you because of wrong that you have done us ... .[I]n
return we hope that you, instead of thinking to influence us by saying that you did not join the
Spartans, although their colonists, or that you have done us no wrong, will aim at what is
feasible, holding in view the real sentiments of us both; since you know as well as we do
that right, as the world goes, is only in question between equals in power, while the strong
do what they can and the weak suffer what they must.

Melians: As we think, at any rate, it is expedient — we speak as we are obliged, since you
enjoin us to let right alone and talk only of interest — that you should not destroy what is our
common protection, namely, the privilege of being allowed in danger to invoke what is fair
and right, and ... you are as much interested in this as any, as your fall would be a signal for
the heaviest vengeance and an example for the world to meditate upon. (Emphasis added).

Athenians: ... [W]e have come here in the interests of our empire, and ... for the preservation
of your country; as we would desire to exercise that empire over you without trouble, and see
you preserved for the good of us both.’

Melians: It may be your interest to be our masters, but how can it be ours to be your slaves?
Athenians: To you the gain will be that by submission you will avert the worst; and we shall
be all the richer for your preservation.

Melians: But must we be your enemies? Will you not receive us as friends if we are neutral
and remain at peace with you?

7 Vlastos was less impressed than White by Diodotus’ performance. (Vlastos 1994: 130).

8 Thucydides, translation available at https://public.wsu.edu/~hughesc/melian_dialogue.
htm.

°1d.
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Athenians: No, your enmity is not half so mischievous to us as your friendship; for the one is
in the eyes of our subjects an argument of our power, the other of our weakness ... So that
your subjection will give us an increase of security, as well as an extension of empire...

Melians: ... how base and cowardly would it be in us, who retain our freedom, not to do and
suffer anything rather than be your slaves.

Athenians: Not so, if you calmly reflect: for you are not fighting against equals to whom you
cannot yield without disgrace, but you are taking counsel whether or not you shall resist an
overwhelming force. The question is not one of honor but of prudence. ... Donot ... be ...
deluded; avoid the error of [imagining you can avoid defeat or listening] to prophecies and
oracles and the like, which ruin men by the hopes which they inspire in them.

Melians: We know only too well how hard the struggle must be ... . Nevertheless we do not
despair ... because we are righteous, and you against whom we contend are unrighteous; and
we are satisfied that our deficiency in power will be compensated by the aid of our allies ....

Athenians: ... Of the gods we believe, and of men we know, that by a law of their nature
wherever they can rule they will. This law was not made by us, and we are not the first
who have acted upon it; ... and we know that you and all mankind, if you were as strong
as we are, would do as we do... [Y]ou ought to see that there can be no disgrace in yielding
to a great city which invites you to become her ally on reasonable terms, keeping your own
land, and merely paying tribute; and that you will certainly gain no honor if, having to choose
between two alternatives, safety and war, you obstinately prefer the worse. To maintain our
rights against equals, to be politic with superiors, and to be moderate towards inferiors is the
path of safety. Reflect once more when we have withdrawn, and say to yourselves over and
over again that you are deliberating about your one and only country, which may be saved or
may be destroyed by a single decision."

The Melians refused to surrender their liberty and fought bravely, but the Athe-
nians easily conquered them, and carried out the harsh penalty that Creon had advo-
cated against the Mytileneans, killing every adult male and selling the women and
children into slavery. Then Athens sent some 500 settlers of her own to colonize
the island.

James B. White condemns “what the Athenians say and do here” as “not only bru-
tal but irrational.” (White 1984: 77). The problem is not that Athens is so self-inter-
ested; premises of self-interest operated in the language in earlier debates also.

What is wrong is that the culture through which self-interest could intelligibly be expressed
has been destroyed. Athens is left with self-interest alone, the desire for power without a
culture to give it bounds and meaning. Not only is ambition of this sort unlimited, it is in-
coherent and irrational; for without a comprehensible world there can be no way of reason-
ing about it or acting within it. One cannot be self-interested without a language of the self;
one cannot have power without community. In this sense, then as now, the language of pure
self-interest proves to be parasitic upon the culture it destroys (Id.: 79).

' Thucydides, translation from http:/web.mit.edu/dimitrib/www/Milos_Photos/Milian_
Dialogue.html. For some unexplained reason this MIT transcript refers to the Melians as
Milians. I have replaced it with the generally accepted term Melians.
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White suggests that Thucydides “does not so much show a new stage in [Athens’]
moral decay as demonstrate the consequences of her situation” (Ibid.).

The Melian dialogue ... enacts a kind of tragedy, for Athens is caught in circumstances, part-
ly of her own devising, from which she cannot extricate herself. She now learns in a new way
what it means for her to build an empire, which “anyone would do,” and to talk about it as she
has done'' (Id.: 80).

4. The Syracuse Expedition

In March of 415 B.C. The Athenian assembly debated whether to give aid to the
people of Segesta — a minor ally in Sicily at the western edge of the Greek world —
who were threatened by Selinus, another city in Sicily. Doing so would open a new
front in the war and draw in Syracuse, a larger and more formidable opponent. The
brilliant but unscrupulous Alcibiades recognized in the Segestans’ request a suffi-
cient pretext for Athens to invade Sicily and led the argument in favor of imperialist
expansion. The older, more conservative Nicias strenuously opposed the scheme as
too expensive and too risky. He argued that even if Athens conquered Sicily, she could
not hold it in subjection and still have resources to restore and maintain her closer-in
empire. Moreover, Sparta, Corinth and other opponents were on Athens’ doorstep
and would be ready to pounce. As Vlastos put it, “[g]ood sense” was on the side
of Nicias, but “imperial greed and pride” prevailed and Athens went “headlong
into the adventure” (Vlastos 1994: 128 f). Athens provided the massive financing
that Nicias had argued would be necessary for such an undertaking, and soon the
“greatest expeditionary force ever assembled in Greece”(Id.: 129) set sail for Sicily.

' A contemporary extraction of tribute and submission is described by John Perkins in his
books, Confession of an Economic Hitman (2003), and The Secret History of the American
Empire: The Truth About Economic Hit Men, Jackals, and How to Change the World (2008),
and again in the documentary video, “Speaking Freely Volume 1: John Perkins (2007).”
Working for a consultancy firm that fronted for shared interests of international corporations
and the IMF/World Bank, Perkins’ job was to peddle odious loans the proceeds of which were
funneled back to American multi-national corporations while the burden of which was im-
posed on the victim country whose assets would be confiscated for imperial ends, the lands
seized for export crops, the infrastructure privatized for profit, and a significant chunk put in
the pockets of the cooperative soon-to-be comprador. When faced with a president loyal to his
country’s national interest, Perkins would persuade him by conveying — usually without ha-
ving to say in full — a message that may be paraphrased thusly, “Mr. President, you may think
that refusing this offer is in your country’s and your family’s best interests, but I urge you to
consider that it may be otherwise. If you decline this generous offer, the jackals (CIA assas-
sins-coup organizers) will visit you, and in the unlikely event that their visit is unsuccessful
because of the strength and loyalty of your security and military, a pretext will be generated for
direct military intervention. Your military will be broken, your infrastructure destroyed, your
people slaughtered and dispersed as sadly happened in Iran, Guatemala, Indonesia, Iran, Iraq,
Chilé, Panama and so many other unfortunate countries; your family may miss its father and
husband with its future no longer secured, and your successor, I assure you, will be far more
compliant with our demands than you wish to be. So, please, I urge you as a true patriot to
consider carefully just what is in the best interests of your country.”
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Thucydides declared that no armament so magnificent or costly had ever been lent
out by any single Hellenic power. The boldness of the scheme and the magnificence
of the spectacle attracted great attention, admiration, and awe. “Never had a greater
expedition been sent to a foreign land; never was there an enterprise in which the
hope of future success seemed to be better justified by actual power.”'? Yet, it
ended in total disaster for Athens." Most of their soldiers and sailors were killed;
the 7,000 survivors were captured and set to work in Sicilian rock quarries under hor-
rendous conditions. Nicias, who had opposed the war, was executed by the Syracu-
sans.

This last and final step in the degradation of Athens is marked when even utterly
cold and ruthless self-interest, no longer informed or constrained by values or decen-
cy, can no longer function rationally on even an instrumental basis, so drowned is it in
its own imperial hubris.

White characterized the speeches from these events as marking “successive stages
in the deterioration of a culture of argument.” The process is natural, “each stage cre-
ating the seeds of the next.” The Athenians’ talk at Melos White sees as “an advanced
version of the way Diodotus talked, which was in turn a development of the Athenian
speech at Sparta, which itself built on materials in the original Corcyrean debates.”

But this is not the story of words alone, for as language deteriorates, so does everything else.
At Melos the Athenians do not merely talk in an objectionable way; they also slaughter the
people. The interaction between speech and conduct is one of Thucydides’ deep themes,
perhaps nowhere more explicit than in the famous excursus on the effects of the wave of
civil wars that swept through Greece as a consequence of the Peloponnesian War, beginning
with the civil war successfully fomented by Corinth at Corcyra. (White 1984: 81)

IV. Parallels to the U.S. Today

Thucydides described how changes in values and language went hand in hand.
Irrational boldness was considered manly loyalty to one’s partisans; prudent delay
was deemed specious cowardice, moderation a disguise for unmanliness and perhaps
hinting at disloyalty, and a well-rounded intelligence a disqualification for action.
While a similar list might be provided for America today, some of the examples
that first come to mind are of a somewhat different nature. But before addressing
them we should take note of the nature of the general process by which the blindness
of “American exceptionalism” and its kin is generated. In his classic 1902 work Im-
perialism, the great political economist J.A. Hobson asks and sketches a partial an-
swer to a central question:

"2 The Aftermath (MIT on Melian Dialogue) supra note 11.

'3 Shortly after the expedition set out, Alcibiades fell out of favor in Athens and fled to
Sparta, where he provided counsel to Athens’ enemy.
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It remains to answer the question, “Why does Imperialism escape general recognition for the
narrow, sordid thing it is?” Each nation, as it watches from outside the Imperialism of its
neighbors, is not deceived; the selfish interests of political and commercial classes are
seen plainly paramount in the direction of the policy. So every other European nation rec-
ognizes the true outlines of British Imperialism and charges us with hypocrisy in feigning
blindness. This charge is false; no nation sees its own shortcomings; the charge of hypocrisy
is seldom justly brought against an individual, against a nation never. ...It is difficult to set
any limit upon the capacity of men to deceive themselves as to the relative strength and worth
of the motives which affect them: politicians, in particular, acquire so strong a habit of set-
ting their projects in the most favourable lights that they soon convince themselves that the
finest result which they think may conceivably accrue from any policy is the actual motive of
that policy. As for the public, it is only natural that it should be deceived. All the purer and
more elevated adjuncts of Imperialism are kept to the fore by religious and philanthropic
agencies; patriotism appeals to the general lust of power within a people by suggestions
of nobler uses, adopting the forms of self-sacrifice to cover domination and the love of ad-
venture (Hobson 1902: 197 ).

1. Euphemisms and their Opposite

Many of the most notorious examples of the manipulation of language involve
euphemisms reflecting a corruption of language and thought: “regime change” for
overthrowing the often democratically elected government of a sovereign state in de-
fiance of international law; creating a “no-fly zone” for destroying a sovereign coun-
try’s air force, sometimes followed by a bombing campaign by the foreign war planes
against a vast array of targets, including civilians supporting their legitimate govern-
ment, to facilitate “regime change.” Speaking openly of itself as the world hegemon,
the Department of Defense National Defense Strategy of the United States 2005 de-
clared itself above international law, and while addressing the vulnerabilities that its
imperial posture produces, it condemned the use of such by those who would seek its
protection as a “strategy of the weak.”"

Our predominant position in world affairs will continue to breed unease, a degree of resent-
ment, and resistance.

Our strength as a nation state will continue to be challenged by those who employ a strategy
of the weak using international fora, judicial processes, and terrorism. (p. 5)

If I may take the liberty of translating this back into something akin to a topic-neu-
tral language: Those who cannot match our sheer power for killing, destruction and
coercion must resort to what we hold in open contempt, “a strategy of the weak” that
first appeals to considerations of humanity or international law, then a judicial proc-

' Hobson focuses on varieties of satisfying illusions and self-deception, but scants analysis
of consciously cynical and deceitful Machiavellianism, so much of which is found among
neoconservatives.

' Department of Defense National Defense Strategy of the United States 2005, at 5,
available at https://history.defense.gov/Portals/70/Documents/nds/2005_NDS.pdf?ver=2014-
06-25-124535-143 (last visited August 11, 2018).
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ess to uphold them, and if that fails, martial resistance with whatever means are avail-
able to it, which we shall deem to be “terrorism,” perhaps in not-so-subtle fashion
equating those who seek protection from international fora with terrorists. Our gov-
ernment certainly seems determined to deny international fora to those it and its allies
force into armed resistance which can then be branded “terrorism.” In Holder v. Hu-
manitarian Law Project the Supreme Court ruled that teaching Hamas peaceful
means of airing and expressing its grievances, including how to use the United Na-
tions as a forum, was barred by anti-terrorism statutes as constituting the provision of
“material support or resources.” (561 U.S. 1 (2010))

The United States does not engage in torture (Bush, repeated on many occasions),
but uses “enhanced interrogation.” In these cases, the coining of new words and
phrases suggests that the words that are being avoided have not lost or changed
their meaning but have retained it — and most importantly their negative connotation.
Thus, these new phrases serve to alter and even blot out the shameful reality that
moral intuitions still prohibit. In the U.S. today euphemisms have been deployed
to facilitate a deadening of conscience. The mutilated civilian victims of bombing
raids, so poignantly represented in Pablo Picasso’s painting Guernica, are now dis-
missed as “collateral damage” — unintended and regrettable but unavoidable and
“justified” by Jesuitical soul-cleansing found in such rationalizations as the Doctrine
of Double Effect.

When Mussolini’s army invaded Ethiopia, Emperor Haile Selassie stirred the
world with his speech before the League of Nations: the injustice of a highly devel-
oped and mechanized army with modern weapons killing men who had only spears to
defend themselves seemed obvious to all.'® Today, the U.S. military uses the term
“asymmetrical warfare” to imply a moral equivalence if not an outright moral supe-
riority of the use of expensive, sophisticated modern weaponry against the resistance
by fighters possessing vastly inferior resources who must often rely on improvised
weapons. In Gillo Pontecorvo‘s famous film, Battle of Algiers (1966), Algerian
women put on make-up and dressed as Frenchwomen to sneak bombs into the Euro-

191t should be noted, however, that there were exceptions, such as William J. (“Bill”)
Donovan, the head of the Office of Strategic Services (OSS), generally referred to as the
precursor of and model for the CIA, who congratulated Mussolini on his great victory. David
Wise, Douglas Waller’s “Wild Bill Donovan,” on the OSS spymaster (February 27, 2011)
http://www.washingtonpost.com/wp-dyn/content/article/2011/02/25/AR2011022506282.
html?noredirect=on (last accessed June 8, 2018). Strong USA pro-fascist sentiments are also
reflected in the reaction to a speech given by General Smedley Butler to a private club in
Philadelphia January 19, 1931, arguing that America must stay armed. A friend of his driving
with Mussolini through the countryside “ran over a child and my friend screamed. Mussolini
said he shouldn’t do that, that it was only one life and the affairs of state could not be stopped
by one life.” Butler commented scornfully, “How can you talk disarmament with a man like
that?” Butler was arrested and held for court martial on charges of “conduct to the prejudice of
good order and discipline” and “conduct unbecoming an officer and a gentleman,” but even-
tually garnered enough political support for charges to be dropped. Jules Archer, The Plot to
Seize the White House: The Shocking TRUE Story of the Conspiracy to Overthrow FDR,
Skyhorse Publishing, 1973, 2007, 110-116.
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pean quarter in innocent-looking baskets. The Pentagon wants Americans now to
identify with the reporter who asked a captured official of the National Liberation
Front (FLN), “Isn‘t it a dirty thing to use women ‘s baskets to carry bombs to kill in-
nocent people?” and to feel no sympathy for the official’s answer:

And you? Doesn‘t it seem even dirtier to you to drop napalm bombs on defenseless villages
with thousands of innocent victims? It would be a lot easier for us if we had planes. Give us
your bombers, and we‘ll give you our baskets.

The lethal targeting and murder by IDF snipers of unarmed Palestinian civilians
protesting their imprisonment on the 70™ anniversary of the Nakbah, on their own
side of a barricaded open-air concentration camp, becomes a “bloody clash” between
implied equals in the mainstream consciousness, justifying even more bloodletting.
Even more miraculously, the deliberate targeting of children is represented as a whol-
ly justified means of what Israel terms “self-defense” necessary ““to preserve the safe-
ty and quality of life of the residents of the State of Israel.”’” Commenting on this
tragedy, Gideon Levy, the conscience of Israel’s most respected newspaper, “Haa-
retz,” warns that genocide is only a whisper away.

If 60 stray dogs were shot to death in one day by IDF soldiers, the whole country would raise
an outcry. The dog slaughterers would be put on trial, the nation of Israel would have devoted
prayers to the victims, a Yizkor service would be said for the dogs slaughtered by Israel.

But on the night of the Palestinians’ slaughter, Zion rejoiced and was jubilant: We have an
embassy and a Eurovision. It’s difficult to think of a more atrocious moral eclipse. ... We’re
already there. That moment is here. Rwanda is coming to Gaza and Israel is celebrating. Two
million human beings we’ve imprisoned already, and their fate matters to no one. (Levy

2018).

The “responsibility to protect” has become a justification for major powers to in-
vade a sovereign country or send missiles and bombs to destroy pharmaceutical
plants, cancer research institutes, and government facilities of all kinds. When the
U.S. finances any anti-government groups in a country, it is spreading “democracy”
whether the groups engage in peaceful political protest or engage in armed rebellion
against their government, and whether or not a brutal totalitarian regime takes power,
so long as it is USA-compliant. As Harold Pinter put it in his 2005 Nobel Laureate
address, speaking of U.S. policy in Central America during the 1980s:

Direct invasion of a sovereign state has never in fact been America’s favoured method. In the
main, it has preferred what it has described as “low intensity conflict.” Low intensity conflict

' Brigadier-General (Res.) Zvika Fogel interviewed on the Yoman Hashevua program of
Israel’s Kan radio, 21 April 2018, quoted by Craig Murray, “Condemned By Their Own
Words,” Information Clearing House, April 23, 2018, at http://www.informationclearinghouse.
info/49286.htm. Although Fogel does not use the term “self-defense” he implies it at every
turn and it is routinely used explicitly by Israel, e.g., “Despite growing condemnation for the
deaths of 60 Palestinians on the Gaza border yesterday, Israel defended its military’s actions as
an act of self-defense in the face of a mass attack.” Ben Sales, New York Jewish Week, May
16, 2018, “Israel Defends Gaza Crackdown As Self-Defense” (https://jewishweek.timeso
fisrael.com/israel-defends-gaza-crackdown-as-self-defense/).
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means that thousands of people die but slower than if you dropped a bomb on them in one fell
swoop. It means that you infect the heart of the country, that you establish a malignant
growth and watch the gangrene bloom. When the populace has been subdued — or beaten
to death — the same thing — and your own friends, the military and the great corporations,
sit comfortably in power, you go before the camera and say that democracy has prevailed
(Pinter 2005).

Thus, instead of invading and occupying countries, the U.S engages in “human-
itarian intervention” to bring about “regime change” and may then build military
bases and leave troops in the country to protect the people against the former govern-
ment and its supporters.'® “Red lines” become benchmarks that “rebel” groups can
seek to achieve to win support from the large powers. The U.S. complains about Rus-
sia and Iran “interfering” by responding to requests for defense assistance from the
duly elected Syrian government to help defend itself against U.S. and other foreign-
sponsored jihadists. It charges “interference” even when these powers supply human-
itarian aid, and does so even though the U.S. itself had supplied and continues to sup-
ply the weapons and training to the groups engaged in armed resistance against the
legal government of Syria, including aid directly and indirectly to terrorist jihadists.
It does not count as “interference” any of its actions above, nor its uninvited illegal
dispatch of troops, special forces, and reporters to portions of the country that it has
seized in the name of peace and protection from the jihadists it has funded and
trained. With what then can Russia and Iran be “interfering” if not the plan for un-
fettered global domination set forth in such offerings as the Wolfowitz Doctrine and
its avatars?"® The Wolfowitz Doctrine, which seeks to maintain “full spectrum dom-
inance” over all other nations so that the United State may impose its will upon them,

'® Imagine how odd it would seem to claim during WWII that the German troops in France
were protecting the French people against the French anti-Vichy Resistance or those in Nor-
way protecting the Norwegian people against Communists and other anti-Quisling extremists.

1 “Qur first objective is to prevent the re-emergence of a new rival, either on the territory
of the former Soviet Union or elsewhere, that poses a threat on the order of that posed formerly
by the Soviet Union. This is a dominant consideration underlying the new regional defense
strategy and requires that we endeavor to prevent any hostile power from dominating a region
whose resources would, under consolidated control, be sufficient to generate global power.
These regions include Western Europe, East Asia, the territory of the former Soviet Union, and
Southwest Asia. There are three additional aspects to this objective: First, the U.S. must show
the leadership necessary to establish and protect a new order that holds the promise of con-
vincing potential competitors that they need not aspire to a greater role or pursue a more
aggressive posture to protect their legitimate interests. Second, in the non-defense areas, we
must account sufficiently for the interests of the advanced industrial nations to discourage
them from challenging our leadership or seeking to overturn the established political and
economic order. Finally, we must maintain the mechanisms for deterring potential competitors
from even aspiring to a larger regional or global role. An effective reconstitution capability is
important here, since it implies that a potential rival could not hope to quickly or easily gain a
predominant military position in the world.” “Excerpts From Pentagon’s Plan: ‘Prevent the
Re-Emergence of a New Rival’” (https://www.nytimes.com/1992/03/08/world/excerpts-from-
pentagon-s-plan-prevent-the-re-emergence-of-a-new-rival.html).
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now threatens us with the very same incapacity that brought Athens such grief at Syr-
acuse.

Thus “malphemisms” or dysphemisms may be as important as euphemisms. Not
only does any government the U.S. doesn’t like risk being designated a mere “re-
gime” and its President or Prime Minister a “dictator,” but even the U.S.’s own Pres-
ident dare not deviate from canon. Thus we have Donald Trump, not as an ideologue
but as a pragmatic peacemaker, a businessman, who understands that good relations
with Russia, a better understanding between two countries, each of which could an-
nihilate the world, is something to be desired even though it is incompatible with Ne-
oconservative scripture. But so powerful a biblical force does it represent that even
though Trump ran on a platform to normalize relations between the U.S. and Russia
and won with it; and even though his foreign policy gained support from such unlike-
ly but very well informed progressive political analysts as William Greider, Glen
Ford, John Pilger, Jean Bricmont, Stephen F. Cohen and William Blum,? his efforts
can now be labelled “nothing short of treasonous” by no less a figure than former CIA
director John Brennan, with accusations from other intelligence chiefs not far be-
hind.*!

I'suggest that what galls and infuriates these men beyond reason is Trump respect-
ing Putin, a man hewing as best he can to principles that they have long since aban-
doned, and doing so from a position of strength, not weakness. Putin’s March 1, 2018,
speech revealed Russia’s advanced weaponry and laid bare both their own moral
bankruptcy, and their gross incompetence at leading the United States on a path of
rational self-interest. I remind readers of President Putin’s “A Plea for Caution
from Russia” published in the New York Times on the twelfth anniversary of
9/11. In it, Putin pleads for the United States to follow international law with respect
to Syria so the United Nations will not collapse as did the League of Nations. He ar-
gues that the destabilizing military attacks by the U.S. and its proxies undermine any
peaceful solution to Middle East issues, including both the Israeli-Palestinian con-
flicts and “the Iranian nuclear problem,” and that the flagrant violation of internation-
al law makes nuclear proliferation inevitable because “if you have the bomb, no one
will touch you.” Finally, he urges:

2 John V. Walsh “Leading Antiwar Progressives Speak Favorably of Aspects of Trump’s
Foreign Policy” (June 23, 2016, http://www.informationclearinghouse.info/article44953.htm).

2! “Former intel chiefs condemn Trump’s news conference with Putin” Megan Vasquez,
July 16, 2018 CNN news (https://www.cnn.com/2018/07/16/politics/john-brennan-donald-
trump-treasonous-vladimir-putin/index.html) I am not ignoring that these charges are ost-
ensibly protests against Trump respecting Putin’s word that Russia did not interfere in the
2016 presidential elections over his intelligence chiefs. Rather, that charge is part of the holy
war against Russia and though I will not detail reasons here, I consider it wholly unsupported
by evidence, preposterous on its face, with many of its particular incarnations damningly
refuted by such intelligence notables, whistleblowers, and political analysts as former UK
Ambassador to Uzbekistan Craig Murray, former DIA Director of Technical Services William
Binney, former CIA officer Ray McGovern, Emeritus Princeton Professor of Russian Studies
Stephen Cohen, and many, many others.
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‘We must stop using the language of force and return to the path of civilized diplomatic and
political settlement. ...

If we can avoid force against Syria, this will improve the atmosphere in international affairs
and strengthen mutual trust. It will be our shared success and open the door to cooperation on
other critical issues.

My working and personal relationship with President Obama is marked by growing trust. I
appreciate this. I carefully studied his address to the nation on Tuesday. And I would rather
disagree with a case he made on American exceptionalism, stating that the United States’
policy is “what makes America different. It’s what makes us exceptional.” It is extremely
dangerous to encourage people to see themselves as exceptional, whatever the motivation.
There are big countries and small countries, rich and poor, those with long democratic tra-
ditions and those still finding their way to democracy. Their policies differ, too. We are all
different, but when we ask for the Lord’s blessings, we must not forget that God created us
equal.

One can almost hear echoes of John F. Kennedy’s commencement speech at
American University, “A Strategy for Peace,” just months before his assassination,
which was equally hateful to his enemies:

So, let us not be blind to our differences — but let us also direct attention to our common
interests and to the means by which those differences can be resolved. And if we cannot
end now our differences, at least we can help make the world safe for diversity. For, in
the final analysis, our most basic common link is that we all inhabit this small planet.
We all breathe the same air. We all cherish our children‘s future. And we are all mortal.*

The profound animus against Putin is ancient, but the specific charge of “treason”
against Donald Trump devolves from Putin‘s March 1* speech that has been almost
universally misrepresented in mainstream media. Putin recounted how he had urged
in vain with the Bush administration not to withdraw unilaterally from the 1972 Anti-
Ballistic Missile Treaty that was designed to ensure mutual safety by preventing ei-
ther side from protecting itself against nuclear assault. Facing what it took to be a
broken and defeated Russia that must suffer what it would impose, the U.S. mocked
Russia’s weakness and ignored Putin’s continuing efforts to use negotiations instead
of missiles, and did so even as he warned that the world would become destabilized
and that Russia would respond asymmetrically to prevent this. At the 2007 Munich
Security Conference Putin openly challenged U.S. unilateralism. He stated that Rus-
sia would not be drawn into a pointless arms race, that it would not waste precious
funds building its own ABM defense system, but would respond on-the-cheap,
“asymmetrically,” and he detailed the fruits of such labor during the second part
of his March 1, 2018, address to the Russian Federal Assembly. Putin revealed an
array of next-generation nuclear weaponry — intended only to preserve the balance
of power, and peace — that were invincible to any conceivable ABMs that the United

22 Commencement Address at American University in Washington, June 10, 1963; http://
www.presidency.ucsb.edu/ws/?pid=9266.
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State had or could ever produce.” Putin reminded the U.S. that he had been trying to
avoid wasting such resources, and with his usual tact he obliquely pointed out that the
imperial hubris of its leaders had destroyed their capacity for rational self-interest and
cost the nation dearly, not spelling out that the U.S. had wasted hundreds of billions of
dollars:

I hope that everything that was said today would make any potential aggressor think twice,
since unfriendly steps against Russia such as deploying missile defences and bringing NATO
infrastructure closer to the Russian border become ineffective in military terms and entail
unjustified costs, making them useless for those promoting these initiatives. ...

Now we have to be aware of this reality and be sure that everything I have said today is not a
bluff — and it is not a bluff, believe me — and to give it a thought and dismiss those who live in
the past and are unable to look into the future, to stop rocking the boat we are all in and which
is called the Earth.**

We all live on the same earth, all breath the same air, and are all mortal and if we
collectively are to continue doing so, as Putin emphasized, the time to talk is always
now. But this is heresy against the Empire from Putin, and “treason” from Trump.?

2. The Particular Case of Torture and “Enhanced Interrogation”

The euphemism “enhanced interrogation,” was initially used to deny publicly that
the United States policy actually condoned the use of torture. President George W.
Bush said repeatedly that the United States does “not engage in torture” (Sandholz
2009: 593). The possible truthfulness of that statement depended upon drawing some

3 See Keir A. Lieber and Daryl G. Press, Foreign Affairs, March/April 2006 “The Rise of
U.S. Nuclear Primacy” for the overarching plan to which pre-emptive nuclear attack is central.
U.S. nuclear policy is designed for pre-emptive nuclear strike, or threat thereof, combined
with an anti-ballistic missile system that would prevent effective retaliation and compel
compliance. Russia’s solution is conceptually simple. Anti-ballistic missiles (ABMs) require
that their target have a fixed trajectory so that an interception point may be calculated. Russia’s
new weapons not only fly at hypersonic speeds faster than any U.S. missiles, but also vary
their course so that no calculable intercept point exists. Russia’s new weapons prevent that
from being even conceivably possible.

2 http://en kremlin.ru/events/president/news/56957. Of course, I am not offering an ex-
haustive account of the animus from the U.S. political establishment towards Trump.

% The nature of the heresy is revealed by Republican political consultant Karl Rove, then
Senior Advisor to President George W. Bush, in his 2002 meeting with reporter Ron Suskind:

[Rove] said that guys like me were “in what we call the reality-based community,” which
he defined as people who “believe that solutions emerge from your judicious study of dis-
cernible reality.” I nodded and murmured something about enlightenment principles and em-
piricism. He cut me off. “That’s not the way the world really works anymore,” he continued.
“We’re an empire now, and when we act, we create our own reality. And while you’re studying
that reality — judiciously, as you will — we’ll act again, creating other new realities, which you
can study too, and that’s how things will sort out. We’re history’s actors ... and you, all of you,
will be left to just study what we do.” Putin denied these imperialists the fruits of their
delusions (https://www.nytimes.com/2004/10/17/magazine/faith-certainty-and-the-presidency-
of-george-w-bush.html).
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kind of distinction between the behavior that constitutes torture and what was done
by the American troops, CIA operatives, and mercenary contractors. Yet the initially
secret memos upon which President Bush claimed to rely used the word torture freely
and frequently and sought to justify the practice. Bush’s first use of “enhanced inter-
rogation” as euphemism acknowledged the categorical unacceptability of torture,
and in so doing, illustrated White’s thesis about how words lose their meaning. As
imperial practices require cruelty and savagery incompatible with the values that
form the sinews of its society, that savagery may no longer be recognized, described,
or thought of as such, at least initially. Such is the purpose of the infamous Bybee
memoranda, casuistry of the highest order designed to deny that most U.S. torture
was torture, and thus to legitimate torture under another name. Bybee required torture
to involve a pain like that accompanying death or organ failure, a nonsensical stan-
dard since many deaths and organic failures (e. g., glaucoma induced blindness) are
painless, but thereby suggesting that if no death or organic failure occurred, then no
torture could have occurred. Next, he dismissed as irrelevant as evidence of torture
any psychological damage, no matter how severe, unless it were “lasting psycholog-
ical harm” like “post-traumatic stress disorder” so that “there is [a] significant range
of acts that though they might constitute cruel, inhuman, or degrading treatment or
punishment fail to rise to the level of torture.” Finally, resonant with the purity of
spirit underlying the Doctrine of Double Effect, Bybee claimed that in order for
his deeds to be torture, the interrogator must have “specifically intended” to produce
just such a pain. Hence, according to Bybee, if the interrogator were acting for some
other end and not specifically intending to produce such pain — that is knowing that
such pain would occur but specifically intending only some other end such as induc-
ing a false confession to justify a geopolitical intrusion — his acts were by definition
not torture. As stronger imperial souls became fully and openly corrupted, this pro-
cess was reflected in the discourse about torture coming to focus most pointedly upon
whether or not it was effective.”®

Like Diodotus in the Mytilene Debate, these domestic U.S. opponents of torture
relied a good deal on the ineffectiveness of torture and placed less emphasis on ethical
considerations and constraints. They focused increasingly on concerns that people
under torture cannot be relied upon; torture does not bring out the truth but rather
induces the victim of torture to tell his or her interrogators anything they want to
hear. The loss of a moral compass led them to ignore and largely abandon the
kind of language that enabled most countries of the world to sign a treaty denouncing
torture and renouncing its use under any circumstances. They thus unthinkingly con-
ceded the irrelevance of the arguments against torture as such an intrinsic evil as to
never be institutionally sanctioned. Increasingly the crucial question in the United
States boiled down to whether or not torture “works,” whether it could deliver the
goods supposedly needed to “protect” the U.S. against its villainous enemies. And

? https://nsarchive2.gwu.edu/NSAEBB/NSAEBB127/02.08.01.pdf. Alfred McCoy offers a
similar analysis for the final component in A Question of Torture: CIA Interrogation, From the
Cold War to the War on Terror, 121.
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if it did, then we enjoyed the unfettered freedom of Creon urging the slaughter of the
Mpytilenians. Vice-President Dick Cheney, arguably much if not most of the time the
de facto U.S. President, publicly supported torture even if it required torturing entire-
ly innocent persons, saying “I have no problem as long as we achieve our objective.””’
The knowing abuse of innocents became official U.S. policy as part of what Colin
Powell’s former Chief of Staff, Colonel Lawrence Wilkerson, termed the “mosaic
philosophy”:

Simply stated, this philosophy held that it did not matter if a detainee were innocent. Indeed,
because he lived in Afghanistan and was captured on or near the battle area, he must know
something of importance.... All that was necessary was to extract everything possible from
him and others like him, assemble it all in a computer program, and then look for cross-con-
nections and serendipitous incidentals — in short, to have sufficient information about a vil-
lage, a region, or a group of individuals, that dots could be connected and terrorists or their
plots could be identified.

Thus, as many people as possible had to be kept in detention for as long as possible to allow
this philosophy of intelligence gathering to work. The detainees’ innocence was inconse-
quential. (Danner 2009).

As Wayne Sandholtz (Ibid.) shows, torture was privately supported by President
Bush and never truly rejected by President Obama. This enabled candidate Donald
Trump to actively promote torture during the 2016 Presidential campaign and to con-
tinue as President to brag about his willingness to embrace it. Just as James B. White
suggested with respect to the Mytilene debate, the focus on efficacy comes at the cost
of sacrificing any meaningful values, let alone the ability to think about the facts. We
lose the ability to recognize that truthful answers may not be the goal if or when the
interrogators are primarily trying to build a “case” for invading another country,” and
that this dark fact may best explain why then Deputy Director of Operations Jose
Rodriguez ordered an eager “Bloody” Gina Haspel to destroy videotapes of the tor-
ture at a Thailand CIA black site, and that she did so even after a White House counsel
had ordered them preserved. Rodriguez called her a “patriot,” a term best understood
in terms of imperial ventures, not for upholding constitutional principles and re-
straints.

%7 John Nichols persuasively described Cheney’s actual power in Dick: The Man Who is
President, 2004. He publicly embraced his position during an interview with Chuck Todd
recounted by Conor Friedersdorf in “Dick Cheney Defends the Torture of Innocents” in The
Atlantic https://www.theatlantic.com/politics/archive/2014/12/dick-cheney-defends-the-torture-
innocents/383741/.

% Senior administration officials pressured interrogators to induce detainees to claim a link
between Saddam Hussein’s Iraq and Al Qaeda. Inquiry Into The Treatment of Detainees in
U.S. Custody: Report of the Committee on Armed Services, United States Senate at 41,
November 20, 2008 (110" Congress, 2™ Session) https://www.armed-services.senate.gov/imo/
media/doc/Detainee-Report-Final_April-22-2009.pdf.
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Propagandists also misdirect attention by hypotheticals focused on the possibility
of imminent attack — the ticking time bomb argument® — when that seemed never to
be the practical situation. In reality the goal of some interrogators had little to do with
truth or national security but everything to do with establishing some justification for
invading Iraq, a country that in fact had nothing to do with 9/11.% Finally, the upshot
is that instead of enforcing the Torture Treaty, duly signed and ratified by the United
States, in 2018 the U.S. Senate confirmed President Trump’s nomination of a CIA
operative who, under the Treaty, should be prosecuted for the crime of torture; instead
she has been promoted to head the Agency. Headlines in the U.S. reported that the
nominee to head the CIA “promises not to torture,” but that she refused to condemn
“waterboarding” — long established as a form of torture.

3. Replacing Hypocrisy with Realism or Shifting
from Mytilene to Melos?

George Bush and Tony Blair made a serious, however knowingly false and deceit-
ful, effort to justify to the public the U.S.-led invasion of Iraq, claiming that Iraq had
weapons of mass destruction and that Saddam Hussain had been complicit in the 9/11
attacks on the World Trade Center and Pentagon in 2001.3' As the invasion of Iraq
became a fait accompli and more or less accepted by the American population,
Bush and then Obama could be seen as wavering between trying to claim/create/
imagine moral justification for America’s neo-imperialist wars of conquest — usually
some form of Responsibility to Protect — and simply doing so because the U.S. could
get away with it. It seems to many that President Trump has then surely declined from
hypocritical justification to simple short-term expediency, as Athens declined from
the Corcyrean and Mytilenean debates to the Melian ultimatum. During the 2016
Presidential campaign, Trump criticized the imperialist wars of his predecessors
but then also said having made the mistake of unjustifiably invading Iraq, the U.S.
should at least have stolen all its oil. His threats against North Korea are essentially
demands that the country that lost some two million or more souls — roughly twice
what the U.S. has lost in all its wars combined — from the last U.S. attack surrender its

¥ Back in 1987, the Israeli Landau Commission introduced the “ticking time bomb” sce-
nario: if security officials had reason to believe a suspect had information that could prevent a
terrorist attack, interrogators in Israel could justifiably use “moderate physical pressure” to
protect Israeli lives. Of course, as human rights group pointed out, torture was used as a matter
of routine rather than emergency (https://www.theguardian.com/world/1999/sep/07/israel). In
1999 the Israeli Supreme Court ruled 9—1 against routine torture, but it exempted cases in
which security officials could show “evidence of an impending threat to civilian lives” (Ibid.).

30 See supra note 26.

3! See Charles Lewis and Mark Reading-Smith, “False Pretenses: Following 9/11, Presi-
dent Bush and Seven Top Officials in His Administration Waged a Carefully Orchestrated
Campaign of Misinformation about Saddam Hussein’s Iraq,” January 23, 2008, https://www.
publicintegrity.org/2008/01/23/5641/false-pretenses (accessed 8/25/2018) (report and data base
of 935 false charges against Saddam Hussein’s Iraq by top administrative officials, including
10 by President Bush linking Saddam to Al Qaeda, blamed for the 9/11 attacks).
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means of defending against yet another U.S. attack, or he will blow it up. He does so
because he can, even if it leads to nuclear war.*

At the time of the Mytilene debate, Athens assumed some degree of reciprocity
and a moral entitlement to the support of its allies; hence Creon was able to claim that
Mpytilene was morally wrong to breach the agreement and lead a resistance against
Athens. Increasingly however, as the war went on, Athens relied upon force and fear
to hold its allies in line, and by the time of the Melian dialogue relied upon nothing but
its power and ruthlessness to maintain its empire. Allowing Melos to remain neutral
would be seen as a sign of weakness and threaten Athens’ apparent superiority and
therefore its hold over other city states. It was but a short step for Athens to fear and
expect from its “allied” states a natural animosity, kept in check by Athens’ continued
demonstration of its power. That Melos was innocent of any injury or even ill-will
toward Athens was irrelevant.

So too has there been a gradual shift in the notion of U.S. allies as voluntarily fol-
lowing the lead of the U.S. as theoretical equals to a relationship epitomized by
Bush’s assertion that states are either “with us or against us.” The fiction of putative
equality has given way to an expectation of voluntary submission of U.S. allies as
vassal states as Brzezinski openly called them (Brzezinski: 10, 23, 40 and passim)
and as the President of Russia could hardly fail to notice that they were. Vladimir
Putin remarked to Oliver Stone in the PBS series, The Putin Interviews, “And as
of now, NATO is a mere instrument of foreign policy of the United States. It has
no allies within — it has only vassals.” Boiling as it does just beneath a polite facade,
and often brimming over, a potent combination of threats and bribes keeps the U.S.
“allies” in check. Under Trump the threats especially are becoming less subtle and
more openly acknowledged. Just as Athens in the Melian dialogue recognized or
came to view its allies as subordinates who, if they sensed any weakness in Athens,
would seize the opportunity for greater independence, Trump extended Bush’s “with
us or against us” to require a greater subordination even from staunch allies.

32 LF. Stone describes the deliberate cruel savagery with which that war was waged and
also makes a strong case that the casus belli for the U.S. attack was a manufactured event, an
invented pretext, as with the Gulf of Tonkin pretext that permitted escalating the Vietnam War.
See “The Hidden History of the Korean War,” Monthly Review Press, 1952; second edition
1969. The U.S. refused the DPRK a peace treaty, installed nuclear weapons in South Korea
that it later reportedly removed, but then deliberately and systematically broke its end of the
1994 Agreed Framework established with the Clinton Administration in order to force the
DPRK into resuming its nuclear weapons program in order to justify an Anti-Ballistic missile
“defense” program that was in fact an aggressive tactic to force Russia into submission. See
Keir A. Lieber and Daryl G. Press, op. cit. for the overarching plan to which pre-emptive
nuclear attack is central. For part of its implementation by the U.S. breaking its agreements to
the DPRK, see inter alia, Gareth Porter, “How Cheney and His Allies Created the North Korea
Nuclear Missile Crisis” December 28, 2017; https://truthout.org/articles/how-cheney-and-his-
allies-created-the-north-korea-nuclear-missile-crisis/ and “Lawrence Wilkerson On North
Korea Crisis: U.S. Should Stop the Threats & Own Up to its Role” (http://www.in
formationclearinghouse.info/46900.htm).
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Now, fewer attempts are made to justify hostile economic or military actions, and
claims are simply asserted without evidence, let alone convincing proof, and some-
times flying in the face of the evidence. Trump joins Theresa May in blaming Russia
for the Skripal poisoning of a Russian-born British spy, released from Russian jail
years earlier in a spy exchange, and his Russian daughter, with no proof that there
even was a “novichok” poisoning much less that Russia had anything to do with it
if there was. In April of 2018, France joined the UK and U.S. in bombing Syria
for an alleged nerve-gas attack against its own civilians in Douma on the 7" of
that month, even while the U.S. government itself was openly debating whether or
not the gas attack on civilians — that could not have justified the bombing under in-
ternational law — had even happened. Mainstream media was virtually silent about
what motives Syria could have for such an attack, and discussion of the motivation
of their jihadist opposition to produce such an attack — i.e., the core of a false-flag
narrative — was almost entirely absent. Assertions of suspicion have become a suffi-
cient basis for economic sanctions and even acts of war, and few Americans complain
or protest. The vast majority even fail to recognize that these are acts of war, seeing
them instead as some form of condign punishment because the weaker state is in no
position to retaliate. Worse still, the “punitive” missile attack on Syria was acceler-
ated in the face of potent evidence that the alleged April 2018 Douma nerve-gas at-
tack never happened in order to prevent the Organization for the Prevention of Chem-
ical Weapons (OPCW) from investigating the issue; when it could access the area
after the missile attack the OPCW found that no nerve gas attack had occurred,
and that there was no evidence of a chemical weapons attack.” Literally dozens
of other investigative videos lay responsibility for this Gulf-of-Tonkin like hoax at
the feet of the White Helmets.* To my knowledge, the only mainstream media figure
to consistently challenge and expose this Douma nerve-gas hoax was Tucker Carlson

3 “Interim Report of the OPCW fact-finding mission in Syria regarding the incident of
alleged use of toxic chemicals as a weapon in Douma, Syrain Arab Republic, on 7 April 2018”
(https://www.opcw.org/fileadmin/OPCW/S_series/2018/en/s-1645-2018_e_.pdf). None of the
evidence prevented the overwhelming majority of mainstream media from declaring falsely
that the OPCW had confirmed a chlorine gas attack when it had only reported the presence of
common chlorine residues not indicative of chemical weapons.

3 Here is a small sampling: “Intel Veterans Urge Trump to Seck Evidence Before Attak-
king Syria” (http://www.ronpaulinstitute.org/archives/featured-articles/2018/april/13/intel-vete
rans-urge-trump-to-seek-evidence-before-attacking-syria/). “The search for truth in the rubble
of Douma — and one doctor’s doubts over the chemical attack” (https://www.independent.co.
uk/voices/syria-chemical-attack-gas-douma-robert-fisk-ghouta-damascus-a8307726.html). See
also ‘They gave dates & cookies to kids at Douma hospital’ — father of ‘chem attack’ victim
(https://www.youtube.com/watch?v=JPFaEG9v]T4); ‘We didn’t see any patients with symp-
toms of chemical attack’ — hospital staff in Russian MoD video (https://www.youtube.com/
watch?v=sBmWe5FnSCc); “Destroyed Syrian Scientific Institution Denies Possession of
Chemical Weapons” (https://www.youtube.com/watch?v=MUHBfX6PIv4); “OAN Investiga-
tion Finds No. Evidence of Chemical Weapon Attack in Syria” (https://www.youtube.com/
watch?v=ISXwG-901yU); “No. attack, no victims, no chem weapons: Douma witnesses
speak at OPCW briefing at The Hague”; https://www.youtube.com/watch?v=LIJ7i
HYKTJo&t=578s.
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of Fox News, from April 10 to April 18, 2018. Carlson then went mysteriously absent
from Fox and upon his return had essentially dropped the subject.”

4. Reckless Imperial Greed and Pride Sideline Democracy

The planned Neoconservative (“Neo-Con”) project of following-up on 9/11 by
creating regime change in seven Middle-Eastern countries has some of the same ar-
rogant foolhardiness as the Syracuse expedition of Athens.*® The impossibly insult-
ing spring 2003 ultimatum to Saddam Hussain to leave his country, followed by the
U.S. invasion of Iraq, the first of the seven countries on the Neo-Con list, saw a cam-
paign of “shock and awe” carried out with magnificent and costly armaments sold to
the public by Bush’s public pronouncements of quick success and a welcoming Iraqi
population. Nonetheless, behind the public cheerleading “the facts were fixed around
the policy” which in turn was “justified by actual power,” as Thucydides had said of
Athens’ expedition to Sicily. While not as quickly and obviously proven as disastrous
as Athens’ campaign against Sicily, the Iraq war produced a massive insurgency that
continued long after Bush’s May 1, 2003, triumphant declaration “Mission Accom-
plished!” Virtually every asserted justification for the invasion gradually crumpled,
but the war dragged on and on. And in the middle of it, Bush displayed imperial hubris
of the highest order at the National Press Club, doing a comedy skit at which the as-
sembled media howled in appreciation as the President fumbled around in the search
for the missing WMDs like an absent-minded professor looking for his spectacles,
declaring “Those weapons of mass destruction have got to be here somewhere.”"’
So much for the value of the 1,000,000+ Iraqi lives lost in the slaughter.38

The “humanitarian” destruction of Libya, including the sodomization and murder
of Muammar Gaddafi was more obviously disastrous, but with fewer negative con-

3 Tucker Carlson MIA for 2 Days After Exposing Syria Gas Hoax — Deep State Revenge?
(https://russia-insider.com/en/tucker-carlson-mia-2-days-after-exposing-syria-gas-hoax-deep-
state-revenge/ri23238). Tucker Carlson Misses 3rd Day Without Explanation After Dropping
Syria / Russia Truth Bombs (https://russia-insider.com/en/tucker-carlson-misses-3rd-day-wi
thout-explanation-after-dropping-syria-russia-truth-bombs/ri23243). An acquaintance spoke
with a Fox staffer who confirmed that Tucker had been pulled off air because he had “gone off
the reservation” on the Douma gas attack.

36 «(Full Version) General Wesley Clark Wars were planned seven countries” (https:/www.
youtube.com/watch?v=B3B5xzApMZg); see also Seymour Hersh, Reporter: A Memoir, ex-
cerpts quoted in Zero Hedge, “Ten Bombshell Revelations From Seymour Hersh’s New Au-
tobiography,” available at https://www.globalresearch.ca/ten-bombshell-revelations-from-sey
mour-hershs-new-autobiography/5650041.

37 “Bush laughs at no WMD in Iraq” (https://www.youtube.com/watch?v=GvliUuXjbL4).

% Susan Susman, Los Angles Times, September 4, 2007 “Poll: Civilian toll in Iraq may top
IM” (http://www.latimes.com/world/la-fg-iraq14sep14-story.html). A 2008 review by Harvard
epidemiologists concluded that “despite varying estimates, the mortality burden of the war and
its sequelae on Iraq is large.” Tapp, Christine, Frederick M. Burkle, Kumanan Wilson, Tim
Takaro, Gordon H. Guyatt, Hani Amad, and Edward J. Mills. 2008. “Iraq War mortality
estimates: A systematic review.” Conflict and Health 2:1.
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sequences recognizable to most Americans. (Sawani 2014). It was celebrated by the
hideous cackle of Secretary of State Hillary Clinton: “We came, we saw, he died!”®
To Libyans whose lives have been upended and in many cases ended, and whose
country has been essentially destroyed, the disaster is considerably more apparent.
Similar observations apply to Somalia and Yemen.

In Syria and Ukraine, the extent of U.S. intervention has been exposed and docu-
mented outside of mainstream media, yet few Americans are aware of it and fewer
still have reflected deeply on the causes or consequences. Unless misery, disruption
and regional instability are the actual policy goal, the U.S. Neo-Con policies appear
to have resulted in complete failure, at least for the United States.*

5. American Exceptionalism

Some language struggles seem distinctly American, such as the overt struggle
over the use of the term “fake news.” But for the aggressive labeling of mainstream
corporate media as “fake news” by candidate-, and later President Trump, the term
might well have become a simple ipse dixit broadside attack upon any independent

% See Youssef M. Sawani, The United States and Libya: Turbulent History and Uncertain
Future (Dec 27 2014; https://www.e-ir.info/2014/12/27/the-united-states-and-libya-turbulent-
history-and-uncertain-future/). For the gleeful celebration see Hillary Clinton “We Came, We
Saw, He Died” (Gaddafi) (https://www.youtube.com/watch?v=FmIRYvJQeHM).

0 Philip Zelikow, a Washington insider and avid supporter of Israel, asserted in September,
2002, that “the real threat” Iraq posed was to Israel, not the U.S., but since it would not be “a
popular sell” for the invasion of Iraq, “this is the threat that dare not speak its name.” See Emad
Mekay, “IRAQ: War Launched to Protect Israecl — Bush Adviser,” available at http://www.
ipsnews.net/2004/03/iraq-war-launched-to-protect-israel-bush-adviser/ (last assessed Septem-
ber 29, 2020). The planned wars against seven nations — none of which was connected to 9/11
— confided to General Wesley Clark just after 9/11 corresponded closely to two Zionist or
Neoconservative documents that articulated a plan of war to benefit Israel by destroying its
Middle Eastern neighbors by exacerbating existing ethnic conflict and reducing each sur-
rounding nation to its component tribes or ethnicities insofar as possible, the chief targets
being Iraq, Syria and Iran and Libya. These are the Oded Yinon Plan and “A Clean Break: A
New Strategy for Securing the Realm” by a 1996 study group headed by Richard Perle for
Benjamin Netanyahu that speaks in such coded language as abandoning “peace for land” and
replacing it with “peace through strength,” i.e., gaining its peace on its own terms through
sheer power. For example, “Israel can shape its strategic environment, in cooperation with
Turkey and Jordan, by weakening, containing, and even rolling back Syria. This effort can
focus on removing Saddam Hussein from power in Iraq — an important Israeli strategic ob-
jective in its own right — as a means of foiling Syria’s regional ambitions.” Presumably these
Syrian regional ambitions include taking back the Golan Heights illegally seized by Israel
during its 1967 war of aggression that included invading Syria among its goals. (http://www.
informationclearinghouse.info/pdf/The%20Zionist%20Plan%?20for%?20the %20Middle %
20East.pdf; https://web.archive.org/web/20140125123844/; http://www.iasps.org/strat].htm).
Furthermore, a coterie of former CIA officers and ex-military, Michael Scheuer foremost
among them, have repeatedly warned that U.S. foreign policy in the Middle East and else-
where is serving primarily Israeli, not US, interests. Among the others are Philip Giraldi, Ray
McGovern, and Lawrence Wilkerson.
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journalism that challenges the government/establishment narrative. Instead the term
is part of an ongoing struggle with both supporters and opponents of the status quo
hurling the term at one another, and both with great justification. Unfortunately, the
struggle itself does little to encourage a critical examination of the truth value of pro-
or various anti-establishment reportage; rather discussion takes a form as crude as
“Our news is real; their news is fake” — with little or no effort to determine the
truth of either.

The concept of “American exceptionalism” seems on the other hand to meet only
minimal local criticism and to be widely accepted in the U.S. as a normative claim or
even a purely descriptive one of some objective reality, rather than a particular sub-
jective sentiment and the preference many people feel for their home country. While
the concept of “common sense” has long been abused and has much to answer for,
U.S. courts have taken it further and may now legally rely on “common sense,” in lieu
of examining the evidence that should confirm or disconfirm common sense. The
courts have taken and sanctified the liberty of ignoring objective facts and evidence
and used uninformed “common sense” as a basis for dismissing lawsuits before pre-
trial discovery might produce evidence that would challenge an established “truth.”*'

Alienated from the political process by a tragic inability to bring about change,
Americans are losing their sense of outrage, and have trimmed their thinking and
feeling to fit their impotence. In addition, a post-modern sense of there being only
a relative, malleable, and ever-shifting truth has short-circuited many in the U.S.
from moral judgment and enabled others to silence their internal voice of conscience.
These two developments explain the particular power of the eloquent speech Harold
Pinter delivered as he approached the end of his life.

V. Harold Pinter — Nobel Acceptance Speech

Harold Pinter was awarded the Nobel Prize for literature and presented his accept-
ance speech “Art, Truth & Politics” by video on December 7,2005.** He began with a
quote he had written almost 50 years earlier: “There are no hard distinctions between
what is real and what is unreal, between what is true and what is false. A thing is not
necessarily either true or false; it can be both true and false.” His Nobel speech em-
phasized the importance of distinguishing between truth in art and the truths one must
embrace and confront as a citizen. Defending his assertions as still making sense a
half century later as applied to the “exploration of reality through art,” Pinter ex-
plained that “[t]ruth in drama is forever elusive”: “[T]he real truth is that there

41 Ashcroft v. Igbal, 129 S. Ct. 1937 (2009) (court must “draw on its judicial experience
and common sense” to determine whether plaintiff’s claim is plausible and grant motion to
dismiss if it is not).

2 Pinter was too ill to travel to Sweden and died December 24, 2008, after fighting off a
series of illnesses for the last 8 years of his life (https://www.theguardian.com/culture/2008/
dec/27/harold-pinter-obituary-playwright-politics).
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never is any such thing as one truth to be found in dramatic art. There are many.” As a
writer, he said, “I stand by” these assertions, “but as a citizen I cannot. As a citizen |
must ask: What is true? What is false?”

Pinter invites us to become more critical; to see that facts are facts, and can’t be
changed by, or into, mere opinions. His impassioned speech, taking the facts as he
finds them, demonstrated and legitimized a sense of outrage, thereby encouraging
his audience to reclaim their own diminished or lost sense of outrage. He asserted
that “on the evidence available to us” the majority of politicians are interested in
power and maintaining power, not in truth. “To maintain that power it is essential
that people remain in ignorance, that they live in ignorance of the truth ... . What
surrounds us therefore is a vast tapestry of lies.”

As every single person here knows, the justification for the invasion of Iraq was that Saddam
Hussein possessed a highly dangerous body of weapons of mass destruction, some of which
could be fired in 45 minutes, bringing about appalling devastation. We were assured that was
true. It was not true. We were told that Iraq had a relationship with Al Quaeda and shared
responsibility for the atrocity in New York of September 11" 2001. We were assured that this
was true. It was not true. We were told that Iraq threatened the security of the world. We were
assured it was true. It was not true.

Pinter proceeded to survey the Reagan administration’s policies in Latin America,
whereby democratic governments were subverted and overthrown, replaced by mili-
tary dictatorships that stayed in power by empowering death squads and killing thou-
sands of their citizens as “communists” or simply subversives. “Why were they kil-
led? They were killed because they believed a better life was possible and should be
achieved... They died because they dared to question the status quo, the endless pla-
teau of poverty, disease, degradation and oppression, which had been their birth-
right.”

The United States supported and in many cases engendered every right wing military dic-
tatorship in the world after the end of the Second World War. I refer to Indonesia, Greece,
Uruguay, Brazil, Paraguay, Haiti, Turkey, the Philippines, Guatemala, El Salvador, and, of
course, Chile. The horror the United States inflicted upon Chile in 1973 can never be purged
and can never be forgiven.

Hundreds of thousands of deaths took place throughout these countries. Did they take place?
And are they in all cases attributable to US foreign policy? The answer is yes they did take
place and they are attributable to American foreign policy. But you wouldn‘t know it.

It never happened. Nothing ever happened. Even while it was happening it wasn’t happen-
ing. It didn’t matter. It was of no interest. The crimes of the United States have been system-
atic, constant, vicious, remorseless, but very few people have actually talked about them.
You have to hand it to America. It has exercised a quite clinical manipulation of power
worldwide while masquerading as a force for universal good. It‘s a brilliant, even witty,
highly successful act of hypnosis.*

* The gory details of the monstrous acts that Pinter adumbrates are spelled out in many
sources, but the single best compendium is William Blum, Killing Hope: U.S. Military and
CIA Interventions since WWII, 1995, Common Courage Press.
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Pinter described the U.S. as “very clever” insofar as it has been “[b]rutal, indif-
ferent, scornful and ruthless” and yet sold much of the population on self-love —
as a public relations strategy, clearly “a winner.”

Listen to all American presidents on television say the words, “the American people,” as in
the sentence, “I say to the American people it is time to pray and to defend the rights of the
American people and I ask the American people to trust their president in the action he is
about to take on behalf of the American people.”

Thus, “[1Janguage,” according to Pinter,

is actually employed to keep thought at bay. The words “the American people” provide a
truly voluptuous cushion of reassurance. You don’t need to think. Just lie back on the cush-
ion. The cushion may be suffocating your intelligence and your critical faculties but it’s very
comfortable.**

Pinter asserted that the United States no longer tried to be “reticent or even devi-
ous,” but “puts its cards on the table without fear or favour. It quite simply doesn’t
give a damn about the United Nations, international law or critical dissent, which it
regards as impotent and irrelevant.”

What has happened to our moral sensibility? Did we ever have any? What do these words
mean? Do they refer to a term very rarely employed these days — conscience? A conscience
to do not only with our own acts but to do with our shared responsibility in the acts of others?
Is all this dead?

He presented a series of examples including the treatment of prisoners at Guan-
tanamo, the Pentagon’s “official declared policy” to achieve “full spectrum domi-
nance” —their own term, meaning “control of land, sea, air and space and all attendant
resources,” and American occupation of “702 military installations throughout the
world in 132 countries.”

He did not resist inserting a probably unrealistic note of hope:

Many thousands, if not millions, of people in the United States itself are demonstrably sick-
ened, shamed and angered by their government’s actions, but as things stand they are not a
coherent political force — yet. But the anxiety, uncertainty and fear which we can see growing
daily in the United States is unlikely to diminish.

Pinter can also be sardonic effectively:

ITknow that President Bush has many extremely competent speech writers but I would like to
volunteer for the job myself. I propose the following short address which he can make on
television to the nation. I see him grave, hair carefully combed, serious, winning, sincere,
often beguiling, sometimes employing a wry smile, curiously attractive, a man’s man.

“God is good. God is great. God is good. My God is good. Bin Laden’s God is bad. His is a
bad God. Saddam’s God was bad, except he didn’t have one. He was a barbarian. We are not

* Pinter added, “This does not apply of course to the 40 million people living below the
poverty line and the 2 million men and women imprisoned in the vast gulag of prisons, which
extends across the US.”
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barbarians. We don’t chop people’s heads off. We believe in freedom. So does God. I am not
abarbarian. I am the democratically elected leader of a freedom-loving democracy. We are a
compassionate society. We give compassionate electrocution and compassionate lethal in-
jection. We are a great nation. I am not a dictator. He is. l am not a barbarian. He is. And he is.
They all are. I possess moral authority. You see this fist? This is my moral authority. And
don’t you forget it.”

Pinter’s talk illustrates how character is formed and maintained, by a person, a
culture, and a community. Pinter defined a character for himself and invited his au-
dience to join him. He concludes:

I believe that despite the enormous odds which exist, unflinching, unswerving, fierce intel-
lectual determination, as citizens, to define the real truth of our lives and our societies is a
crucial obligation which devolves upon us all. It is in fact mandatory.

If such a determination is not embodied in our political vision we have no hope of restoring
what is so nearly lost to us — the dignity of man.

VI. A Dissenting View and Conclusion

A friend surprised me by dismissing my praise for the recent work of Philip Al-
ston, who as United Nations Special Rapporteur on extrajudicial, summary or arbi-
trary executions from 2004 -2010, had launched a compelling critique of the U.S.
drone assassination program, and later, as the United Nations Special Rapporteur
on extreme poverty and human rights, examined how, despite its overall wealth,
the growing economic inequality in the United States created instances of extreme
poverty that rose to the level of human rights violations.” The friend’s argument
was that Alston’s report might primarily “contribute to the illusion” that reporting
on poverty in the United States makes a difference, when it actually makes virtually
no difference, but the illusion itself if not actively counterproductive serves to stabi-
lize an existing oppressive system by both allowing relatively harmless venting of
discontent, and creating the impression that such protests matter.

I countered that such double effect was common and reminded my friend of dis-
cussions from the 1970s and 1980s about the danger of social justice litigation ac-
tually harming the cause of justice by working within and seeming to legitimate a
basically unjust system. When public interest lawyers lost a case, their clients
would too often accept the loss as an indication that their case was less just than
they had previously thought. Even when public interest lawyers won a case for a cli-

4> When Philip Alston became the United Nations Special Rapporteur on extreme poverty
and human rights, his first report, issued in 2015, focused on the relationship between extreme
poverty and extreme inequality. He showed how widening economic and social inequalities
around the world stifled equal opportunity, led to laws and institutions favoring the powerful,
and undermined a range of civil, political, economic, social and cultural rights. He recom-
mended giving economic, social and cultural rights the same prominence and priority as civil
and political rights; implementing fiscal policies specifically aimed at reducing inequality;
and putting issues of resource redistribution at the center of human rights debates.
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ent, they ran the risk of legitimating a basically unjust status quo at the same time the
success created some improvement in the lives of some people. The best “solution” to
the dilemma caused by this reality was presented by a member of the Critical Legal
Studies movement in the United States. She suggested that what she tried to do was to
win the victories she could but always remind her clients that what they had won by
her victory was only a small portion of what they and others deserved.*®

My friend, unpersuaded, continued, “How many even know who Denis Halliday
is? And more importantly, what his most important act of protest was, and what it
accomplished?” Halliday was the United Nations Humanitarian Coordinator in
Iraq from September 1, 1997, until he resigned in 1998 because he considered the
sanctions against Iraq to be “genocide” as he explained in his acceptance speech
for the 2003 Gandhi Peace Prize:

I often have to explain why I resigned from the United Nations after a 30 year career, why I
took on the all powerful states of the UN Security Council; and why after five years I con-
tinue to serve the well being of the people of Iraq. In reality there was no choice, and there
remains no choice. You all would have done the same had you been occupying my seat as
head of the UN Humanitarian Program in Iraq.

I was driven to resignation because I refused to continue to take Security Council orders, the
same Security Council that had imposed and sustained genocidal sanctions on the innocent
of Iraq. I did not want to be complicit. I wanted to be free to speak out publicly about this
crime.

And above all, my innate sense of justice was and still is outraged by the violence that UN
sanctions have brought upon, and continues to bring upon, the lives of children, families —
the extended families, the loved ones of Iraq. There is no justification for killing the young
people of Iraq, not the aged, not the sick, not the rich, not the poor.Some will tell you that the
leadership is punishing the Iraqi people. That is not my perception, or experience from living
in Baghdad. And were that to be the case — how can that possibly justify further punishment,
in fact collective punishment, by the United Nations? I don’t think so. And international law
has no provision for the disproportionate and murderous consequences of the ongoing UN
embargo — for well over 12 long years.”’

On May 12, 1996, “60 Minutes” aired an interview of then-U.N. Ambassador Ma-
deleine Albright whom Leslie Stahl asked regarding the U.S. sanctions and the re-
ported death toll of 500,000 Iraqi children, whether it was worth it. Albright replied,
“I think this is a very hard choice, but the price, we think the price, is worth it””* Later
during the interview Albright went on by way of explanation, “my first responsibility
is making sure that United States forces do not have to go and re-fight the Gulf War”

* The author remembers hearing this at a Critical Legal Studies meeting, probably from
either Nancy Gertner or Jeanne Charn, sometime between 1975 and 1984.

4742003 Peace Award: Denis Halliday” (https:/gandhifoundation.org/2003/01/30/2003-
peace-award-denis-halliday-2/).

8 Albright: Iraq Sanctions “Worth It” (Full Context) (https:/www.youtube.com/watch?v=
UYagQugK31s). At no point does Stahl even attempt to make Albright explain, let alone
defend, her answer or its alleged justification.
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as though there were some comprehensible way that the sanctions could prevent such
a war. Leslie Stahl never thinks to ask Albright to explain, let alone defend, her claim
or its justification. This war that the sanctions were supposedly to prevent is the very
war against Iraq that Wesley Clark told us was being planned just after 9/11, and of
course, well before that. Ron Suskind’s book, The Price of Loyalty, cites fired Treas-
ury Secretary Paul O’Neill saying that the coming war against Iraq was discussed
during his first National Security Council meeting, and that the only question
being asked was “How do we go about attacking Iraq?”* Indeed, after being in-
formed the morning of the 9/11 attack that Al-Qaeda was responsible, Secretary
of Defense Donald Rumsfeld attended a meeting at the National Military Command
Center that afternoon where according to notes taken by his aide Stephen Cambone,
Rumsfeld wanted “best info fast. Judge whether good enough hit S.H. [Saddam Hus-
sein] at same time. Not only UBL [Osama bin Laden].... Need to move swiftly.... Go
massive. Sweep it all up. Things related and not.” *° (emphasis added) Rumsfeld was
marching in step with the infamous January 26, 1998 open letter to President Clinton
from the Project for a New American Century, to which he was a signatory, urging
military action against Iraq as a global threat because it might have the capacity to
develop chemical weapons.®'

Put aside for now your wonder that the Secretary of Defense seemed not at all
interested in how Al-Qaeda had managed to breach the greatest security defenses
in the world, but found most pressing at such a moment a need to find a reason to
put Iraq in the cross-hairs. The evidence indicates that the wish of Rumsfeld (and
his Neo-Con allies like James Woolsey, Clinton’s CIA Director) was understood
much as the wish of Henry II of England toward Thomas Becket — “Will no-one
rid me of this turbulent priest?” — but with some self-help involved. Woolsey (falsely)
linked Saddam Hussein to the 9/11 attacks the very day of their occurrence and fol-
lowed it up by generating a fictitious claim of Mohammed Atta meeting with Iraqi
intelligence officers in Prague in April of 2001. When Senate leader Tom Daschle
and Senator Patrick Leahy received letters poisoned with extremely sophisticated
weaponized anthrax that originated from the U.S. military in Ft. Detrick, Maryland,

¥ https://en.wikipedia.org/wiki/Paul_H._O%27Neill, (last accessed July 31, 2018).

" http://www.historycommons.org/timeline.jsp timeline=complete_911_timeline&day_
of_9/11=donaldRumsfeld#a240blameiraq. The Neo-Con response to the anthrax letter attacks,
occurring shortly after and seemingly related to the attacks of 9/11, provides further evidence
of their commitment to attacking Iraq. Letters laced with anthrax and crudely implicating
Muslim extremists (“Death to America, Death to Israel, Allah is great”) were sent to Demo-
cratic Senators Thomas Daschle and Patrick Leahy, who had dragged their feet in passing the
PATRIOT act, and various others, including news organizations. Even before the attacks be-
came publicly known, articles and a book by Judith Miller warned that Iraq might supply
bioweapons to terrorist groups to attack the United States. As evidence mounted that the
anthrax spores used were too sophisticated to have come from al-Qaeda, “accusations against
Iraq grew and became more specific.”

3! http://www.informationclearinghouse.info/article5527.htm (last accessed September 1,
2018).
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the Neo-Cons, with Woolsey in the lead, still wanted to blame Iraq for the attack and
generated false intelligence leaked to Brian Ross of ABC News from three, and then
four “well-placed and separate sources” that the anthrax was “laced with bentonite,”
a claylike substance supposedly unique to Iraq’s anthrax; the fact that the deadly an-
thrax did not contain bentonite was no barrier to their trying to make it (seem) s0.”
Neither Rumsfeld nor Woolsey et. al. is likely to have meditated very deeply upon the
moral lessons meant to be conveyed by a Denis Halliday or a Philip Alston. In light of
such potent chains of political causation, implementing destruction of Neo-Con tar-
gets specified decades previously by the Oded Yinon Plan and “A Clean Break,”*
oblivious or indifferent and contemptuous of the protests of an Alston or a Halliday
and their strategies of the weak, what are we to make of such efforts at resistance? In
light of the Downing Street memorandum revealing that “Bush wanted to remove
Saddam, through military action, justified by the conjunction of terrorism and
WMD. But the intelligence and facts were being fixed around the policy,”* and
the fact that the only head that rolled was David Kelly’s, what is to be done?> Is

32 See Graeme MacQueen, The 2001 Anthrax Deception: The Case for a Domestic Con-
spiracy, (Clarity Press, Inc. 2014). Prague meeting, at 74; bentonite at 80; see generally 72—85
and passim. The October 27 Washington Post reported that as the Bush administration was
retreating from efforts to source the anthrax to Iraq, and James Woolsey and other Neo-cons
persisted in efforts to blame Iraq. “This effort to frame Iraq failed when Ross admitted on
November 1 that the bentonite did not exist. According to MacQueen, “Ross’s sources ...
remained determined to frame Iraq even after the White House had been persuaded to give it
up and was moving on to the lone wolf theory.” 1d at 81.

>3 See supra note 83. The article introducing the Oded Yinon Plan was published in 1982
(see e.g. https://en.wikipedia.org/wiki/Yinon_Plan) and “A Clean Break” was produced in
1996. See e.g. https://www.zerohedge.com/news/2015-07-01/short-history-neocon-clean-
break-grand-design-regime-change-disasters-it-has-fostere.

3 «C reported on his recent talks in Washington. There was a perceptible shift in attitude.
Military action was now seen as inevitable. Bush wanted to remove Saddam, through military
action, justified by the conjunction of terrorism and WMD. But the intelligence and facts were
being fixed around the policy. The NSC had no patience with the UN route, and no enthusiasm
for publishing material on the Iraqi regime’s record.” (https://nsarchive2.gwu.edu/NSAEBB/
NSAEBB328/1I-Doc14.pdf).

% Kelly, a former weapons inspector with the United Nations Special Commission in Irag,
and an employee of the British Ministry of Defence, was the source for a BBC Today program
that the government had “sexed up” the intelligence conveyed to the public in order to justify
attacking Iraq. (https://www.theguardian.com/politics/2013/jul/16/david-kelly-death-10-years-
on) The evidence that he was murdered is compelling; see, e.g. The Strange Death of David
Kelly, 2007, by Norman Baker, Minister of Parliament from 1997-2015. Baker includes a
reported warning from a retired MI6 officer that this was a “wet works” disposal operation and
that the investigator involved should drop his researches, pp.208—-210, also accessible in his
abbreviated October 20, 2007 account, “Weapons Expert Dr David Kelly was Murdered”
https://www.globalresearch.ca/weapons-expert-dr-david-kelly-was-murdered/7134. The chorus
of “rebuttal” to the idea that Kelley was murdered by the state should be understood in terms
of the need to maintain the false narrative that Kelly sought to expose. See also James Corbett,
“Requiem for the Suicided: Dr. David Kelly” (https://www.youtube.com/watch?v=0CPEd
j1100U) which suggests that a book Dr. Kelly was writing would reveal another state crime of
equal or greater depravity.
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such a posture towards Alston’s efforts cynical and defeatist, or does it have a valid
basis? Can the same critique justifiably be applied to Harold Pinter’s speech, and if
not, why not?

Perhaps Halliday’s speech answers part of the question. He resigned because
“there was no choice, and there remains no choice,” if he were to preserve any integ-
rity or self-respect, quite irrespective of whether his resignation produced a further
good; it certainly did not diminish harm to Iraq or subsequent wars against it. We are
free to speak against public policy without having to share Socrates’ concern of being
put to death, but we in turn have little or no hopes of influencing it.

But James B. White would not dismiss Halliday’s resignation as accomplishing
nothing more than preserving his own integrity and self-respect. Through his
words and action Halliday asserted and contributed to a “world of shared meanings”
without which the “corporate struggle for justice” Vlastos referred to could not take
place. Halliday, Pinter, and Alston cannot loosen the ruling elites’ grip on power or
lessen their increasingly brutal, dangerous and illegal abuse of it; yet by managing to
maintain their own “language and judgment and feelings” despite “the pressure of a
world that works in different ways” they have prevented the complete collapse of the
“values that bring worth to a society.” Faced with the “tapestry of lies” that goes un-
challenged, the trivialization and manipulation of political discourse, and the lack of
realistic channels for change, people of conscience find themselves in an abyss of
moral decay with little or no place to stand. Yet if one realizes there are others
who still “see what he sees, respond as he responds, speaks as he speaks” his
sense of isolation recedes and he too can find “possibilities for asserting and main-
taining meaning, for carrying on a collective life.”

Pinter’s speech in my view avoids legitimating or normalizing the injustices he
identifies so well by his effective communication of his outrage and his invitation
to his listener or reader to share in this outrage. The ultimate value of Alston’s
work may depend upon whether it does or can do the same. Even if Alston’s particular
medium — a United Nations report — limits his ability to express outrage in the report,
that would not condemn it as useless or as doing as much harm as good. The report at
least establishes and summarizes valuable facts; the responsibility of preventing the
report from creating an illusion can fall to others. Although mere whining over the
injustices documented by Alston would almost surely be ineffective, an expression of
anger and outrage could help to maintain a language and culture to avoid normalizing
economic injustice. Also, of course, even if Alston’s report included moving expres-
sions of outrage and brilliant invitations to his audience to share in his outrage, as
long as most Americans do not read the full reports and rely upon the summary
and descriptions provided by the Unites States press, they would never hear Alston’s
expressions or receive his invitation.

We need to move beyond nostalgic longing for the days of liberal democracy and
to keep alive the possibilities of justice in the future. It seems quite possible that law-
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yers and linguists could play a useful role in developing and preserving a language
that allows us to talk about justice realistically and without nostalgia.

Last updated 29 September 2018.
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The Practice of the Law
Across Modes and Media

Exploring the Challenges
and Opportunities for Legal Linguists

By Ruth Breeze, University of Navarra

Abstract

The impact of the digital revolution on legal practice has been a constant theme in recent
years, although discussion tends to centre on practical applications (Internet searches, online
legal education, productivity devices, international outsourcing) and issues with complex
legal repercussions (confidentiality, privacy, plagiarism, security against cyberattacks) (Marcus
2008). Aside from their obvious interest in digital resources as a way of obtaining authentic
texts, particularly for building corpora. Legal linguists have generally been slower to respond
to these ongoing changes (Breeze et al. 2014). This paper presents an approach to studying the
practice of the law across modes and media, drawing on van Leeuwen’s (2005, 2013) under-
standing of social semiotics as a multimodal, multimedia phenomenon which can be studied
by analysing language/discourse in combination with other analytical affordances.

Keywords: Multimedia, digital communication, legal practice, alternative dispute resolu-
tion, blogs.

I. Introduction

The impact of the digital revolution on legal practice has sparked considerable
discussion in recent years. Areas of interest affecting law firms’ everyday working
practices include improved information storage and the shift towards internet-
based searches. These two changes have been described as leading to greater efficien-
cy in the long term, despite being time-consuming to implement (Marcus 2008).
Other advantages are found in practical facilities such as electronic time sheets
and e-billing (O’Connor 2017). On the negative side, digitalisation opens up the pos-
sibility of cyberattacks or system breakdown (El Confidencial 2017), leads to head-
aches concerning data protection and confidentiality (Marcus 2008), may mean lon-
ger working days as a result of electronic filing, and can have wider social implica-
tions, for example in terms of increased public access to material filed in court
(Gomez-Velez 2005; Mania 2015). On a broader level, possibilities such as outsourc-
ing or relocation to “cheaper” countries have loomed on the horizon (Gibson 2008),
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as well as colourful predictions concerning fully online courts or free open-access
law schools.

This paper focuses on the way digital communications are influencing professio-
nal communication practices in one area, namely alternative dispute resolution
(ADR). The main reason for this choice was that ADR relies on consensus between
parties and arbitrators or mediators, and is not constrained by national legal systems
as far as procedure and practice are concerned. ADR may therefore be more likely to
show evidence of greater change and creativity in making use of digital affordances.
Moreover, as ADR is relatively common in transnational contexts, and appears to be
gaining greater currency as globalisation processes advance, it is useful to explore the
changes in practice stemming from technological innovations in the countries where
ADR is more firmly rooted, since these may have implications for European firms or
organisations in the medium term.

II. Theoretical framework

In order to study changes in professional practice resulting from the increasing
exploitation of digital resources, it is necessary to find a theoretical framework
that allows us to address changes in mediated practices in a systematic way. This
would seem to be particularly important in the case of law, which is often concep-
tualised as consisting principally of concepts materialised in language, without fur-
ther consideration of the way that these concepts are mediated and mediatised. How-
ever, building on Halliday’s (1978: 2) idea that language is only “one of the semiotic
systems that constitute a culture”, we can observe that law is a form of communica-
tion that is fundamentally multimodal and has always been communicated through a
variety of media (for example, any one court case involves a range of written genres,
as well as a panoply of multimodal performances). In this analysis, I start from van
Leeuwen’s approach (2005) to studying semiotic resources, practices and changes,
which involves considering how people use semiotic resources and technologies
in specific socio-historical contexts, and how they talk about and justify these prac-
tices. In this, van Leeuwen’s definition of ‘semiotic resource’ is influenced by Gib-
son’s (1979) notion of ‘affordances’, that is, concrete qualities of objects which, in
consonance with the users’ needs and interests, shape their meaning-making poten-
tial:

“Semiotic resources are the actions, materials and artefacts we use for communicative pur-
poses, whether produced physiologically — for example, with our vocal apparatus, the mus-
cles we use to make facial expressions and gestures — or technologically — for example, with
pen and ink, or computer hardware and software — together with the ways in which these
resources can be organized. Semiotic resources have a meaning potential, based on their
past uses, and a set of affordances based on their possible uses, and these will be actualized
in concrete social contexts where their use is subject to some form of semiotic regime.” (van
Leeuwen 2005: 285)
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Meaning is thus conveyed and negotiated in multimodal contexts not only through
words, but also through other affordances (e.g. aspects of visual semiotics) which
interact in complex ways (Kress / van Leeuwen 2006). As linguists, we are uniquely
qualified to examine both the semiotic practices themselves, and the discourses about
them (van Leeuwen 2005), and to explore the norms by which people use and make
sense of these practices.

In this, our analysis should consider the presence of four main strata in multimodal
communication, bearing in mind that “user interfaces privilege certain options for
making meaning” (van Leeuwen / Djonow 2013), and that the design or production
and distribution of the multimodal artefact is likely to condition the way it is received
and interpreted. These strata are:

— Discourses, that is, the socially constructed knowledge of some aspects of reality
(Kress / van Leeuwen 2001: 1). This involves aspects of linguistic code (particu-
larly register) and is potentially likely to show signs of innovation in online com-
munication.

— Design, that is, the stratum which deals with the realisation of discourses in a vis-
ual, symbolic, multimodal and interactive way.

— Production, which is “the material articulation of a semiotic event or artifact”
(Kress / van Leeuwen 2001), which in this case covers the materiality of blogs,
platforms and webpages, and the ethnographies of production.

— Distribution, meaning “the technical ‘re-coding’ of semiotic products and events,
for purposes of recording [...] and/or distribution” (Kress / van Leeuwen 2001:
21), which can be observed through ethnographies of distribution and reception.

II1. Method and sample

This paper uses these strata as an approach to understanding legal practices as
semiotic systems in a process of transformation. With a view to achieving a more
unified focus, I concentrate on the area of alternative dispute resolution (ADR), look-
ing at three fields in which recent transformations offer an opportunity to legal lin-
guists.

The first is the legal blog, considered as a multimodal and multimedia phenom-
enon, which is approached from the familiar concept of genre (Bhatia 2004). I look at
four ADR blogs (Kluwer Arbitration Blog, Herbert Smith Arbitration Notes, Austral-
ian Dispute Resolution Research Network Blog and Young ICCA Blog), examining
to what extent these exploit the affordances of online media to transform the genres of
professional news and updates. Although all three blogs adopt a rather conservative
approach, there are some signs that the potential of online media for multimodality
and interactivity is gradually being explored.
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My second example centres on interaction, focusing on how the roles and types of
interaction experienced in face-to-face interaction subtly change when video-based
internet platforms are used for ADR. The analysis is based on a study of one video
ADR platform developed in the United States, and the analytical tools to measure
turns and turn-taking are from the Interactional Discourse Lab (IDL) (Choi 2016).

The third concept is interactivity, taking ODR systems as an example of how com-
puter mediated communication can be designed to simulate human intervention. In
this, I take the example of one platform for online dispute resolution, again available
in the United States, and analyse the patterns of interaction facilitated by the affor-
dances of the platform. This section shows how human interaction is conditioned and
constrained by the affordances of the platform.

IV. Case studies
1. ADR blogs

Few would deny the importance of the blog on the media landscape. According to
Salmon (2011), for example, the advent of the blog has made major differences to the
way journalists and others write for their audience. Some of the changes he identifies

99, ¢

are: “more human voice”; “no space limit — you can geek out”; “lower quality infor-
mation” because blog posts are understood as “work in progress”; “gives readers a
greater range of sources to consult”; and importantly, two-way communication, since

readers can write back in an “interactive, conversational or polemical exchange”.

In the legal area, Marcus (2008) and Craddock (2008) both recommend the blog as
an important new legal genre that makes it easier for professionals to collaborate,
build communities, and interact with each other, with clients, and with other stake-
holders. Their multimodal format means that they offer particularly exciting oppor-
tunities in this respect, both for law firms, and for academics and professionals.

In the area of law firms, the blog has received some rather negative attention. Ac-
cording to Bliwas (2017), even though most law firms run blogs, these are not widely
read —in a survey of US and Canadian law firms, only 7.3 % of the clients were ac-
tually reading blog posts, which is barely an improvement on the sort of newsletters
mailed to clients in the past. More successful law blogs appear to be those run by
academics, professional associations and interest groups, which exist to be read
by practising lawyers and academics — the UK Constitutional Law Blog, for example,
proved to be influential in the professional debate surrounding the Brexit cases in the
High Court and Supreme Court. In the USA, a long-standing example is the Becker-
Posner Blog, regarded as “serious academic blogging at its best” (Craddock 2008:
1360), which provides in-depth analysis of up-to-date issues by both a judge and
a Nobel-prize-winning economist. However, academics are also very aware of the
risk attached to airing one’s views in a public forum: the Washington University
Law Review 84/5, 2006, special issue on how blogs are transforming legal scholar-
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ship offers a nuanced view of this activity, under the title: “Blogging while untenured
and other extreme sports” (Hurt / Yin 2006).

In the area of ADR, blogs of both kinds are available. Examples from professional
and academic associations include the Australian Dispute Resolution Research
(ADRR) Network Blog (see Appendix 1, Figure 4), which acts as a forum for prac-
tising arbitration lawyers and researchers, while the International Council for Com-
mercial Arbitration’s Young ICCA Blog (see Appendix 1, Figure 5) also promises a
more interactive environment, defining itself as “a virtual space for young practition-
ers and students to publish articles, comment on each other’s articles, share knowl-
edge and experiences and interact with their peers.” On the other hand, two blogs run
by companies, the Kluwer Arbitration Blog (Appendix 1, Figure 6) and Herbert
Smith Arbitration Notes (Appendix 1, Figure 7), seem to envisage their role as
that of a traditional online professional news service in a new guise: they provide
updates on the latest arbitration cases, and on changes affecting arbitrators. The
Kluwer Arbitration Blog states its approach as follows: “Our focus is traditional —
the significant awards, the latest developments, the upcoming events — but our format
is new. The result is a serious, high-quality, professional blog about international ar-
bitration presented in a timely, fresh way.”

Regarding the four strata defined by Kress / Van Leeuwen (2001), the evidence
suggests that there is variation on each level depending on whether the arbitration
blogs are conceived of as part of the “public image” communications operation of
a law firm (Herbert Smith Arbitration Notes) or publisher (Kluwer Arbitration
Blog), which we could label “corporate blogs”, or as a more informal vehicle of com-
munication between professionals and/or academics, as in the ADRR blog or the
Young ICCA blog, which could be described as “peer blogs”. In corporate blogs,
the strata of design and production are conditioned by their provenance: their mod-
ern, attractive but sober presentation is in line with that found in other areas of the
corporate website. They are slightly more visually appealing than law journals,
say, but very sober in comparison to blogs in other areas, though attractive within
rather sober limits (they are mainly black and white, incorporating one of the corpo-
rate colours for headlines or captions). In terms of production and distribution, of
course, the blogs differ from other corporate webpages and from academic journals,
because the genre of the blog requires at least the possibility of interaction with users.
By their very nature blogs are intended as a two-way platform for communication,
and some posts attract responses showing evidence of peer-to-peer interaction, or at
least, two-way peer-to-blog interaction. This suggests a rather different ethnography
of reception from more formal professional journals, because the possibilities of re-
sponding and interacting are easier, faster and considerably broader. However, it is of
interest that much of the interaction that takes place on the more interactive of these
blogs is far from having the “more human voice” and “work in progress” quality,
mentioned by Salmon (2011, see above). For example, in response to a blog post
on the Kluwer Arbitration Blog, “Yves P. Hu” writes:
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1) Furthermore, it is my personal speculation that such “successor” rule shall only apply to
those arbitration clauses concluded before the CIETAC Feud became public, where it is easy
to determine the parties’ intents. For those arbitration clauses concluded after the CIETAC
Feud, it remains unclear how the courts will interpret.

Similarly, in response to a different post, “A layman” writes:

2) Contrary to common belief, private arbitration does not — cannot — decide a question of
regulatory sovereignty. It can only find that, by taking advantage of its power, a state has
failed to comply with its own voluntary bargain.

We may surmise that lawyers here feel that they are “on display” and need to in-
teract with peers in this manner, using technical language and formal discourse fea-
tures. So even though the production and reception diverge from what would be
found in more traditional professional journals, the type of interaction is extremely
formal, suggesting that interactant communication is conditioned by their presence in
a public, professional forum.

The peer blogs, on the other hand, appear to be somewhat more informal in their
presentation, and more innovative in their content. The patterns of textual self-pre-
sentation and interaction here approximate to those documented by Garzone (2014).
The Young ICCA blog, for example, provides some textual evidence that this is in-
tended with a new, specific readership in mind (example 3):

3) Young ICCA members should be particularly interested because the provisions favouring
accessibility and clarity may facilitate growth in investment arbitration work from medium-
sized clients. Such smaller disputes may well be handled by young international arbitration
practitioners rather than seasoned partners! (van Eyken 2014)

Both of these peer arbitration blogs (ICCA and ADRR) show evidence of more
informal discourses and modes of communication than the corporate ones. However,
the ADRR blog is more creative in combining different registers and modes, includ-
ing attractive images, photographs, and use of different colours in the text, quotations
from poetry, and eye-catching headlines.

The ADRR blog also has more published responses from readers, who adopt a
much more informal style (example 4) than those in the corporate blogs (examples 1
and 2):

4) Thanks very much for posting this Lisa — fascinating. Is it common for the PCA and sim-
ilar bodies to make such conciliations/processes public? Are norms around making such
processes public changing? Thanks again! (Comment to Toohey 2017)

In terms of design and delivery, the peer blogs appear to rely on open software
formats (in these two cases, Wordpress) and tend to be visually more idiosyncratic:
ICCA is very straightforward, consisting only of black-and-white text presented se-
rially, while ADRR adopts a creative mix of colours and allusive images. In their de-
sign, these peer blogs contrast sharply with the corporate blogs, which are professio-
nally designed, maintain visual unity with the corporate website, and cultivate a seri-
ous, rather old-fashioned image reminiscent of American law journals. Finally, the
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ethnographies of distribution and above all, reception, can be surmised from the dis-
course found in the blogs themselves. The more informal tone both in the content and
in the responses to it in the peer blogs, is suggestive of freely-flowing conversation
among colleagues, compared to the more formalised presentation of new information
found in the corporate blogs.

2. Face-to-face ODR

The emergence of online communication tools that permit interaction between
multiple participants in real time, such as Skype and Webex, opened up the possibility
of conducting face-to-face legal proceedings of all kinds at a distance. Since ADR
practices are intrinsically more flexible and open to innovation than national court
systems, it is hardly surprising that the initial examples of online dispute resolution
(ORD) are from the area of voluntary dispute resolution. At first, some members of
the ADR communities regarded this with some scepticism, pointing to problems such
as a potential lack of trust where no direct contact is established, issues related to
confidentiality, and the difficulty of handling complex cases in an online medium
(Mania 2015). However, ODR is now a feature of the landscape: online platforms
of various kinds for resolving small claims, consumer, employment or family dis-
putes have been in operation for some time now in the USA.

Early research in this area focused on the quantity and quality of activity that takes
place in Online Dispute Resolution environments, and the participants’ own evalua-
tion of this experience (Hillis 1999; Katsch / Rifkin 2001). However, to gain deeper
knowledge of interactions within ODR, researchers need to go into more detail and
explore how people interact in and with online environments, and how they construct
meaning interpersonally within these constraints (Poblet / Casanovas 2007). In this,
there is obviously a major difference between the two main types of ODR currently
available, namely face-to-face ODR, which essentially transfers traditional dispute
resolution practices to an online environment, and fully automated ODR, in which
the digital tool facilitates arbitration between two parties who cannot see or hear
each other. Case 2 concerns the first of these, while Case 3 (see below) deals with
the second.

Let us look first, then, at face-to-face ODR. Traditional forms of ADR involve
three parties: two disputants (or their representatives) and a neutral third party
who assumes various different roles in order to facilitate mutual comprehension
and help the parties to reach a solution (Gotti 2014). These parties conventionally
meet at a chosen venue in order to engage in face-to-face discussion. However,
the advent of face-to-face ODR means that it is no longer necessary to travel long
distances or make space in packed calendars in order to resolve disputes. One exam-
ple of a functioning ODR platform of this kind is the Virtual Mediation Lab (VML)
(see Appendix 2, Figure 8), which essentially offers face-to-face mediation through a
Webex-type platform that enables the mediator to control proceedings by allowing or
suspending the parties’ access to the discussion. The platform also makes it possible
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to visualise documents and draft agreements, and to observe dispute resolution pro-
ceedings for training or assessment purposes. Figure 1 represents the way that inter-
action between the mediator (M) and the parties is channelled through the ODR plat-
form.

Face-to-face ODR

=
.
@

Figure 1: Interaction in face-to-face ODR platform

One way to approach the discourses that occur in this context is by comparing
them to Gotti’s classic analysis of mediation discourse (2014), which shows that me-
diators have to establish themselves as neutral, balanced, open, positive and non-po-
sitional, and that their discourses are shaped by the following requirements:

— Educating and informing participants by providing their own description of the
mediation process and establishing rules of operation. This both strengthens
their authority and helps to direct the proceedings.

— Establishing their own role as receptive and empathetic.

— Encouraging each party to reflect on their own and the other party’s position and
feelings.

— Balancing turn-taking to ensure equal opportunities to speak.

— Nudging the parties towards a solution, providing encouragement, and bringing
discussions back on track after diversion/crisis.

— Dealing with outbursts, and where necessary, dividing the two parties when the
conflict becomes too bitter.

— Facilitating consensus by making suggestions, and ultimately drafting a balanced
agreement.
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The way using different multimedia affordances changes discursive practices has
been widely studied in other areas. Use of online communication platforms has been
found to change the social experience of a particular event, and perhaps amplify
negative emotions (Madianou 2012). Some researchers have identified problems
centring on the tension between the technical and the affective, and in the long
term, it has even been suggested that media use may erode face-to-face skills (Wajc-
man 2002). However, it is important not to adopt an overly deterministic view. As
new affordances become available, people evolve new ecologies of media use (Ito
et al. 2010), and just as the media transform communication practices, communica-
tion practices also transform the media (Silverstone 2005).

To examine whether the same dynamics are present in face-to-face ODR as in Got-
ti’s analysis, I conducted a detailed qualitative analysis of the turns in a mediation
session on one widely available platform (Virtual Mediation Lab), using a coding sys-
tem based on Gotti (2014) and the analytical tool available in the Interactional Dis-
course Lab (IDL). The observable mediator discourses were coded, and graphic rep-
resentations were generated showing the number of turns and the turn-taking patterns
throughout the ODR procedure.

Although all the functions observed by Gotti were found to be present during the
ODR session, it was evident that some seemed to have particular prominence. Me-
diator discourses associated with educating participants and managing the session
were salient at the beginning of the interaction as a whole, and at the start of the “cau-
suses” (one-to-one sessions between each party and the mediator), as in example 5:

5) So thank you both for meeting me individually I won’t be sharing things that you shared
with me privately it’s perfectly fine if you want to share anything but  won’t be sharing any of
the interaction.

Reflecting back ideas that parties had mentioned appeared to be particularly im-
portant in the early stages of the one-to-one caucus (example 6).

6) So er the two words that jumped out to me were kind of like position and advancement.

Other important functions that emerged were: inviting the second party to com-
ment on something that the first party had said; reminding parties about what one
party had said previously; and nudging parties towards a consensual understanding.
In these, the mediator can be seen to have an organising role geared towards ensuring
balance and clarity and achieving an outcome satisfactory to both parties.

All of these discourse functions seem very similar to those identified by Gotti
(2014). However, on the level of design, some minor differences were noted,
which seem to stem directly from the affordance offered by the platform for passing
seamlessly from group interaction to one-to-one interaction in order to deal with out-
bursts or handle delicate issues, as we can see in example 7.

7) Ok sorry to interrupt it seems that things are getting pretty heated so I’'m wondering if at
this point you would like to caucus I'd like to meet with each of you individually so that 1 can
dig a little deeper and see if there aren’t any other solutions that we can come up with.
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This option also exists when parties are present in the same room, but is harder to
manage, and we can speculate that the relative ease with which the mediator can or-
chestrate changes in interaction patterns online may lead to greater variations, and
may strengthen the mediator’s authority, particularly where multiple parties are in-
volved.

In general, as we can see from the interaction diagram generated (using the tools
provided by the IDL) in Figure 2, the possibility of alternating between three-way
and two-way discussion led overall to greater communication between the disputing
parties: Figure 2 shows how the mediator (Michiko) dominates the initial three-way
session, while the concluding three-way session is characterised by fluid interaction
between the two parties (Vanda / Linda).

Group session 1: Group session 2:
opening concluding

Contiguous turn takings
Contiguous turn takings

@

" 0
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Figure 2: Analysis of turn-taking in face-to-face ODR, generated using IDL: opening and
concluding group sessions

One further point concerned not the discourses and design, but the actual material
effects or constraints of using the online platform. In Kress and van Leeuwen’s
scheme (2001), these effects occur on the level of “production”, that is, the material
articulation of events. First, for purely practical reasons, the mediators in ODR report
the need to give an extensive explanation at the beginning of each new session con-
cerning how the platform is going to function and how the proceedings are to be man-
aged. When participants are in the same room, such explanations are often provided
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in a more spontaneous ongoing manner, as the interaction develops in a more organic
manner. Second, and perhaps more importantly, mediators describing the experience
of ODR using the VML platform report a certain loss of spontaneity, resulting from
the slight lag-effect in the relaying of video, as well as a slower speed of delivery and
interaction. Moreover, since the online interaction is governed by the principle that
only one person can speak at a time, the discussions are more heavily controlled and
constrained. As a direct result of this, the participants report that they pay more at-
tention to each other’s words, react more slowly, and think more about what they are
going to say. Interestingly, this constraining effect is generally perceived by media-
tors as enhancing the overall quality of the interaction: the slower pace allows more
time for reflection, and is conducive to good outcomes. The platform thus exerts its
own special effect on the proceedings, a phenomenon which even has led some spe-
cialists to talk of the presence of a “fourth party” in ODR (Gaitenby 2006: 371):

The fourth party is more than software, in the same way that the first, second, and third par-
ties in alternative dispute resolution (“ADR”) are more than simply human beings. The
fourth party is a shared perception, a product of individual and collective consciousness em-
powered by a multitude of social, cultural, and technical tools. To know the fourth party,
researchers need to explore how users make online environments and practices meaningful.

On the level of distribution, the possibility of conducting ADR from one’s own
home or office is also positively evaluated: in fact, ODR is reported to feel more per-
sonal, rather than more distant. It should be noted, however, that participants ac-
knowledge that this system relies heavily on trust (concerning issues such as whether
other people should be present in the room or not, or whether sessions are to be re-
corded). Ethnographic studies would doubtless provide further insights into the
changes in practices that come about as ODR becomes more widespread.

To conclude this section, the interactions that take place in face-to-face ODR bear
a strong family resemblance to those found in more traditional ADR settings, but are
evidently also influenced by the affordances of the platform, which bring both loss
and gain. There is doubtless a loss of spontaneity, but mediators reportedly find the
type of control at their disposal useful to address emotional outbursts and conduct
one-to-one sessions with parties. The parties themselves mention increased comfort,
and regard the lag-effect as beneficial in providing thinking time.

3. Automated ODR platforms

The third online manifestation in the world of arbitration to be considered here is
the truly automated online dispute resolution platform. This exists in some countries,
notably the United States, as a way of resolving relatively straightforward cases with-
out human intervention (Thiessen et al. 2012). The following description, from the
webpage of the US-based site Smartsettle (see Appendix 2, Figure 9), serves as an
indication of the way these platforms are conceptualised:
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8) Smartsettle is the multiparty Negotiation System that reduces time, cost, and stress for
decision-makers in all types of cases. It clarifies tradeoffs and understands how negotiators
become satisfied on both quantitative and qualitative issues. Smartsettle’s Internet network
connects parties located anywhere in the world (...) Using powerful optimization
algorithms, Smartsettle can quickly transform conflicting objectives into fair and efficient
solutions.

In 2013, the European Union approved a resolution to make an online dispute res-
olution (ODR) platform for consumer disputes available throughout Europe (EU
2013), but the current facilities (EU 2018) consist simply of an online form that com-
plainants can fill in and send to a registered dispute resolution body, who handle the
dispute in the traditional way. Nonetheless, despite the evident delay affecting this
project in Europe, moves towards ODR are likely to affect the legal environment
here in the longer term.

Unlike the VDR, discussed above in case 2, platforms such as Smartsettle are spe-
cifically designed to function without the intervention of a human mediator: in fact,
the option of the “real” mediator does exist, but the idea is that the parties should not
need to have recourse to this measure in the majority of cases. This website is care-
fully designed to provide disputing parties with options for settling their differences
online: they log into a secure site where they themselves set out the issues to be de-
cided and make each other offers on each point. One particularly interesting feature
of this site is that the parties not only make “visible” offers to each other, but also
indicate their “secret” limit — that is, they indicate to the platform how far they
might be prepared to go if the other party does not accede to their first offer.
Since the other party is also encouraged to set a secret limit, there is a fair chance
that these limits will overlap, in which case the platform will inform them and a
deal can be struck without further ado. In this sense, the platform goes some way to-
wards fulfilling the functions of the human mediator, in that it facilitates agreement
without either party having to reveal their limits to the other one. Moreover, within
the more complex platforms, sophisticated modelling is applied to take account of
user preferences and find out exactly how each user has become satisfied on each
type of issue (Thiessen et al. 2012). It is within the realms of possibility that the plat-
form could use such patterns to propose solutions that are acceptable to both parties:
the software could thus fulfil the role of an intelligent mediator, at least as far as ra-
tional solutions are concerned.

It is evident, however, that even the best systems of this kind have fairly grave
limitations (Thiessen et al. 2012). Although the automated option could be attractive
for small claims of a relatively simple nature, such as unpaid bills, it is unlikely that
this system would be useful to resolve disputes if the parties have major differences of
opinion on a number of issues, if the different strands are tangled, or if parties are
unwilling to cooperate with each other. The interpersonal functions of the mediator
listed above (explaining, educating, encouraging, redirecting, etc.) are mostly absent
from the current generation of ODR systems, although we can speculate that itis only
a matter of time before more and more of these functions are incorporated into such
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Automated ODR platforms

Figure 3: Interaction in automated ODR platform

platforms. According to Thiessen et al. (2012: 16), systems could be produced that
“explain themselves through an interactive, iterative process, leading to better user
understanding and increased comfort with the process”. In fact, it would be feasible
to detect typical behaviours among the parties and develop responses that the plat-
form could produce automatically. For example, if one party repeatedly makes
very low offers, the platform could ask him/her to reflect on the other party’s position
and interests, while if there are long delays between sessions, the platform could send
messages encouraging the parties to get back on track.

Regarding the four strata identified by Kress and van Leeuwen (2001), namely
discourse, design, production and distribution, this ODR model offers radical differ-
ences from face-to-face interaction. At the discourse level, what the platform pro-
vides is highly constrained, and it is left to the parties to decide on their parameters
and make the first offers. On the level of design, the inbuilt option allowing each party
todefineits ‘real’ or ‘secret’ limits is an attractive feature. However, one suspects that
some difficulties lurk on the production level, because if an agreement is not struck
swiftly (which would generally involve major concessions on both sides), the only
solution envisaged by the platform is to repeat the cycle of offers until a compromise
is achieved. Regarding distribution, of course, this type of platform presents many
advantages, since it can be used anywhere and requires little effort. The problems
may occur later, if, for example, a party reneges on its promise to pay compensation.


http://www.duncker-humblot.de

304 Ruth Breeze

However, this problem is inherent to all ADR systems, and one would presume that
the same degree of seriousness would pertain here as in other ways of reaching out-
of-court settlements.

V. Concluding thoughts

The practice of law is intrinsically multimodal, and changes in mode and channel
have influenced that practice over the course of the centuries. When law codes were
first reproduced on bronze tablets (as in Figure 10), rather than being engraved on
stone (Figure 11), this change may have seemed subtly to alter the status of the
codes and perhaps even threaten the solidity of the law itself. Inventions such as
the printing press brought about sweeping changes in public access to legal informa-
tion of every kind. Internet has again opened up the law to a wider audience and seems
to be changing people’s relationship to legal practitioners. Many of these develop-
ments involve shifts in mode and media, and so Kress and van Leeuwen’s (2001)
four-stratum framework proved useful to examine how the transition to online
media affects different areas of legal practice, thinking particularly of ADR. After
examining the extent to which ADR blogs can be seen as innovative with respect
to traditional professional journals, I then looked at how traditional mediator roles
are differentially represented in face-to-face and automated ODR platforms. A
brief analysis of the relationships constructed between the mediator, the parties
and the platform (or the parties and the platform) in the course of these ODR sessions
is provided, paying special attention to the extent to which the platform itself plays a
mediating role as a “fourth” (or “third”) party. I suggest that multimodal analysts and
semioticians have a special role in showing how the use of such platforms brings
about changes in the types of interaction that take place in the resolution of disputes.
In a different context, Churchill once said that “we shape our buildings, and after-
wards our buildings shape us” (Hansard 1943: no. 463). The same is true for web
platforms: specialists design them to fulfil certain functions in line with what lawyers
want them to do, but once they are operative, the way they function conditions what
people do with them and how they interact with each other through them. In the pres-
ent context, the consensus among professionals as to how the dispute resolution proc-
ess should be conducted is shaping the platforms used for ODR, but these platforms
themselves exert an effect on the way ODR can be performed, the roles that can be
adopted and the relationships that can be built.

It remains to be said that the ideas discussed in this paper are based on three case
studies, any one of which could be extended to cover a larger number of examples in
order to obtain quantitative data, or enhanced qualitatively by applying ethnographic
methodology. The approaches illustrated here could also be applied to other areas of
law where changes in media are affecting professional practices, including other
types of ADR, negotiation, and even litigation. Whatever the topic under scrutiny,
it is clear that legal linguists are uniquely situated to understand the transformations
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that are under way, and to develop analyses that go beyond language data to take in
multiple semiotic modes.
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Appendix 3
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Figure 10: Part of the Lex Flavia Malacitana, a set of five bronze tablets granting municipal
status to the city of Malaga during the reign of the Emperor Domitian (c. 84 AD) (Museo
Arqueolégico Nacional, Madrid).
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Figure 11: The top of the basalt stele containing the Code of Hammurabi, (c. 1754 BC)
(Louvre Museum, Paris)
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Gender-based Violence and
the Mediatization of the Law

By Victoria Guillén Nieto, University of Alicante

Abstract

This paper focuses on a global social conflict, gender-based violence, that only in Spain
caused the death of over one thousand women between 1997 and 2018. From a legal linguistics
perspective, we examine the concept of gender-based violence as well as the effects of the me-
diatization of the law (Hepp / Hjarvard / Lundby 2015: 314—-324). We hypothesise that gender-
based violence is the ultimate social consequence and surface effect of heteropatriarchal values,
beliefs, basic assumptions, and ideals which are at the core of this dominant cultural paradigm
based on power and domination, and for this reason resilient to change, as illustrated by the
emergence of the latest development of gender-based violence: cyberviolence against
women. The questions we discuss are: can linguistics help to better understand the overarching
concept of gender-based violence? Which roles do the news media play concerning gender-
based violence? How do the news media and the law interact with each other? And which
are the effects of this interaction? Our methods include Natural Semantic Metalanguage
(NSM) (Wierzbicka 1972, 1996; Goddard 1998; Wierzbicka / Goddard (Eds.) 2002; Wierbicka
/ Goddard 2014) and a multidimensional approach to the analysis of heteropatriarchal culture
consisting of four interrelated levels: (a) gender as a value dimension, (b) ideology, (c) social
practices, and (d) discursive practices.

Keywords: gender-based violence, legal linguistics, mediatization, law

I. Introduction

This paper analyses a global social conflict, gender-based violence, that only in
Spain caused the death of over one thousand women between 1997 and 2018, an
alarming figure that surpasses the number of people killed by the terrorist group
ETA in its more than fifty years of activity in that country. The conflict arises
from the clash of two opposing transnational cultural paradigms: one based on
power and domination (Heteropatriarchy), the other on solidarity and equality (Fem-
inism). Gender-based violence has been in societies in the world around us since an-
cient times, but this social phenomenon was not made visible until it was categorised
as an object of protection by the law. The Organic Law 1/2004, of December 28", on
Comprehensive Protection Measures against Gender Violence' in Spain, at the time
with no legal precedent in the European Union, must be given the credit for having

! http://noticias.juridicas.com/base_datos/Admin/lo1-2004.html [Last access 14/07/2018].
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categorised gender-based violence and created comprehensive protection measures
whose purpose in theory is to prevent this type of violence, punish the perpetrators,
give assistance to the victims, and ultimately eradicate this social scourge.

From a legal linguistics perspective, we examine the overarching concept of gen-
der-based violence as well as the effects of the mediatization of the law. We hypothe-
sise that gender-based violence is the ultimate social consequence and surface effect
of heteropatriarchal values, beliefs, assumptions and ideals which are at the core of
this dominant cultural paradigm based on power and domination and for this reason
resilient to change, as illustrated by the emergence of the latest development of gen-
der-based violence: cyberviolence against women. We discuss these questions: Can
linguistics help to better understand the overarching concept of gender-based vio-
lence? Which roles do the news media play concerning gender-based violence?
How do the news media and the law interact with each other? And which are the ef-
fects of this interaction? Our methods include Natural Semantic Metalanguage
(NSM) and a multidimensional approach to the analysis of heteropatriarchal culture
consisting of four interrelated levels: (a) gender as a value dimension, (b) ideology,
(c) social practices, and (d) discursive practices.

I1. Gender-based violence in the Spanish law

In the Preliminary Title, Section 1. Object of the Law, of the Organic Law 1/2004,
of December 28%, on Comprehensive Protection Measures against Gender-based Vi-
olence, we learn that gender-based violence is the object of protection of this law in
Spain:

1) The purpose of this law is to act against violence which, as the manifestation of a
situation of discrimination of men against women, of inequality between men and
women, and of a power-based relationship between men and women, occurs be-
tween former or current spouses or partners, whether, or not, the perpetrator
shares or has shared the same residence with the victim®.

2) Thislaw establishes comprehensive protection measures whose purpose is to pre-
vent, punish and eradicate this violence, and to give assistance to the victims of
this type of violence®: women, their children, and minors subject to their protec-
tion or custody.

2 This is a translation of the source text in Spanish: “La presente ley tiene por objeto actuar
contra la violencia que, como manifestacion de la discriminacion, la situacién de desigualdad
y las relaciones de poder de los hombres sobre las mujeres, se ejerce sobre éstas por parte de
quienes sean o hayan sido sus cényuges o de quienes estén o hayan estado ligados a ellas por
relaciones similares de afectividad, aun sin convivencia.”

? This is a translation of the source text in Spanish: “Por esta ley se establecen medidas de
proteccion integral cuya finalidad es prevenir, sancionar y erradicar esta violencia y prestar
asistencia a las mujeres, a sus hijos menores y a los menores sujetos a su tutela, o guarda y
custodia, victimas de esta violencia.”
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3) The gender-based violence referred to in this law includes all acts of physical and
psychological violence, including sexual assaults, threats, coercion or arbitrary
deprivation of liberty*.

It is a well-known fact that language does not only describe the world around us,
but it also creates reality. The text of the Organic Law 1/2004 describes different
types of domestic violence inflicted on women by their spouses or partners, e.g.
physical, psychological and sexual, and it also includes the legal statement that
this specific type of violence is the effect of several interrelated causes, e. g. discrim-
ination, inequality, and asymmetrical power relations between men and women. In
doing so, lawmakers are not only describing the existence of gender-based violence
within the family or domestic unit, but they are also creating a reality in which wom-
en’s and children’s fundamental rights are violated and consequently they must be
protected by law. Although the Organic Law 1/2004 opens the path to the legal treat-
ment of gender-based violence, it does not explain the reasons for the phenomenon
but rather focuses on the surface effects on women’s lives in the domestic unit.

Since the Organic Law 1/2004, of December 28, on Comprehensive Protection
Measures against Gender-based Violence entered into force on June 29" 2005,
eight hundred and twenty women have died in Spain’. This alarming figure shows
that far from being eliminated, gender-based violence is, in fact, an ingrained social
scourge in Spain and in societies around the world, and therefore extremely difficult
to eradicate. On the other hand, many feminist lawyers argue that the application of
the law has never been successful because there has never been a genuine political
interest in the eradication of this blight. What was initially considered a promising
and hopeful law for the protection of women’s rights (Torres 2014: 641—-655) has
proved, in fact, to fail for some major reasons: (a) lack of government resources
for the implementation of the law and for the protection measures for women (Torres
2015); (b) lack of a gender perspective in the professional training of the legal prac-
titioners that must apply the law; since judges are not free from social prejudice and
stereotypical knowledge about gender social roles, it is often the case that the victim
is sadly revictimised by the court; (c) the victim withdraws the claim she brought in to
the court for fear of reprisals from the perpetrator or moved by sympathy for him; and
(d) lack of investment in educational programmes in equality in the school, in the
workplace, and in the living community as a whole.

In 2018 the Government in Spain announced the reform of the Organic Law 1/
2004 for purposes of meeting the agreements reached in the government pact against
gender-based violence at the Congress of Deputies in September 2017. The reform of
the law will eventually involve some substantial modifications. One of them is related

* This is a translation of the source text in Spanish: “La violencia de género a que se refiere
la presente ley comprende todo acto de violencia fisica y psicoldgica, incluidas las agresiones
a la libertad sexual, las amenazas, las coacciones o la privacion arbitraria de libertad.”

% Portal Estadistico. Delegacién del Gobierno para la violencia de género. http://estadi
sticasviolenciagenero.igualdad.mpr.gob.es/ [Last access 08/10/2018].
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to the concept of gender-based violence. To this effect the new definition of gender-
based violence will be borrowed from the Istanbul Convention (The Council of Eu-
rope Convention on Preventing and Combating Violence against Women and Domes-
tic Violence)®, ratified by Spain on April 10", 2014. This convention is based on the
understanding that: “...gender-based violence against women shall mean violence
that is directed against a woman because she is a woman or that affects women dis-
proportionately.” (Art. 3, Istanbul Convention, 11.V. 2011). Moreover, the reform of
the law will also imply the inclusion of the types of negative acts set out in the Istanbul
Convention: civil consequences of forced marriages (Art. 32), psychological vio-
lence (Art. 33), stalking (Art. 34), physical violence (Art. 35), sexual violence, in-
cluding rape (Art.36), forced marriage (Art.37), female genital mutilation
(Art. 38), forced abortion and forced sterilisation (Art. 39), and sexual harassment
(Art. 40).

II1. A linguistic perspective of the overarching concept
of gender-based violence

Here we raise the question: Can linguistics help to better understand the overarch-
ing concept of gender-based violence? To answer this question, we will take two dif-
ferent, but at the same time complementary, paths: Natural Semantic Metalanguage
(NSM) (Wierzbicka 1972, 1996; Goddard 1998; Wierzbicka / Goddard (Eds.) 2002;
Wierbicka / Goddard 2014) and a multidimensional approach to the analysis of a cul-
ture.

1. Approaching gender-based violence
through Natural Semantic Metalanguage (NSM)

NSM is a method of semantic decomposition that incorporates elements of cog-
nitive semantics. It consists of three major principles. The first principle theorises the
existence of semantic primitives, e.g. a semantic core or reduced number of basic
words that are indefinable and translatable lexical universals across languages.
The second principle of NSM states that there exists an essential irreducible grammar
that governs how semantic primes may be combined in a language. The third prin-
ciple of NSM claims that the meanings of words can only be understood by means of
other words and that it is convenient to describe complex meanings in terms of sim-
pler ones. The NSM method also includes universal or near-universal semantic mol-
ecules, annotated as (m) in the semantic scripts. These are words that are necessary to
build upon to explicate other words. A semantic analysis in the NSM method results
in a reductive paraphrase called an explication that captures the meaning of the con-
cept explained. Since gender-based violence is a multifaceted concept, we will divide

® https://www.coe.int/fr/web/conventions/full-list/-/conventions/rms/090000168008482e
[Last access 13/07/2018].
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it into smaller relatable categories of meaning. These are: (a) gender, (b) sexism, and
(c) violence against women. Gender refers to a biological difference between men
and women, while sexism refers to a cognitive element of discrimination driven
by the presupposition that men are superior to women, and violence against
women refers to the subsequent negative social acts that some men do against
women. In what follows we will look at the NSM explication of each of these seman-
tic categories in turn in further detail.

The NSM explication of Gender consists of two steps: (1) everybody knows that
there are two kinds of people; because there are two kinds of people’s bodies, and
(2) people of one kind are men (m), people of another kind are women (m). The
first step shows the scientific knowledge that biological sex is classified according
to the two standard anatomical forms. Every human being primarily identifies
with one specific gender or another. The second step names these two categories:
kind of person men and kind of person women. It is important to note that the use
of “one kind” and “another kind” does not favour any of these two kinds of people
over the other.

The NSM explication of Sexism’ embraces six steps: (1) everybody knows that
there are two kinds of people, because there are two kinds of people’s bodies,
(2) people of one kind are men (m), people of another kind are women (m),
(3) some people think like this: “I know some things about these two kinds of people,
(4) one of these kinds of people can’t do many good things like people of the other
kind can do many good things”, (5) people think: “It is very bad if someone thinks
like this”, and (6) because of this, something very bad can happen to someone of this
kind. The first two steps refer to a biological classification of sexes. The third step
announces the cognitive scenario, while the fourth step indicates that sexism is
grounded in stereotypical knowledge, e.g. “men are strong”, “women are weak”,
and by social expectations about social behaviour, e.g. “men are rational”,
“women are too emotional”. It implies the superiority of one sex and the inferiority
of the other sex, and consequently promotes social inequality and discrimination be-
tween one sex and the other. The fifth step is a negative social evaluation of sexism.
And the last step indicates the potential negative consequences for the target.

The NSM explication of violence against women® can be described in four steps:
(1) X did something very bad to Y, (2) when X did this, it was like X was thinking at
the same time: “Y is very bad”, “Y is not like me in any way”, “it is like Y is below
me”, “it is like Y is not a person like me”, (3) because of this, I can do anything to Y,
and (4) people think: it is very bad to do something like this. The first step is an event.
Gender-based violence implies performing a negative act against the target. The in-
tensifier emphasises the severity of the act. The second step introduces the prototyp-

ical cognitive scenario, e. g. X’s negative assessment of Y, X’s disassociation from Y,

7 This semantic script is borrowed from Stollznow (2017: 322).

8 This semantic script draws on the semantic script of dehumanise by Stollznow (2017:
145).
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X’s superiority over Y, X has devalued Y’s worth as human being. In the third step, the
agent feels justified in treating the target in an inhumane manner. X has a mental li-
cense to mistreat, hurt or abuse Y. The fourth step indicates that violence can result in
severe consequences for the target who is mistreated in some way, e. g. physically,
psychologically, sexually, etc. This final step is a negative social evaluation of this
type of violence.

Through Natural Semantic Metalanguage we have attempted to offer a semantic
definition of gender-based violence, breaking it into three relatable concepts:
(a) gender, (b) sexism, and (c) violence against women. The semantic analysis per-
formed allows us to reach the conclusion that gender-based violence arises from a
sexist view of gender, rather than from biological differences between men and
women, in which women are thought to be socially inferior to men.

2. A multidimensional approach to the analysis of heteropatriarchal culture

For purposes of analysis, we use a multidimensional model of analysis consisting
of four main interrelated levels: (a) gender as a value dimension, (b) ideology,
(c) social practices, and (d) discursive practices. The model is graphically shown
in Figure 1.

Level 1: Gender
Masculinity vs Femininity

Level 2: Ideology
Sexism

Level 3: Social practices

Level 4: Discursive practices

Figure 1: Manifestations of a culture at different levels of depth

In the next subsections we will refer to each of these interrelated levels of analysis
in turn in further detail.


http://www.duncker-humblot.de

Gender-based Violence and the Mediatization of the Law 321

a) Level 1: Gender as a value dimension

At the core of a culture, one may find values, a category that we borrow from the
field of social psychology. Values are “...broad tendencies to prefer certain states of
affairs over others.” (Hofstede 2003 [1991]: 8). These values are related to five uni-
versal dimensions that refer to five basic problems of social life which any society
must cope with in relational communication but for which solutions may differ
from one culture to another. One of the five basic social problems identified by Hof-
stede (2001 [1980]) in his empirical research was Gender. This was explained as a
value dimension that spans a continuum from one opposite extreme (Masculinity)
to another (Femininity) along which cultures may show different degrees of orienta-
tion towards one direction or another of the continuum. According to Hofstede:

Masculinity stands for a society in which gender roles are clearly distinct. Men are supposed
to be assertive, tough, and focus on material success; women are supposed to be more mod-
est, tender, and concerned with the quality of life. Femininity stands for a society in which
social gender roles overlap: Both men and women are supposed to be modest, tender, and
concerned with the quality of life. (2001 [1980]: 297)

A categorical social division between sexes is at the core of heteropatriarchy and
permeates the other layers or levels of this dominant cultural paradigm, e. g. ideology,
social practices and discursive practices, as we will see in the next three subsections.

b) Level 2: Ideology

Ideology refers to the integrated system of values, basic assumptions, beliefs,
ideas, ideals and principles of a culture. They cannot be directly seen but they filter
into the other more visible layers of a culture, e.g. social practices and discursive
practices. In the field of social psychology, Hofstede (2003 [1991]), drawing a par-
allel with computer programming, defined culture as the “collective software of the
mind”. In his words:

Every person carries within him or herself patterns of thinking, feeling, and potential acting
which were learned throughout their lifetime. Much of it has been acquired in early child-
hood, because at that time a person is most susceptible to learning and assimilating. As soon
as certain patterns of thinking, feeling and acting have established themselves within a per-
son’s mind, (s)he must unlearn these before being able to learn something different, and un-
learning is more difficult than learning for the first time. (2003 [1991]: 4)

In the above quote we learn the way people are, though in a rather unconscious
way, mentally programmed since early childhood, as well as the difficulties involved
in changing people’s patterns of thinking, feeling and behaving once these have been
programmed in their minds. From early childhood our mental programming starts
with the family; it continues in the school, in youth groups, in the workplace, and
reaches the living community. Heteropatriarchy programs people’s minds regarding
their gender roles so that their patterns of thinking, feeling and behaving meet socio-
cultural expectations about the traditional stereotyping of social roles on the basis of
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unnatural sexual division. Feminist studies (Hartmann 1976: 137-169) draw our at-
tention to heteropatriarchy as a culture of domination whose ideology is based on
sexism, because it proclaims the supremacy of the male gender and heterosexuality
over other genders and sexual orientations raising social inequality and sex-based
discrimination. This ideological worldview of society was promoted through colo-
nialism, by means of which the colonising countries achieved hegemony over the
rest of the world, eliminating other gender systems along with other ways of under-
standing society, gender or eroticism.

c¢) Level 3: Social practices

According to Marxist feminism, heteropatriarchy rests not only on the family con-
text but also on all the social structures that make it possible to control women’s la-
bour and reproduction power (Hartmann 1976: 137-169). In fact, heteropatriarchy
reaches the highest political levels of society, that is, the State and all its Institutions,
from where the relations of domination imposed by the model are legitimised and
backed by laws (Olsen 1990). Under the heteropatriarchal model the State guarantees
through an economic system based on this ideology, the dependence of women on a
family male figure throughout life (father, brothers, husband, partner, etc.), prevent-
ing their full development and even their full recognition as full-fledged citizens. The
discrimination of women against men is something inherent in the heteropatriarchal
model, because it consecrates a living system that assumes a heteronormativity out-
lining the roles of men and women in society. For example, one of the main founda-
tions of heteropatriarchy is the normalisation of the ideal family structure. This re-
inforces the stereotyping social role of men providing wealth and support to the fam-
ily. The sexual division of labour, the gender wage gap, and the glass ceiling serve to
reinforce a man’s dominance over his wife or partner for life (Olsen 2018a).

The cinema industry is another illustrative example of heteropatriarchal social
practices, as shown in the reduced number of movies directed by female directors,
the substantial wage gap between male and female actors, and the phenomenon of
sexual harassment (Olsen 2018b) that was made visible thanks to the media coverage
of the #MeToo movement in social networks in 2018 related to the sexual harassment
affair involving North American film producer Harvey Weinstein.

d) Level 4: Discursive practices

Discursive practices refer to the way in which heteropatriarchal meaning is pro-
duced and understood. Male dominance over women is shown in numerous discur-
sive practices that contribute to spread gender inequality. One on them is sexism in
the news media (Bengoechea Bartolomé 2002a: 621-642, 2002b: 643656, and
2003). There are numerous ways the mass media broadcast patriarchal beliefs,
ideas and thoughts, e. g. negative coverage of sexual violence, the promotion of gen-
der binaries, and the unceasing discussion of women’s appearances and body image.
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To illustrate the latter aspect, let us consider, for example, the sexist headline that
appeared in the section Gente & Estilo of the Spanish conservative daily ABC of
June 9™ 2018 presenting the new government team in Spain: El guardarropa de
las ministras de Pedro Sdnchez’. The headline was accompanied by an image in
which the eleven female ministers of the new government team headed by President
Pedro Sdnchez are dehumanised by way of portraying them as manikins.

guardarropa
de las
ministrasde
Sanchez
Andilisis de los acicrtos y errores
~a subsanar- de los estilismos de

las recién estrenadas duenas de

Ln o v an bomnmen s smndanbabranion

Figure 2: Headline in ABC

Significantly the article was signed by a female journalist. This paradox confirms
the idea that women are also culturally programmed in heteropatriarchal values, be-
liefs, and basic assumptions. Therefore, they are not free from reproducing stereo-
typical knowledge about the social roles, behaviours and attitudes that are thought
to be socially appropriate for men and women. The publication of the article in
the daily ABC triggered off a heated social debate on the urgent need to eradicate
sexism in the language of the news media (Bengoechea Bartolomé 2000a: 3358,
2011: 35-53, and 2015). The article must be analysed in the context of the presen-
tation of the Spanish Socialist Workers’ Party (PSOE) governing team that replaced
the previous executive team, after the motion of censure against President Mariano

? Translation into English: The wardrobe of the female ministers of Pedro Sdnchez.
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Rajoy was successful in June 2018. A significant feature of the new governing team is
the fact that for the first time in Spanish history, the number of female ministers clear-
ly surpasses that of male ministers. Consequently, the article could have highlighted
the unprecedented fact in the European Union that eleven out of the seventeen min-
istries of Pedro Sanchez’s executive team are headed by women; it could have in-
formed the public about the academic qualifications, education and experience of
the female ministers; or it could have even attracted the reader’s attention to the
high responsibilities the eleven women have in the new government, in fact, Deputy
Prime Minister, Ministry of Equality, Ministry of Finance, Ministry of State Planning
and State Administration, Ministry of Health, Ministry of Environment, Ministry of
Employment, Ministry of Trade, Ministry of Tourism, Ministry of Defence, Ministry
of Justice, and Ministry of Education. However, the result, as we know, was quite
different. The article focuses on the wearing apparel of the female ministers in the
new governing team. From a linguistic perspective, the headline is encapsulated
in a nominal group. The theme is the noun guardarropa [wardrobe] whose semantic
meaning refers to a collection of wearing apparel. The preposition de [of] indicating
ownership links guardarropa to las ministras [the female ministers], and the second
preposition de [of] also indicating ownership links las ministras [the female minis-
ters] to Pedro Sdnchez. Consequently, the pragmatic meaning of the headline con-
firms the social stereotyping of women as mere decorative objects in public life.
In addition, the headline degrades the female ministers when it favours a relationship
of power and dominance between them and the Chief of the executive team, e. g. de
Pedro Sdanchez [of Pedro Sdnchez]. As anticipated by the headline and accompanying
image, the content of the article evaluates the female ministers’ body images and
highlights the hits and mistakes in their way of dressing, at the same time it markets
certain well-known cosmetic and clothing brands. Predictably, the guardarropa
[wardrobe] of President Pedro Sanchez is not news.

Apart from the press, one can find examples of sexist language in the writing of the
law (Olsen 1999; Bengoechea Bartolomé 2011: 15-26); in the writing of textbooks
(Bengoechea Bartolomé / Simén Diaz 2010: 188—211); and in language use in gen-
eral (Garcia Pascual / Catald Gonzélez 1995; Calero 1999), etc. For example, the lay-
man in the street can also contribute to ensure the permanence of gender binarism by
means of using sexist language such as the so-called piropos and micro-machismos.
Whereas the piropo, a characteristic linguistic feature associated to a type of male
speech in Mediterranean cultures, refers to the shouting by a man of a flirtatious re-
mark or compliment to a woman that is walking down the street, e.g. “estds mas
buena que el pan” [“you look hot”]; the micro-machismo expresses naturalised
thoughts, attitudes and comments that can be made by both men and women, though
involuntarily, and do their bit in securing permanence of sexual binarism in the soci-
ety, e.g. “you should be a little more feminine”, “boys don’t cry”, etc.

Sexism in language is also present in digital media. Danet (2013: 641) draws our
attention to the interaction of gender with culture online. She specifically discusses
the way in which patterns of women’s subordination tend to be reproduced online as it
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occurs in the discursive phenomenon of flaming, e. g. the expression of negative emo-
tions and hostile language in online forums. Other discursive practices are overtly
aimed at expressing male dominance over women. Such is the case of the use of
Whatsapp as an instrument of control by some male youths over the lives of their
girlfriends. Through the malicious use of this technological application, the offender
can monitor the life of the target victim and control her social contacts, body appear-
ance, way of dressing, etc. Violence does not begin with aggressions but with behav-
iours of domination and abuse that are so normalised in the culture that female youths
are not aware of them. In this respect, the regional government of the Community of
Madrid has launched a special social programme called No te cortes' for the preven-
tion of gender-based violence in adolescence. The main aims of this social pro-
gramme are to help female youths and their families to identify situations of mistreat-
ment and abuse perpetrated by their boyfriends, as well as provide them with the nec-
essary guidance to resolve the problem.

A current development of negative discursive practices is cyberviolence against
women through computer-mediated communication (Herring / Stein / Virtanen
2013: 3-54). Digital media can be the medium of expression of the language of dis-
crimination against women (Stollznow 2017), e. g. insult, abuse, denigrate, vilify, of-
fend, threat (Shuy 1996 [1993]: 97—117; Muschalik 2018), defame (Tiersma 1987:
303-350; Shuy 2010), harass (Shuy 2005: 99—-106; 2012), etc. Additionally, digital
media have given rise to the emergence of digital genres (Georgakopoulou 2013:
695-"715; Giltrow 2013: 717-737) that can be used as weapons by the perpetrators
against the target victims, as shown in the works by Eggington (2008: 249-264);
Hancock / Gonzalez (2013: 363-383); Heyd (2013: 387-409); and Gill (2013:
411-436). Some of these new types of cybercrimes that are disproportionately com-
mitted by men against women are psychological cyberbulling, sexual cyberbulling,
and sexting. Cyberbulling refers to the act of compulsively sending unwanted emails
or text messages to the target victim. Sexual cyberbullying is related to offending the
target victim online with unwelcome sexually explicit messages, threats of violence
or hate speech. And sexting is the sending of sexually explicit images or messages via
mobile phone or the internet without the permission of the author who shared them
with the perpetrator privately.

Through the multidimensional approach to the analysis of heteropatriarchal cul-
ture we have shown that gender-based violence is not grounded in biological differ-
ences between men and women but rather in sexism, a cognitive element of discrim-
ination driven by the presupposition that men are superior to women, which is propa-
gated through ideology to the surface social practices and discursive practices in
modern societies.

10 http://www.madrid.org/cs/Satellite7c=CM_InfPractica_FA&cid=1354194793001&lang
uage=es&pagename=ComunidadMadrid%2FEstructura [Last access 13/07/2018].
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IV. The mediatization of the law

From the 1980s the news media in the Western world have experimented a signif-
icant change concerning the role they play in modern societies. As described by Hjar-
vard (2008: 120) in his comprehensive account of the institutional development of
news media, one can differentiate three major stages: (a) the 1920s, (b) from the
1920s to the 1980s, and (c) from the 1980s to the present time. In the 1920s, the
press was fundamentally an instrument of propaganda of the political power, e. g.
the party press, and its major purposes were persuasion and agitation motivated
by specific interests in the institution. From the 1920s to the 1980s, the traditional
news media (press, radio and television) evolved progressively to a cultural institu-
tion providing public service and representing various institutions in the public arena.
Since the 1980s the news media (traditional media and the emergent digital media)
has become a relatively independent institution characterised by its professionalism.

On looking at the institutional development of the news media, we learn that be-
fore the 1980s these were dependent on the political power. Since media organisa-
tions needed the support of the political power to survive, the news media were ba-
sically owned by this power and subsequently, all media contents were under its con-
trol. However, since the 1980s this relationship of vassalage between the news media
and the political power has to a certain extent upturned. At present, whereas the po-
litical power is becoming more and more dependent upon the media, the news media
is gaining more and more independence from the political power; however, this does
not mean that the news media are free from ideological influence, as shown earlier.
While this is true for the traditional news media, it is more so for the emergent digital
media because with the advent of the new technologies of information and commu-
nication, the dissemination of news has gone through a democratisation process, e. g.
anyone can disseminate information online (Hjarvard 2008: 367).

The revolution in the news media has given rise to a debate in media and commu-
nication research involving two concepts of German origin: mediation (Vermittlung)
and mediatization, (Mediatisierung) (Hjarvard 2008; Lundby (Ed.) 2009; Living-
stone 2009: 1—-18; Hjarvard 2013; Hepp 2013: 1-18; Suet Nie / Peng Kee / Latiff
Ahmad 2014: 362—-367; Deacon / Stanyer 2014: 1032—-1044; Lundby (Ed.) 2014).
Mediation, as Hjarvard (2008: 114) explains, affects both the message and the rela-
tionship between the sender and the receiver; however, it will not, in the long term,
transform social practices or discursive practices. In contrast, mediatization, as ar-
gued by Hepp / Hjarvard / Lundby (2015: 314-324), is part of a paradigmatic
shift within the media and communication research. It can be defined as a
“...meta process by which everyday practices and social relations are increasingly
shaped by mediating technology and media organizations” (Livingstone 2009: 3).
Mediatization encompasses the interrelationship between the media and historical
changes in any institutional process (Hepp 2013) giving rise to semiotic, narrative
and institutional transformations (Howitt 1998; Lundby (Ed.) 2009 and 2014;
Peleg / Bogoch 2012: 961-978).
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We use the term mediatization to refer to the increasing dependency of society
upon media and its logic, e.g. the construction of reality as portrayed by the news
media. More precisely, we refer to the action or process whereby the mass media
comes to influence the law, specifically gender-based laws. The questions we
raise here are: Which roles do the news media play concerning gender-based vio-
lence? How do the news media and the law interact with each other? And which
are the effects of this interaction in the law?

Basically, the news media can either reinforce or transform public opinion about
the global social phenomenon of gender-based violence. On the one hand, the news
media can, for example, reinforce sexism by framing family violence, sexual assault
and sexual harassment using a recurrent theme of co-responsibility for the violence.
Such narratives, according to Easteal / Holland / Judd (2015: 103—113), could hinder
feminist aims of protecting women’s rights and improving access to justice. On the
other hand, news media can transform public opinion by denouncing violence against
women; raising social awareness about gender-based violence as reflective of male
dominance, sexism and misogyny; transforming public opinion; and urging legal
changes.

Currently, the law and the news media are viewed as agencies of policing with
shared goals such as bringing about social order, justice and peace. As instruments
of social reform, news media and the law focus on social failure and what needs to be
done to achieve success (Ericson / Baranek / Chan 1991). But they also interact in
thought-provoking and productive ways. Fundamentally, the news media play a de-
cisive role in shaping legal reforms concerning gender-based violence, and they serve
not only as a vehicle of transmission of new laws and legal changes to the people, but
also as an instrument of social evaluation and control of sexism in courtroom deci-
sions, miscarriages of justice, and ultimately of the effectiveness of the law. This in-
teraction is evidenced by the prevalence of justice stories in the news. In what follows
we will illustrate the mediatization of the law through four paradigmatic cases having
an impact in legal reforms related to gender-based violence. The first two cases con-
cern the Spanish context, while the last two refer to the United States and have a trans-
national scope.

1. The case of Ana Orantes and the creation of the Organic Law 1/2004,
of December 28", on Comprehensive Protection Measures
against Gender-based Violence

The murder of Ana Orantes by her ex-husband on December 17", 1997, after she
had been interviewed on TV and given a dramatic account of the way she had been
systematically abused and injured by her ex-husband, marked a turning point in pub-
lic opinion about the social problem of domestic violence in Spain. After this tragic
event, the issue of domestic violence gained relevance for its disturbing social con-
sequences and was foregrounded in the news media (Bengoechea Bartolomé 2000b:
9-22). Since then gender-based violence has become a central topic of social, polit-
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ical and legal debate broadcasted in the news media. For example, from 1998 t01999,
the news media disseminated the fight of feminist organisations in Spain against gen-
der-based violence and made public their claims for a comprehensive law for the pro-
tection of the victims of gender-based violence, e.g. women and children. Signifi-
cantly, in the general election campaign held in 2000, all parties included the project
of a comprehensive law against gender-based violence in their political agendas. The
news media played a central role in broadcasting such political debates, as well as in
raising social awareness about the problem. In December 2001, the PSOE registered
their proposal for a comprehensive law against gender-based violence in the Con-
gress of Deputies. Nevertheless, the proposal was not successful, because the mem-
bers of the right-wing party voted against it. The ever-increasing number of women
killed by their spouses, in fact, seventy one in 2003"!, together with the dissemination
of this social scourge in the news contributed to the presentation of a new law pro-
posal by the Socialists in 2003. This was finally passed by an absolute majority in the
Congress of Deputies, and was, in fact, the embryo of the Organic Law 1/2004, of
December 28", on Comprehensive Protection Measures against Gender-based Vio-
lence. Another effect of the mediatization of the law was the revision and modifica-
tion of the Spanish Penal Code (PC), specifically the reinforcement of penal sanc-
tions when the perpetrator of psychological or physical mistreatment is a man and
the victim is a woman, and these are former or current spouses or partners, whether,
or not, the perpetrator shares or has shared the same residence with the victim
(Art. 153 PC). The effects of the mediatization of the Organic Law 1/2004 can
also be seen in the latest modification of the PC (the Organic Law 1/2015 of
March 30™). The lawmaker justifies the reforms because of the need to reinforce
the special protection measures that the PC provides the victims of gender-based vi-
olence with, as well as to adapt the law to the Istanbul Convention (The Council of
Europe Convention on Preventing and Combating Violence against Women and Do-
mestic Violence). Some of the most important changes that affect gender-based vio-
lence are, for example, the reinforcement of the penal sanctions for insults in cases
involving this type of violence (Art. 173.2); and the inclusion of two new crimes:
stalking (Art. 172b), which involves the usage on the part of the perpetrator of a va-
riety of strategies to regain control and dominance on the target victim and sexting
(§ 7 Art. 197), e. g. the dissemination of intimate images obtained with consent of the
victim but without authorisation for their dissemination.

2. The case of La manada'? and the revision of sexual offences
in the Spanish Penal Law

The brutal gang rape of an eighteen-year old girl during the festivities of San Fer-
min in the city of Pamplona, in July 2016, the irregularities of the subsequent trial of

" Portal Estadistico. Delegacién del Gobierno para la violencia de género. http:/estadi
sticasviolenciagenero.igualdad.mpr.gob.es/ [Last access 014/10/2018].

"2 Translation into English: The herd.
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the five perpetrators, and the controversial judgment released by the court' unleash-
ed a plethora of responses and processes by several actors including social activists,
women’s organizations, and the highest ranked political functionaries to name just a
few. The course of action is still in motion and the news media have played a key role
in the whole process of public transformation: the news media (traditional but mostly
digital) have not only been a vehicle of transmission of this viral piece of news but
also an instrument of social revolution and control of the court ruling decisions in
cases of gender-based violence involving gang rapes. The judgement 38/2018 re-
leased by the Court in Navarre has raised two mayor controversies. The first one con-
cerns the type of criminal offence perpetrated by the defendants. The complaint filed
by the prosecution accused the five men for the crime of sexual aggression (Art. 178
PC); however, the court judgment condemned them for five continuing offences of
sexual abuse aggravated by carnal access (Art. 181.3 & 4 PC), which involves a lower
penal sanction than sexual aggression. The Court in Navarre understood that the five
men used their situation of prevalence over the victim rather than intimidation or vi-
olence, which according to the PC must be present in a sexual offence for this to be
interpreted as sexual aggression. The second one is related to whether, or not, the
victim consented. Whereas the defendants’ lawyer argued that the victim never
said “no” explicitly, drawing on the sexist assumption that when a woman does
not say “no” she means “yes”’; the prosecutors claimed that the victim’s submissive-
ness to the perpetrators’ vicious sexual demands must be interpreted within the con-
text of pressure she was put by them. In other words, she did not react violently
against them because she was in a state of shock and totally helpless. The mediati-
zation of Judgment 38/2018 resulted in a social revolution all over Spain with thou-
sands of people demonstrating against the verdict, holding placards in which one
could read “Yo sf te creo!"™” and demanding the expulsion of the magistrates of
the Court in Navarre from the judicial career. However, it must be clarified that tech-
nically speaking the verdict was well-founded. The problem, in fact, was the writing
of the sections of the PC concerning sexual offences. The ultimate effect of the me-
diatization of Judgment 38/2018 has been the government’s decision' to revise the
types of sexual offences in the Penal Law from a gender perspective. For this purpose,
a social ad hoc advisory committee with equal number of male and female magis-
trates has been set up. They will have to discuss, for example, issues such as the dif-
fering perceptions men and women have in relation to rape (Ehrlich 2010: 265-280)
or the different pragmatic implications intimidation and violence may have for men
and women. It is also obvious that the formula a woman should use for giving, or not,

3 El Plural of April 26™, 2018 shared with the readers through Google Drive a pdf con-
taining the complete judgment of the Court in Navarre, in fact, 370 pages. https://www.el
plural.com/sociedad/documento-lee-aqui-la-sentencia-completa-de-la-manada_126896102
[Last access 16/07/2018].

' Translation into English: I do believe you!

3¢l diario.es of April 24", 2018 https://www.eldiario.es/politica/PP-Ciudadanos-Unidos-
Podemos-Codigo_0_765373697.html [Last access 16/07/2018].
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consent to sexual intercourse must also be deliberated. In this respect, Vice-president
of the Spanish Government Carmen Calvo'® has made a controversial proposal. She
has suggested that wrong interpretations on the part of the court concerning a wom-
an’s consent to sexual intercourse could be avoided by way of inclusion in the PC of
the statement: When there is no explicit “yes” on the part of the woman, the act must
be interpreted as sexual offence.

3. The case of Harvey Weinstein and the ME TOO bill
in the United States Congress

Soon after the sexual misconduct allegations against one of the most powerful
Hollywood film producers, Harvey Weinstein, the #MeToo movement, which had
been created by American social activist Tarana Burke'” back in 2006 to help victims
and prevent cases of sexual assault and harassment, spread virally in October 2017 as
a hashtag used on social media in an attempt to demonstrate the widespread preva-
lence of sexual violence against women, especially in the workplace'®. In the eyes of
gender studies experts, this social phenomenon is considered a modern version of a
feudal lord’s right to bed a servant girl inherited from patriarchal societies in the Mid-
dle Ages. Specifically, some men still think they have a socially protected right to
compell sexual services from the women who work for them. As a result of the
#MeToo movement and its subsequent media coverage, cases of sexual assault
and harassment have been unveiled and disclosed wordwide. Far from being confined
to specific ambits such as the show business, sexual abuse is, like the rhetorical image
of fog in Charles Dicken’s Bleak House", everywhere: Sportszo, MilitaryZ], Church?,
Law?, Politics, Governments**, etc.

1 EI Confidencial of July 10", 2018 https://www.elconfidencial.com/espana/2018-07-10/
gobierno-manada-codigo-penal-si-no-hay-victima-violacion-abuso-sexual_1590520/ [Last ac-
cess 16/07/2018].

' Tarna Burke on why she created the #MeToo movement — and where it’s headed by Chris
Snyder and Linette Lépez in the Business Insider of December 13™, 2017. https://www.busi
nessinsider.com/how-the-metoo-movement-started-where-its-headed-tarana-burke-time-person-
of-year-women-2017-12?IR=T [Last access 12/10/2018].

'8 #MeToo Hashtag Becomes Anti-Sexual Harassment and Assault Rallying Cry by Eli-
zabeth Chuck in the NBC News of October 16", 2017 https://www.wowt.com/content/news/
MeToo-Hashtag-becomes-anti-sexual-harassment-and-assault-rallying-cry-451145033.html
[Last access 12/10/2018].

' The Project Gutenberg eBook. Bleak House, by Charles Dickens (1853). http://www.
gutenberg.org/files/1023/1023-h/1023-h.htm [Last access 15/10/2018].

% Sexual abuse in sports: the most notorious case by AFP in the Mail Online, published on
December 7™, 2017. https://www.dailymail.co.uk/wires/afp/article-5157511/Sexual-abuse-
sports-notorious-cases.html [Last access 14/10/2018].

2 Why Military Women Are Missing from the #MeToo Movement by Antonieta Rico in
the Time of December 12", 2017. http://time.com/5060570/military-women-sexual-assault/
[Last access 13/10/2018].
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In the media coverage of the #MeToo movement, there has been widespread dis-
cussion about the social barriers victims of sexual abuse must overcome to bring a
complaint at work, such as the pre-employment agreements, e.g. non-disclosure
agreement (NDA) or confidential agreement (CA), the employee is required to
sign as a condition of employment. These agreements, considered illegal by social
activists, prevent employees from talking about their jobs publicly or taking disputes
(including sexual harassment claims) to arbitration or legal proceedings. Other bar-
riers victims must overcome are, for instance, the lack of clear internal reporting
mechanisms together with the absence of effective and proactive disciplinary mea-
sures. Additionally, victims must also run important risks such as fear of victim sham-
ing, social stigma, not being believed, reprisal or even job loss. By way of illustration,
it was reported in the New York Times of November 19", 2017 that a person who
makes a sexual harassment complaint at work in France is reprimanded or fired
40 % of the time, while the accussed person is typically not investigated or punish-
ed®. Moreover, the results of the Equal Employment Opportunity Commission report
of 2016, published in the Reuters of November 10", 2017, let people know that al-
though between 25 % and 85 % of women workers in the United States admit having
experienced sexual harassment at work, few ever report the incidents, most common-
ly due to the fear of reprisal®.

Unquestionably, the mass media has assisted the #MeToo movement in promoting
a culture of respect towards women, zero tolerance and no impunity for the perpe-
trators of sexual assaults and harassment in the workplace. However, in our view,
one problematic aspect of the media coverage of the #MeToo movement is related
to the fact that, more often than not, the mass media have distracted public attention
from the real social problem by disclosing the case as a self-contained soap opera and

2 Roman Catholic Sex Abuse Cases. News about Roman Catholic Church Sex Abuse
Cases, including commentary and archival articles published in The New York Times. https://
www.nytimes.com/topic/organization/roman-catholic-church-sex-abuse-cases [Last access 13/
10/2018].

3 Brett Kavanaugh confirmed to Supreme Court amid widespread outcry over sexual as-
sault allegations by Mithili Sampathkumar in the Independent of October 6™, 2018. https:/
www.independent.co.uk/news/world/americas/us-politics/brett-kavanaugh-confirmed-supreme-
court-justice-senate-donald-trump-christine-blasey-ford-a8572201.html [Last access 14/10/
2019].

 Westminster sex scandal: Theresa May calls for ‘culture of respect’. In the BBC News,
December 6", 2017. https://www.bbc.com/news/uk-politics-41881125 [Last access 14/10/
2018]. #MeToo allows victims at European Parliament to speak freely by Christelle Guibert
and Justine Salvestroni, EURACTIV, 10" October 2018. [Last access 14/10/2018].

» ‘Revolt’ in France Against Sexual Harassment Hits Cultural Resistance by Alissa Rubin
in The New York Times of November 1, 2017. https://www.nytimes.com/2017/11/19/world/
europe/france-sexual-harassment.html [Last access 12/10/2018].

% Despite #MeToo, U.S. workers fear speaking out about sexual harassment by Sebastien
Malo in the Reuters of November 10", 2017. https://www.reuters.com/article/us-usa-women-
sexcrimes/despite-metoo-u-s-workers-fear-speaking-out-about-sexual-harassment-idUSKBN1
DAONY [Last access 12/10/2018].
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focusing on the perpetrator, who is usually a high profile public figure. However, as
previously discussed, gender-based violence against women is only a surface effect
of sexism, an ideology that is deeply ingrained in the collective software of the mind
of many people who have been mentally programmed, though in a rather unconscious
way, in heteropatriarchal cultural values since early childhood. Consequently, over-
emphasis on specific individual media cases has to a certain extent blurred the pre-
vailing social picture and defer action, e. g. raising awareness and promoting social
debate on the systems that have enabled workplace sexual abuse for so long, as well
as discussing policies and meaningful changes to institutional norms that would help
those regular anonymous workers who have or are currently experiencing sexual mis-
conducts.

The media coverage of sexual harassment has contributed to the making of the ME
TOO bill in the United States Congress®’. This was proposed by the Democrats as an
amendment to the Congressional Accountability Act of 1995. The purpose of the bill
is to change the way the legislative branch of the United States federal government
deals with sexual harassment complaints. For example, the bill would ensure future
complaints could only take up to 180 days, rather than months, to be filed; it would
require Representatives and Senators to pay for their own harassment settlements;
and the Office of Compliance would no longer be allowed to keep settlements secret.
Under the influence of the media coverage of the #MeToo movement, the European
Parliament has reiterated its 2014 call on the European Commission to propose a
transnational strategy, including a draft law with binding instruments to protect
women against any form of gender-based violence® in the European Union. After
one year of the #MeToo movement, one would expect that the wave of outrage on
social media had been enough to promote relevant changes in the dominant culture.
However, the reality could hardly be more different. #MeToo has already experi-
enced a severe backlash: the confirmation of Judge Brett M. Kavanaugh’s nomina-
tion to the Supreme Court of the United States amid widespread outcry over sexual
assault allegations.

4. Judge Brett M. Kavanaugh’s confirmation hearing

President Donald Trump nominated controversial Judge Brett M. Kavanaugh to
become an Associate Justice of the Supreme Court of the United States on July
9™ 2018, filling the vacancy left by the retirement of Anthony Kennedy. The Senate
Judiciary Committee began Kavanaugh’s confirmation hearing on September 4.
Soon after the process had begun, Kavanaugh was accused of having sexually as-
saulted a woman while he was a student in an elitist boy’s school thirty six years be-

7 https://www.telegraph.co.uk/news/2018/12/13/metoo-victory-us-congress-politicians-
change-sexual-harassment/ [Last access 20/04/2019].

28 Zero tolerance for sexual harassment and abuse. European Parliament, October 25% 2017.

http://www.europarl.europa.eu/unitedkingdom/en/media/news/2017/october17/harassment
debate25-10-17.html [Last access 14/10/2018].
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fore. The Washington Post of September 16" revealed the identity of the alleged vic-
tim of an attempt of gang rape, Professor Dr. Christine Blasey Ford”. On September
17" President Trump was interviewed by the BBC News which broadcasted his
words of support to Kavanaugh: “He is one of the great intellects and one of the finest
people that anybody has known.”*® The Senate Judiciary Committee postponed its
scheduled confirmation to allow both Dr. Ford and Judge Kavanaugh to respond.
In the interim, two other women alleged separate instances of sexual assault by Ka-
vanaugh and his school mates. In the process, Dr. Ford had to undergo a polygraph
test that confirmed she was telling the truth. Predictably, Judge Kavanaugh denied all
accussations against him but did not have to undergo a polygraph test. Both Kava-
naugh and Ford were questioned by members of the Judiciary Committee and the
sex crimes prosecutor on September 27", The session was broadcasted and with it
the usual social prejudices against victims of sexual harassment and rape were un-
covered. Specifically, the issues at stake were related to the veracity of Dr. Ford’s
testimony and her revictimization in the confirmation hearing. For many, the fact
that the 27™ hearing was structured as a he-said/she-said contest evidenced there
was no genuine interest in knowing the truth about Dr. Ford’s accusation. As we
know, women have long struggled to be believed in such contests, especially
when the accused is a high profile man with power and privilige. President Donald
Trump mocked the testimony of Professor Ford, specifically the gaps in her memory
about the sexual assault that had taken placed in 1982 and blamed her for having
ruined the social prestige and reputation of a highly respectable man®'. On the
other hand, in the opinion of many legal practitioners, Judge Kavanaugh’s verbal at-
tacks, anger, interruptions, and refusal to answer questions showed lack of judicial
temperament and challenged his qualifications as nominee. Despite strong social op-
position, on October 6" the Senate finally voted 50—48 to confirm Kavanaugh’s nom-
ination to the Supreme Court. The media coverage of this case has prompted a na-
tional discussion regarding the lack of a protocol for examining sexual harassment
and assault claims that surface during a confirmation hearing, and has also contrib-
uted to stress that there is compelling and urgent need to create new laws and improve
policies to protect and seek justice for victims of sexual assault and harassment in the
United States.

¥ Californa professor, writer of confidential Brett Kavanaugh letter, speaks about her al-
legation of sexual assault by Emma Brown in The Washinton Post of September 16", 2018.
https://www.washingtonpost.com/investigations/california-professor-writer-of-confidential-
brett-kavanaugh-letter-speaks-out-about-her-allegation-of-sexual-assault/2018/09/16/
46982194-b846-11e8-94eb-3bd52dfe917b_story.html?noredirect=on&utm_term=.
96265e115f4d [Last access 13/10/2018].

% BBC News, September 17", 2018. https://www.bbc.com/news/av/world-us-canada-
455555 14/trump-on-kavanaugh-one-of-the-finest-people [Last access 13/10/2018].

3! Republicans deplore Trump mocking Brett Kavanaugh accuser in BBC News, October
3, 2018. https://www.bbc.com/news/world-us-canada-45736951 [Last access 14/10/2018].
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V. Conclusions

From a legal linguistics perspective, in this paper we examined gender-based vi-
olence, a global social conflict having millions of victims all over the world and con-
sidered a State problem in Spain, a modern democratic country in the European
Union. The conflict arises from the clash of two opposing transnational cultural para-
digms: one based on power and domination (Heteropatriarchy), the other on soli-
darity and equality (Feminism). As discussed earlier, gender-based violence was
not made visible until it was categorised as an object of protection by the law,
e. g. the Organic Law 1/2004, of December 28", on Comprehensive Protection Meas-
ures against Gender Violence. We looked at the weaknesses of this law, specifically
its short-sighted vision of the problem when the lawmaker reduces the overarching
concept of gender-based violence to domestic violence. Linguistic analysis indeed
helped us to gain insight into the much broader and complex social phenomenon
lying under the surface level. More precisely, using the semantic method Natural Se-
mantic Metalanguage, we offered a comprehensive semantic definition of gender-
based violence by means of breaking it into three relatable semantic categories:
(a) gender, (b) sexism, and (c) violence against women. Findings from the semantic
analysis show that violence against women is the effect of sexism, a cognitive ele-
ment of discrimination driven by the presupposition that men and superior to
women. Additionally, the multidimensional approach to the analysis of heteropatriar-
chy supports the idea that gender-based violence is not grounded in biological differ-
ences between men and women but rather in sexism which, propagated through
ideology, permeates the social practices and discursive practices of societies in
which heteropatriarchy is the dominant cultural paradigm. Consequently, it can be
concluded that gender-based violence is a cultural artefact of heteropatriarchy.

At present, the law and the news media are viewed as agencies that work for the
establishment of social order, justice and peace. These can interact in thought-pro-
voking and productive ways that we call mediatization, e. g. the process whereby the
mass media comes to affect the law. This paper illustrated processes of mediatization
of the law by means of four paradigmatic cases related to the social phenomenon of
gender-based violence. The national media coverage of the case of Ana Orantes
changed public opinion concerning violence against women in Spain and gave
rise to the creation of the first law in the European Union protecting women’s rights,
e. g. the Organic Law 1/2004, of December 28", on Comprehensive Protection Meas-
ures against Gender-based Violence. The international media coverage of
judgment 38/2018 in the case of La manada has widely contributed to the transfor-
mation of public opinion about rape victims (Ehrlich 2010: 265—-280) and urged the
revision and modification of the types of sexual offences in Spanish Penal Law. The
global media coverage of the #MeToo movement has also raised social awareness
about the magnitude of the problem of sexual abuse, encouraged a transnational de-
bate on sexism and gender-based violence against women, and promoted the creation
of new laws for the prevention of sexual harassment such as the ME TOO bill in the
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United States Congress. Nontheless, Judge Kavanaugh’s confirmation hearing has
sadly demonstrated how deeply entrenched heteropatriarchal values are in so-called
modern societies. Continuing engagement with the media is necessary to ensure
community understanding of gender-based violence and the harm that sexist portray-
als and narratives in the news media may cause. These may pose a threat to the ad-
vance of an emergent and hopeful cultural paradigm based on equality. However, for
this new social order to succeed, political involvement in the eradication of the global
conflict of gender-based violence should be genuine and firm.
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Courts, Constitutionality and
Conflicts in Media Representations

A Case Study in Polish Rule of Law Crisis
By Stanistaw GoZdz-Roszkowski and Monika Kopytowska, £.6dZ

Abstract

Ever since its landslide victory in the 2015 general election, Poland’s right wing ruling party
Law and Justice (PiS) has been pushing with its plan to overhaul the Polish judicial system. At
the heart of the proposed judical reform have been changes affecting the workings of two most
important judcial bodies: the Constitutional Court (pol. Trybunat Konstytucyjny) and the Su-
preme Court. The stand-off between the executive and the judicial powers along with the ensu-
ing political conflict and social protests has attracted a great deal of media attention. This paper
thus focuses on media representation of the judicial reform and those involved in it, along with
ideological and cultural factors that influenced particular media choices. Drawing on a combi-
nation of quantitative and qualitative methods within the methodological frameworks of Cor-
pus-Assisted Discourse Studies (e. g. Partington 2013), we apply the Media Proximization Ap-
proach developed by Kopytowska (2013, 2014, 2015a, b, c, 2018) explicating how the socio-
political reality is discursively co-constructed and mediated for the general public. We will dem-
onstrate how, by reducing various dimensions of distance (spatial, temporal, epistemic, axiolog-
ical, and emotional) between events, issues, and groups presented and the audience, media/jour-
nalists increase the salience of issues, along with their emotional appeal, and in this way poten-
tially influence public perceptions and evaluations. The data used comes from the national and
international online coverage of post-election conflict in Poland between December 2015 and
December 2017.

Keywords: social conflict, constitutionality, rule of law, media representations, corpus-as-
sisted discourse analysis, media proximization model

I. Introduction

Recent changes to the judicial system in Poland offer an opportunity to examine
strategies employed by the news media to cover legal and social conflicts. The con-
troversial reform, regarded by many as the Polish constitutional crisis, started in No-
vember 2015 with the cancellation of the appointment of five Constitutional Tribunal
judges and, in many respects, itis still in progress. This may explain why, to date, very
limited amount of work has been done on these events and even less is known about
the role of news media in reporting differences, in which these changes have been
portrayed in English language and Polish news media. Our focus is thus on linguistic
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evidence and on the ways in which the news media in Poland and abroad construct the
conflict centred around the constitutional court. Comparing the discursive strategies
of The Guardian newspaper, representing a liberal voice, and the right-wing Polish
Niezalezna.pl news website allowed us to explore trends in both international and do-
mestic news discourses covering the events. More specifically, we intend to address
the following questions:

— How are certain fundamental legal concepts, such as constitutionality, rule of law,
Jjudicial independence, as well as the complex legal realities of the conflict medi-
ated and evaluated in the media?

— How is the legal social and political conflict construed linguistically ? Are there any
prevalent strategies used? Do they vary across different media outlets?

— How are the major institutional actors (e. g. judges, government, parliament) posi-
tioned with regard to each other and the key events of the conflict?

— How does the ideological and cultural embedding of the news media (national vs.
international, right- vs. left-wing, conservative vs. liberal) impact on the discursive
representation of the conflict?

While conflict in itself (due to its social, political and legal consequences) is at-
tractive for the news media, its newsworthiness will be enhanced with the use of dif-
ferent discursive strategies depending on the ideological/cultural/geographical posi-
tioning of the media. Various aspects of it will be selected and made salient (proxi-
mized), resulting in varying assessment of the social/political and legal actors in-
volved, character of the conflict and its socio-political implications and possible
solutions to it.

I1. The conflict in context

It should be pointed out that the conflict surrounding changes to the judicial sys-
tem in Poland has had different faces and phases. Matczak (2018: 2) insists that what
he refers to as “assault” on the rule of law in Poland “has been multidimensional” and
“there were several elements of that assault.” Admittedly, as many as three major ju-
dicial institutions responsible for protecting the rule of law in Poland have been af-
fected. These include the Constitutional Tribunal, the National Council of Judiciary
and the Supreme Court. In addition, the changes imposed by the government with
regard to the judiciary should be viewed against the wider background of other gov-
ernmental actions, i. e. seeking to control the national public media, the enactment of
invigilation laws, and limitations of the right to assembly. In this study, we confine the
analysis to the Constitutional Tribunal. The timeline of the conflict related to the
Constitutional Tribunal marks the first stage of the perceived constitutional crisis
in Poland and it spans the period between November 2015 and December 2016,
when a new chief justice (head) of the Constitutional Tribunal was appointed (cf.
Matczak 2018).
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Inlate 2015, soon after the general election in Poland was won by the conservative
Law and Justice party (PiS), five judges, members of the Constitutional Tribunal
(Pol. Trybunat Konstytucyjny), appointed by the previous Parliament, were sacked.
In their place, five new judges were appointed by the new Parliament. In fact, some
argued that the conflict had been provoked by the previous Parliament, which appa-
rently had the authority to appoint only three rather than five judges. The response by
the new government and the Parliament to annul the appointments of the five judges
was rightly considered as premature in light of the Tribunal’s ruling in December
2015, according to which the appointment of two judges replacing those, whose
terms expired in December was unconstitutional, while the other three were nomi-
nated legally. However, the government argued that the Tribunal did not have the
right to make judgments about the constitutionality of parliamentary appointments,
and the President, Mr Duda, swore in five judges elected by the new Parliament.
Andrzej Rzeplinski, the head of the Tribunal, responded by only allowing those
two filling the December vacancies to assume their duties.

The government tried to break this impasse by amending the Constitutional Tri-
bunal law (the so-called ‘repair law’) to increase the number of judges required to
make rulings in the most important cases from nine to thirteen; thereby hoping to
oblige Mr Rzeplinski to recognise all of those appointed by the new Parliament.
The government’s opponents claimed that these changes would paralyse the Tribunal
and accused the ruling Law and Justice party of undermining the fundamentals of
democracy and the rule of law. The government’s supporters, however, defended
its actions as necessary to restore pluralism and balance to the Tribunal, which
they said had been expropriated by supporters of the previous governing party.
More broadly, they claimed that opposition to the government was being orchestrated
by well-entrenched, and often deeply corrupt, post-communist elites.

The Law on Constitutional Tribunal was amended in December 2015. In March
2016, the Tribunal found the law unconstitutional. The Tribunal decided that it was
empowered by the Constitution to ignore these amendments and declared the ‘repair
law’ unconstitutional arguing that they dramatically limited the Tribunal’s ability to
function properly, while the rushed way in which the ‘repair law’ was adopted vio-
lated constitutional procedure.

In response, the Polish government banned the Court from publishing the judg-
ment that criticised the new executive controls over judges, which were passed in
a hasty parliamentary vote. The government argued that the Tribunal had no
power to review the law (as the Constitution stipulates its rules are regulated by par-
liamentary statute), which had come into effect as soon as it was passed, and refused
to publish the judgement in the official journal, a necessary step for Tribunal rulings
to become legally binding. What followed was an unusual stand-off between the ju-
dicial and executive power, with the Constitutional Tribunal insisting on operating
under the earlier June 2015 law and the Tribunal majority, led by its head Mr Rze-
plinski, which does not recognise the December amendments nor three of the five
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justices appointed by the Law and Justice-dominated Parliament. On the other hand,
the government will not publish Tribunal judgments which are not in line with the
‘repair law’, nor will the President swear in the three judges nominated by the pre-
vious Parliament. This led to the emergence of a legal limbo (Matczak 2018) and a
serious legal issue if the Tribunal started to rule in other cases on the basis of the old
procedural rules, and the government continued to refuse to recognise these judge-
ments by not publishing them.

In the meantime, other institutional actors became involved in the conflict when
the yet new law (passed by the Parliament on 22 July 2016) on Constitutional Tribu-
nal was challenged by the first President of the Supreme Court and the Commissioner
for Human Rights. Amicus curiae briefs were filed by the Polish Bar Council and the
National Bar Association. As part of an unprecedented investigation, the European
Commission announced that there was “a systematic threat to the rule of law in Po-
land” (Poland’s rule of law under systematic threat, says EU executive, [Guardian
2016])".

Apart from undermining the credibility of the constitutional court in Poland and,
more generally, the weakening of the rule of law, the conflict affected the perception
of the justice system in the Polish society at large. Surprisingly, the Tribunal saw a
substantial decline in its approval ratings while the government’s ratings remained
relatively high. A December 2016 survey by the CBOS agency found that only
28 per cent of respondents evaluated it positively (down from 42 per cent in
March 2015), compared with 42 per cent who viewed it negatively (12 per cent in
2015) while 30 per cent of the respondents remained indifferent (compared with
46 per cent in 2015).> In what follows, we attempt to account for this trend in
terms of media coverage of the conflict.

III. Institutional Context:
Poland’s Constitutional Tribunal (Trybunat Konstytucyjny)

In this study, we chose to focus on Poland’s constitutional court, literally Consti-
tutional Tribunal (Pol. Trybunat Konstytucyjny) created in 1982 with the principal
task of resolving disputes related to the constitutionality of actions undertaken by
public institutions and ensuring the compliance of statutory law with the Constitution
of the Republic of Poland. * Prior to the changes implemented in 2015, the Tribunal
operated under the Constitution of 2 April 1997 and the law on Constitutional Tri-
bunal of 25" June 2015. The Tribunal consists of 15 justices elected for the term
of 9 years. Judges are elected by the Sejm (the lower house of the Polish Parliament)

! https://www.theguardian.com/world/2016/jul/27/poland-rule-of-law-systematic-threat-eu
ropean-commission.
2 See: https://www.cbos.pl/SPISKOM.POL/2016/K_171_16.PDF.

* It should be noted, however, that the Constitutional Tribunal started adjudicating in 1986;
more info about the court can be found at http://trybunal.gov.pl/en/.
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and elected judges take an oath of office, which must be accepted by the President of
the Polish Republic.

The Tribunal can adjudicate in the following cases:

— whether legislative acts (statutes) and international agreements are in conformity
with the Constitution;

— whether legislative acts are in conformity with international agreements whose rat-
ification required a prior statutory approval;

— whether laws made by national bodies (central state organs) are in conformity with
the Constitution, ratified international agreements, and statutes;

— constitutional complaint; settling disputes over authority between the central con-
stitutional bodies of State; determining whether purposes or activities of political
parties are in conformity with the Constitution.

There are two other superior courts in Poland: the Supreme Court and the High
Administrative Court, each exercising independent jurisdiction within its area of
competence. The Constitutional Tribunal remains at the very top of the judicial struc-
ture, largely on account of being vested with the competence to review ordinary stat-
utes and other legal regulations and to annul them in case of unconstitutionality or
nonconformity with the international instruments to which Poland is a party. Such
decisions of the Tribunal are final and binding on all other courts, the Supreme
Court included (Garlicki 2007).

In his paper published in 2007, prof. Lech Garlicki, a leading expert on constitu-
tional law and a judge of the Constitutional Tribunal (1993-2001) and the European
Court of Human Rights (2002-2012), wrote that “[Tribunal] represents one of the
best-established constitutional jurisdictions among the “new democracies” of Eu-
rope*“(2007: 57). Nine years later the situation seemed to have changed dramatically.

IV. Theoretical framework of the study

In its theoretical orientation, the present article departs from the constructivist as-
sumption that language is a major society-forming tool which allows for objectiva-
tion, institutionalization, and legitimation of meaning, or, to use Berger and Luck-
mann’s words, that it is responsible for the fact “that subjective meanings become
objective facticities” (1991/1966: 30). Searle (1995), who sees language as “the pre-
supposition of the existence of other social institutions”, argues that it “equips” things
and individuals with a certain status and “deontic powers”, and in virtue of the col-
lective acceptance of that status, they can perform functions that they could not per-
form otherwise. In other words, the very utterance of speech act components (declar-
atives, performatives) creates social phenomena (families, organizations, nations,
money, etc.) if people accept the declarations (Searle 1995, 2006, 2010). Searle’s
theory of social ontology still remains one of the most influential approaches,
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with speech act theory accounting for the performative potential of language (and
being extensively applied in the context of legal language). Foucault (1972: 49) ar-
gued that it is discourse that shapes the social world as the “regimes of truth” it creates
are behind the social production of meaning, along with perpetuation of existing
power and status quo of groups and individuals. Critical discourse analysts also
see discourse as “a form of social practice” with a dialectical relation to society:
“The discursive event is shaped by the situation(s), institution(s) and social
structure(s) but it also shapes them” (Fairclough / Wodak 1997: 258). Accordingly,
for Fairclough (1992: 64) discourse is “a practice of not just representing, but signi-
fying, constituting and constructing the world in meaning”. It becomes a key tool in
creating, reproducing and challenging power relations within society as it legitimates
control or “naturalizes” the social order (see Wodak 2011: 53-54) and thus Wodak
(2011: 52) observes that the goal of CDA is “to demystify discourses by deciphering
ideologies”.

The notions of “construction” and “ideology”, as well as the socially constitutive
potential become particularly important in the case of media discourse. Apart from
informing, the media, in particular the news media, have always had an important
role in persuading, i.e. shaping societal notions, deductions, attitudes, and percep-
tions.* Cottle observes that in today’s mediatized world, “politics and conflicts are
often played out on the media stage” (Cottle 2006: 22). Their role becomes even
more significant in times of conflicts, when they play a major role in creating a
sense of threat and axiological urgency and constructing us vs. them opposition (Ko-
pytowska 2015b). While the media representation of various socio-political aspects
has been studied extensively from discourse analytical perspective, the representa-
tion of legal matters has not received much attention (Breeze 2016). Most of the
analyses focus on politics in a broader context, or on crime and/or criminal justice
(Schlesinger / Tumber / Murdock 1991; Haltom / McCann 2004; Boyd 2013).
The example of the former can be Wodak’s book, The Discourse of Politics in Action
(2009), where she examines the “backstage” of “doing politics” (including law) by
European MPs. Boyd (2013), who focuses on the use and recontextualization of cer-
tain legal lexis in the representation of mediatized legal discourse, observes (follow-
ing Cotterill 2002: 147) that in this particular kind of media representation consid-
erable amount of information comes from the genre of trials, which produces “multi-
perspectival and multi-voiced” narratives of legal discourse. In his paper, following a
comprehensive characterisation of legal disocurse in terms of its structural and func-
tional determinants, Boyd makes an important observation about the embeddedness
of legal discourse in the local legal system, which is of particular relevance to our
analysis.

* Hall et al. (1978) argued that media act as secondary definers who obtain official and
authoritative sources from primary definers, such as the law enforcement institutions. In their
role as secondary definers, they supply primary definers with “public opinion”, which in
reality very often is “media reaction”.
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Legal language is distinctive because it presupposes the existence of a legal system and pre-
supposes particular rules of law, against the background of which legal system obtains its
meaningfulness and particular meaning, and because of the distinctive features of rules
of law as rules. (Cao 2007: 16, cit. in Boyd 2013: 38)

In their discussion on socio-political reality, Kaid etal. (1991, cit. in McNair 2003:
12) distinguish its three dimensions, namely (a) an objective political reality, com-
prising events as they actually occur, (b) a subjective reality — the “reality” of events
as they are perceived by actors and citizens, and (c) a constructed reality — events as
they are covered by the media. Kopytowska (2015¢) introduces the term “mediated
social reality”, which she treats as another meta-level of Searle’s construction of so-
cial reality. In her Media Proximization Approach (MPA), Kopytowska (2013, 2014,
2015a, 2015b, 2015¢, 2018, forthcoming) argues, the process of construction of
mediated social reality is contingent upon journalistic/media manipulation of dis-
tance between the members of the audience and the elements of presented reality
to which they have limited access. Importantly, “limited access” and thus resulting
distance, may be understood in both physical sense and cognitive sense. Hence, dif-
ferent dimensions of dictance have to be distinguished. Spatial and temporal dimen-
sions of distance concern the fact the entities represented are “located” out there in
the world, beyond the audience’s immediate physical reach. The dimension of epis-
temic distance results from the fact that members of the audience have varying de-
grees of knowledge concerning the events and phenomena presented to them. Epis-
temic distance is thus related with media users’ experience-based cognitive schema
of interpretation and gains particular prominence in the case of news about distant
unfamiliar places, mass-mediated scientific discourse (Sousa / Kopytowska 2014),
religious discourse (Kopytowska 2018) or, as in the case here, legal discourse. Ax-
iological distance is connected with differences in cultural or ideology-related val-
ues, beliefs and practices and often involves the opposition of us versus them, or us
versus the other. Finally, emotional distance concerns various degrees of emotional
involvement on the part of the audience. Proximization consists in reducing distance
in its various dimensions through discursive-cognitive operations, involving both
verbal and visual strategies. Media Proximization Approach has its origin in Chil-
ton’s Discourse Space Theory (DST) (Chilton 2004, 2005); Deictic Space Theory
in 2014) which explains how people, using background assumptions and indexical
cues, position various entities (people, events, ideological constructions, etc.) in re-
lation to themselves (the Self —I or we), being in the deictic centre (DC), along three
intersecting axes within DS — time, space and modality. In further developments of
the theory, Hart (2010), and Cap (2010, 2013), who adds the axiological dimension in
his STA model, demonstrate how the perception of distance from the Self can be skil-
fully manipulated in political discourse to legitimize the actions taken by political
actors. MPA argues that proximization is inherent to the process of “mediatization”
through which media transform contemporary society and inherent to creating a
mediatized social reality.’ Hjarvard (2013: 17) defines mediatization as:

3 For overviews of mediatization see: Lundby (2009); Hjarvard (2013).
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[...] the process whereby culture and society to an increasing degree become dependent on
the media and their logic. This process is characterised by a duality, in that the media have
become integrated into the operations of other social institutions and cultural spheres, while
also acquiring the status of social institutions in their own right.

Since media representation is highly selective (in this proximization process),
audiences do not only acquire factual information about public affairs from the
news media, but also learn how much importance to attach to a topic on the basis
of the emphasis placed on it in the news — which, in media studies, has been discussed
within the frameworks of agenda setting, framing, and priming (Scheufele / Tewks-
bury 2007; D’ Angelo / Kuypers 2009) — by making some events more salient than
others, media can influence both what issues people pay attention to and have poten-
tial impact on judgements and evaluations of politicians and policies as well as public
problems and potential solutions to them. There exists a widespread assumption that
what is shown in the news is what should be considered significant and relevant
(Couldry 2009: 437). Importantly, when we look at news discourse as a “process”,
that is journalistic strategies of news selection and production, various dimensions of
distance and proximization seem to be at stake. Events “out there in the world” are
more likely to be included in the news bulletin if they are temporally, spatially, epis-
temically, axiologically or emotionally “close” to the audience. At the same time,
however, journalists’ work consists in enhancing newsworthiness of these events,
which means making them even “closer”. These “proximizing dynamics” influence
journalistic choices and are behind routines of covering events.

Striving to achieve “geographical and cultural proximity”, journalists choose
events which are close to the audience because they concern their close environment
(spatial proximization) or their culture, values and beliefs (epistemic and axioloical
proximization). This epistemic and axiological closeness can be linked to Hester’s
(1973) concept of “cultural affinity”. Since viewers or readers will understand an
event better if they are able to “incorporate” it into their “mental map”, that is cul-
turally determined knowledge about the structure of reality (Hall et al. 1978), to
proximize such an event or phenomenon epistemically journalists will refer to the
already existing scenarios of representation, ideological patterns and cultural stereo-
types (which they will assume the audience to be familiar with). The consequences of
this fact are two-fold: firstly, events which are compatible with such “schemata of
interpretation”, or “mental scripts” are more likely to be included in the news (Schank
/ Abelson 1977), and secondly, new events and phenomena will often be simplified,
recontextualized and interpreted in terms of the already familiar ones. If we under-
stand epistemic proximization as an attempt to reduce the cognitive effort of the au-
dience in their interpretation process, the discursive reproduction of ideologies and
related hegemonic worldview turns out to be the result of not only the conscious and
manipulatory endeavours of political elites, but also of professionally-motivated
choices. Such an approach sheds a different light on the notion of ideology itself,
placing greater emphasis on its “professional” dimension (related to journalistic
ethics/culture and news/media discourse as a process; see Kopytowska 2015b).
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Berger and Luckmann (1991/1966: 111) argue that “knowledge precedes values
in legitimation of institutions”. Accordingly, we espouse the view that the axiological
dimension of distance is, to a large extent, contingent on the epistemic one; the un-
familiar in most cases receives negative valuation as it is perceived as a potential
threat to the status quo. As demonstrated by philosophical, anthropological, and psy-
chological theories, the Self has a natural tendency to position itself vis-a-vis others
within the environment and to group or classify surrounding entities as spatially and
thus epistemically and axiologically close/distant (similar/different). The ingroup vs.
outgroup representation becomes especially important in the situation of conflict in
its various dimensions (political, ethnic, cultural, religious, etc.). Such dynamics are
captured by van Dijk’s “ideological square” (1998: 33), set to present “us” in a fa-
vourable light and “them” unfavourably, and consisting in emphasizing “our” good
properties/actions, while highlighting “their” bad properties/actions. Defining the
Other allows for the (re)definition of the Self and for creating collectivities of similar
values and norms with an inclusive subject “we”. This dichotomy prompts the per-
sonalization of conflict which in turn “functions to promote straightforward feelings
of identification, empathy or disapproval and to effect a metonymic simplification of
complex historical and institutional processes” (Fowler 1991: 15).

Cognitive-discursive operations in this context can thus be characterized by three
functions (see also Kopytowska 2015b):

1) establishing axiological status: “our” values/norms;

2) delineating axiological conflict: incompatibility of “our” values/norms with
“their” values/norms;

3) conveying axiological urgency: responding to a threat posed (often by “their” ac-
tions) to “our” values/norms and accepting moral responsibility to act.

Finally, journalistic work also concerns emotional distance. Increasing the emo-
tional involvement of media users seems to be one of the ways of making selected
aspects of objective reality more salient than others, and, at the same time, a factor
enhancing persuasiveness of media messages. Emotions are inherent to news values
such as “negativity” and “superlativeness”. Their discursive manifestations include,
for example, negatively loaded words, hyperboles and quantity expressions, compar-
ison and contrast, etc. Likewise, presenting events from the perspective of individual
experience (value of “personalization”), which at the level of discourse brings forth
personal narratives has a highly proximizing function.

History has provided numerous examples which, as argued by Kopytowska, can
be treated as effects of proximization process, ranging from CNN effect and media-
generated “collective compassion” to media-waged war on terror. More recently, the
role of media (including social media) has been discussed in the context of socio-po-
litical protests, including the Arab Spring.

In the present article we want to focus on framing as one of the proximization trig-
gers spanning over different dimensions of distance. While Entman (1993) points to
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the lack of a precise theoretical definition of frames and their influence on thinking,
the common perception among those who have used this concept in linguistics (cf.
Fillmore 1975; Lakoff 1987, 1996, 2004, cognitive psychology (cf. Fodor 1983,
2000; Minsky 1975), communication science (cf. Gitlin 1980; Entman 2004), anthro-
pology (cf. Bateson 1972), and sociology (cf. Goffman 1974), is that the function of a
frame is to help people to organize the complexity of the world into meaningful cat-
egories. While some researchers believe that frames are to be found in media cover-
age (cf. Entman 1991, 1993, 2004; Pan / Kosicki 1993), others claim they are in the
recipient’s mind (cf. McLeod / Detenber 1999; Scheufele 2004), or both in the sender
and recipient. Entman (1993: 52) argues that “frames have at least four locations in
the communication process: the communicator, the text, the receiver and the cul-
ture”. A distinction should be made, however, between media frames, constructed
by the journalist to make the event more accessible to the public, and audience
frames, or “information-processing schemata” (Entman 1991: 7), composed of the
interpretations enabling a person to understand the incoming information, or in
the words of Goffman (1974: 22) to “locate, perceive, identify, and label”.

As pointed out by Kopytowska (2009), in Cognitive Linguistics frames have been
defined as cognitive structures, based on prior knowledge and used to facilitate the
thinking process, while framing has been referred to as a process of selectively using
frames to evoke a particular image or idea. Since every word evokes a frame with
certain background knowledge and a set of presuppositions, each framing implies
something different. Even this general description shows two dimensions of a
frame: the “internal” one, corresponding to individual frames and involved in the
process of schema formation, and the “external” one, which is related to media
frames, “persistent patterns” of presentation used by journalists to change the degree
of salience of the issues described.

By providing and repeating certain words and visual images, and putting them in a
particular context, media evoke particular frames thus proximizing some aspects of
reality while obscuring other elements. This in turn means greater probability that
audience members will focus their attention on a given piece of information. In
this way, news frames contribute to the process of schema formation, termed
frame setting (cf. De Vreese 2005: 51-53).

In this study, we adopt the methodological perspective of corpus-assisted dis-
course studies (Partington 2004; Partington et al. 2013) departing from the assump-
tion that Corpus Linguistics, in particular when used in combination with qualitative
approaches, is a valuable tool for discourse analysis as it, first, allows for the quan-
tification of recurring linguistic features necessary to substantiate qualitative insights
and, second, enables reliable generalizations concerning the effects of various lin-
guistic choices (Stubbs 1997: 107, 111; O’Keeffe 2006: 51, 158; see also Baker
2006; Baker et al. 2008). Given the nature of the mechanism in question, and the
fact that news texts tend to render a particular meaning system through key words
combined in a specific form, a careful examination of word choices, the extent of
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their use in news coverage as well as their semantic associations should reveal a lot
about the decisions on framing (Kopytowska 2009) and help in identifying patterns
within discursive representation (cf. Kopytowska / Grabowski 2017; Kopytowska,
Grabowski / Wozniajk 2017). It is our assumption that this discursive representation
reflects the standpoint of editors, journalists, and readers of the press in question,
their judgments and evaluations of the CT crisis, but at the same time is likely to
be constitutive for the public perception of this crisis.

MEDIATIZATION

OBJECTIVE REALITY

i S ———

CONSTRUCTED/MEDIATED I
SOCIAL REALITY

SUBJECTIVE

SOCIAL REALITY AUDIENCE

ELITES  JOURNALISTS DISCOURSE
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OTHER SOCIAL ACTORS (PROCESS & PRODUCT)

 c— — — — — — —

|

POLITICIANS SCIENT!STS> I NEWS ) SOCIAL MEDIA
|
L

PROXIMIZATION

DISTANCE: SPATIAL / TEMPORAL / AXIOLOGICAL / EPISTEMIC / EMOTIONAL

Fig. 1: Proximization Process and Mediated Social Reality

V. Material and Method

Our aim in this study is to investigate the representation of the conflict in the in-
ternational liberal media discourse and contrast it with the image constructed in Pol-
ish right-wing discourse in terms of the proximization strategies and the ensuing sa-
lience of issues related to this institution and other legal and political actors. Conse-
quently, this study draws upon two datasets which represent the national and interna-
tional online coverage of the post-election conflict in Poland between December
2015 and August 2016. The period selected is considered crucial to the first stage
of the conflict, and it usefully sets the scene for the on-going rule of law crisis in Po-
land.
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One corpus consists of 21 press articles culled from the international edition of
The Guardian® and totalling 14,659 words. The other collection of 20,828 words
consists of 33 texts obtained from Niezalezna.pl. (lit. the independent), a conserva-
tive web portal in Poland, which is notorious for being explicit in its right-wing and
nationalistic ideology and is the leader among conservative web portals in Poland’.
The Polish data were tagged and parsed using Sketch Grammar for Polish, developed
on the basis of the tagset of the IPI PAN Corpus of Polish, implemented into the
SketchEngine (Kilgarriff et al. 2014). We also use the National Corpus of Polish®
and the British National Corpus for the purpose of cross-referencing.In our analyses
we combine the analysis of word frequencies, word keyness, and word combinations
in collocations and clusters with the scrutiny of the contexts of relevant words, their
axiology (semantic prosodies; see Sinclair 2004) and figurative (metaphoric) mean-
ings in order to uncover how selected concepts are proximized and, in consequence,
opinions and attitudes are formed. We work on the assumption that, by combining
quantitative and qualitative research methods offered by Critical Discourse Analysis
and corpus linguistics (Stubbs 1997; Baker 2006), it is possible to identify recurrent
linguistic patterns necessary to substantiate qualitative insights as well as to arrive at
reliable generalizations of the effects of making various linguistic choices. Our anal-
ysis starts with the identification of keywords as the basic unit of analysis in the two
datesets. Keywords considered relevant to the conflict were then further investigated
in terms of their co-occurrence patterns. To that end, we used the SketchEngine (Kil-
garriff et al. 2014) to generate the so-called word sketches, that is lexical profiles fea-
turing the most important grammatical and collocational relations of words. Finally,
the qualitative stage of our research consisted in analysing these word sketches using
several dimensions of proximization, that is spatio-temporal, axiological, epistemic
and emotional (Kopytowska 2013, 2015).

VI. Results and discussion

We first turn to consider keywords generated from The Guardian’s data in order to
find out which aspects of the crisis are made salient in the discursive representation of
the Constitutional Tribunal and how the conflict is constructed from the international
perspective. In the analysis, we focused on the top 100 keywords as computed by the
software. Each item was scrutinized in terms of its word sketches provided by
SketchEngine (Kilgarriff et al. 2014). The keywords were then arranged into distinct
meaning groups, i.e. semantic categories with items expressing a shared discoursal
function. Below are provided the most salient categories. Keywords that could not be
assigned to any specific category were removed from further analysis.

¢ https://www.theguardian.com/international.

7 http://niezalezna.pl/63258-niezaleznapl-nadal-liderem-wsrod-prawicowych-portali (acces-
sed 15" January 2015).

® http://pelcra.clarin-pl.eu/NKJP/.
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1. The Guardian and the EU crisis frame

The coverage from The Guardian unequivocally places the EU (as “us”) in the
deictic centre. What is then proximized, that is made salient, is what is seen relevant
from the perspective of the EU, a collective body which is portrayed as a community
of values and which is (expected to be) committed to safeguarding and upholding
these values for the sake of the common good (1).

The dominant frame is thus the one of crisis resulting from an axiological conflict.
The situation of axiological urgency is created, with EU values being under threat.
Phrases like community of values, common values, collective responsibility empha-
sise communitarian raison d‘étre of this institution, considered to be based on “the
rule of law” (which is another keyword). The crisis frame requires the source of crisis,
the agent responsible for it, as well as potential solutions. As already mentioned the
crisis comes from a threat posed to by the changes in Poland which are viewed as anti-
democratic and in conflict with the rule of law. Table 1 below lists keywords proxi-
mizing various aspects of this frame.

Brussels, EU commission, rule of law procedure, commission vice-president, European
parliament, unprecedented investigation, systemic risk, systemic threat, official warning,
persistent problem, unprecedented decision, persistent breach, values

How EU reacts to the events in Poland tends to be perceived as a litmus test for
how serious the EU institutions are about tackling the issue. While the EU is por-
trayed as a collective body sharing common values (1), responsibility for implement-
ing these values is attributed to various institutional actors expected to identify pos-
sible threats (2) and, if necessary, undertake action of verbal or material
nature (3-0).

(1) But the country whose fortunes will play a major role in determining how far the
European Union [...] remains a credible community of values, is Poland.

(2) Leaked draft opinion from advisers to the Council of Europe also warns of dangers to the
rule of law and human rights.

(3) Rejecting accusations of interfering in Polish politics, Timmermans said he was “dispas-
sionate and legal”, and that the commission had a duty to uphold the rule of law. “The
European Union is built on common values enshrined in the treaties”, he said. “Making
sure the rule of law is observed is a collective responsibility of all EU members.”

(4) European commission urges Polish government fo guarantee independence of constitu-
tional court for three months.

(5) The move appears to have set the government on a collision course with the
European Union, which launched an unprecedented investigation in January into the re-
forms, which could result in punitive measures.

(6) The stand-off has prompted the European commission to consider sanctions, including
the suspension of EU voting rights, for what it has described as a “systemic threat to the rule
of law in Poland”.
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The EU is thus represented as an institution that needs to exercise its authority and
which has a duty to act and prevent a further deterioration of the situation. Interest-
ingly, in the first sentence of Example (5), the situation in Poland is assessed unequiv-
ocally as “autocracy”. The second sentence contains a cohesive link expressed
through the value-laden expression anti-democratic measures which is just one of
many indications of ‘evaluative harmony’ (Partington 2013). Apart from ensuring
cohesion, this helps to describe the events in Poland in a consistent manner that is
understandable and expected in the case of an audience that is ideologically and geo-
graphically distant from the reported events.

(7) The EU’s Poland problem: How will Brussels react to Warsaw’s autocracy? The ruling
Law and Justice party has introduced several anti-democratic measures that have angered
many in the country and will test the powers of the European Union.

There are several keywords which clearly portray the events as a crisis and threat
to democracy:

constitutional crisis, dangerous turn, autocracy, standoff, democratorship. These
are illustrated in (8) and (9):

(8) Poland‘s crisis began last month when the government appointed five judges to the
15-member Tribunal.

(9) Poland is locked in a constitutional crisis.

With the nature of crisis characterised, agency and responsibility for it are also
attributed. The main actors (Polish prime minister, right-wing government, Polish
parliament, justice minister, parliamentary majority, PiS, Jarostaw Kaczynski) are
characterised both by modifiers and predication-qualities and actions attributed to
them. As far as the former are concerned their conservative and nationalist character
is made salient, which is enhanced even more by expressions like staunch/staunchly
or ultra (10—13). While we can assume that conservative as a modifier could be used
to provide factual (referring to political orientation) information and thus act as epis-
temic proximization trigger further modification brings in axiological dimension. So
do actions attributed to these politicians expressed by negatively charged verbs (10),
(12—15), or noun phrases (14). Importantly, other law-related changes and political
actions are mentioned too, namely those concerning media law (12, 15), or national
budget (14). These are characterised as hasty and chaotic. What also contributes to
the negative evaluation of these actions is presenting them in terms of their negative
consequences — here orientational metaphors (plunged into, descended into) act as
powerful epistemic, axiological, and emotional triggers. Finally, they are also repre-
sented in terms of intentions implicitly attributed by journalists (12) or other political
actors (16).

(10) The Law and Justice party (PiS), led by staunch conservative ex-premier Jarostaw

Kaczyniski, has already plunged the country into a political crisis since being elected in Oc-
tober, partly over controversial nominations to the constitutional court.

(11) ultra-conservative Law and Justice (PiS) party.
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(12) the nationalist-minded, eurosceptic PiS has tightened its control over public news
media and state prosecution and moved to weaken the country‘s highest court.

(13) The staunchly conservative PiS has been on a collision course with Brussels since it
introduced sweeping changes to Poland's institutions.

(14) Over the Christmas holiday, the Polish parliament descended into farce, with opposi-
tion MPs staging a sit-in in the main chamber while members of the ruling party passed the
national budget by a chaotic show of hands in a neighbouring room.

(15) It is conducting a separate inquiry into Poland’s media law, after the Polish government
rushed through legislation empowering it to appoint the heads of state TV and radio.

(16) The opposition has denounced the law as an attempt to interfere with the constitutional
court‘s independence.

Axiological urgency is also enhanced, and “us-defenders of democracy and them-
threat to democracy opposition” conveyed by making the aspect of social protest sa-
lient; the keywords related to it include: Polish opposition, popular mobilisation,
anti-government demonstration, outside parliament, opposition support. It is either
the scale of the process that is emphasised (17—19) or it is explicitly evaluated pos-
itively as in (17). It should be pointed out here that the anti-conservative sentiment as
well as emphasis on social protest is something to be expected if we consider the ideo-
logical slant of the Guardian and its target readership. It is not surprising then that
such values are made salient in the coverage.

(17) The good news is that Polish society is already mobilising in defence of liberal democ-
racy. (20) As early as last November, an opinion poll found 55 % of respondents saying de-
mocracy is threatened in Poland.

(18) Thousands of people have joined anti-government demonstrations across Poland.

(19) The political crisis has brought thousands of protesters out on the streets against the
government s actions.

Lastly, what constitutes an important aspect of epistemic proximization is the way
in which the technical legal issues (aspects of the crisis) are explained to an interna-
tional audience; the relevant keywords here include: simple majority, two-thirds ma-
Jjority, Polish constitution, new law, ruling, official gazette. By contextualising the
crisis in the Polish legal system, the newspaper seems to construct grounds for legiti-
macy of the arguments it presents.

(20) The new law raised the bar for constitutional court rulings from a simple majority to a
two-thirds majority, while requiring 13 judges to be present for the most contentious cases,
instead of nine previously.

(21) The government has, for more than two months, refused to publish in an official gazette
an opinion issued by the Constitutional Tribunal on the changes imposed on it by the govern-
ment.

(22) This means, the court‘s critical ruling is not valid.

(23) In Poland, the constitutional court ‘s rulings are not considered to have legal effect until
they are printed in an official journal, which is produced by a printing press controlled by the
government.
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(24) He (court’s chief justice) said, the government’s refusal to recognise the legitimacy of a
number of the court’s rulings threatened to “create a double legal system, with some courts
upholding our rulings, and others not. Judges really don’t know what is the law, and without
that, in a continental system, courts cannot operate.”

2. Niezalezna.pl and responsibility frame

The representation of the crisis in Niezalezna.pl is completely different, which
shows the extent to which proximization (and thus framing) is contingent upon
the ideological stance of the medium and its target audience. Here, problem Trybu-
natu [Tribunal’s problem] is presented as self-generated with responsibility being at-
tributed to its president — prezes trybunatu [Tribunal’s president], Andrzej Rzepliriski
— and the previous party in power. Other relevant keywords here include: skok plat-
formy [Civic Platform’s hold-up], TK ubezwtadniony [Tribunal incapacitated by its
own Chief Justice], kuriozalna akcja [Tribunal’s antics], and ztamanie [violation of
the Constitution by the Tribunal].

The status quo of the Tribunal receives negative evaluation being linked to con-
cepts like element antydemokratyczny [anti-democratic element] and mainstream
ubekistanu [main institution in a state controlled by secret police]. Rather than
being an institution associated with democratic values, it is in fact presented as an
antithesis of a democratic rule of law. By linking it to communist past along with
the activity of the secret police (epistemic and axiological proximization), the latter
of the two concepts mentioned above implicitly refers to a form of control over this
institution, thus substantiating one of the main “pro-change” arguments. Likewise,
czas dyktatora [dictator’s time] seems to imply control over this body, which
seems to be in opposition to the democratically ruled state. The situation of axiolog-
ical urgency is thus constructed differently from the way it was in the Guardian. Here,
Polish society (represented by the target audience of Niezalezna.pl), along with the
government in power thatis the initiator of change (Iaw concerning Tribunal) become
us, while the Tribunal, together with its president — akuszer trybunatu [Tribunal’s
midwife], other judges appointed previously and political elites associated with
the Civic Platform party are given the status of them. The latter group is overtly dis-
credited by linking it to behaviour, which is either socially unacceptable (and harmful
for the country and its citizens) or illegal. As shown by example (25) through deictic
reference (nasze [our]), acting as axiological and emotional proximization trigger,
CT judges are clearly put in opposition to us — Polish citizens. Both naming and pred-
ication strategies are at work here; judges are referred to as lazy-bones excessively
spending public money, which is explicitly assessed as abnormal. A similar discred-
iting argument of financial nature is employed in (26), where the word balowat [an
informal term for ‘to party’] is used. Needless to say arguments of this kind have a
strong proximizing potential in the Polish context when it comes to axiological and
emotional proximization.
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(25) Lenie za nasze pieniqdze. Zarabiajacy po blisko 20 tys. zt miesigcznie sedziowie Try-
bunatu Konstytucyjnego bardzo chetnie korzystaja w swojej pracy z uslug zewnetrznych
doradcow, kosztujacych kolejne dziesiatki tysigcy ztotych. — To nie jest sytuacja normalna;
[Lazy-bones for our money. CT judges earning almost 5 thousand euro a month ... This is not
a normal situation.]

(26) Tak balowat Trybunat Konstytucyjny. “Do gtowy mi nie przyszto zeby wydawac pie-
niagdze na takie bzdury”. [This is how CT judges were partying. I would never think of spend-
ing money on such nonsense.]

Also the behaviour of the president of the Tribunal is presented as both
illegal (27—-28) and detrimental to this institution (29). Motivations behind his ac-
tions are also identified or rather attributed to him with the use of epistemic adverbial
prawdopodobnie [probably] and these are also put in conflict with democratic gov-
ernance. Axiological urgency created in this way requires action that would ensure
protection and restoration of democratic values. The paralysis metaphor in (29) also
has a strong epistemic and emotional potential.

(27) Sgdzia Rzepliniski famie prawo. [Justice Rzeplifiski breaks the law.]

(28) Prezes Rzeplinski stat si¢ funkcjonariuszem PO i poprzez naginanie prawa dla celow
politycznych prawdopodobnie usituje doprowadzic¢ do obalenia demokratycznie wybranej
wiadzy oraz powrotu rzadéw Platformy... [Tribunal’s president, Rzeplinski became an
agent of the Civic Platform and by bending the law for political purposes is trying to over-
throw the democtratically elected government and secure the Civic Platform’s comeback to
power.]

(29) Andrzej Rzeplinski sparalizowat go. [Rzeplinski has paralysed the Tribunal.]

Asin the Guardian technical aspects of the change are discussed; the relevant key-
words in this case include: sktad TK [composition of the Tribunal], wybdr nowych
sedziow [electing new judges], uchwata Sejmu [parliamentary resolution], orzekac
[adjudicate]. Yet, analysis of word-sketches and concordances reveals that even
these technical terms are used in highly evaluative contexts. While it is presupposed
that the composition of the Tribunal is a matter of political games which the new law
is supposed to prevent, its actions are presented as unreasonable.

(30) Senatorowie Prawa i Sprawiedliwosci zaproponowali poprawke, ktéra zaktadata, ze us-
tawa wejdzie w zycie 1 stycznia 2016 r. Miatoby to zablokowac polityczne gry wokot sktadu
Trybunatu Konstytucyjnego. [ ...to block the political games around the composition of Con-
stitutional Tribunal.]

(31) Kuriozalna akcja Trybunatu Konstytucyjnego. “Zabronit” Sejmowi wyboru nowych
sedziow [Constitutional Tribunal’s antics. The Tribunal “banned” the Parliament from
electing new judges.]

Appeals to authority also work here as axiological proximization triggers. Moral
authority comes from our side again. The statement in (32) has two important impli-
cations. Firstly, the fact that anti-communist veterans are in opposition to the Tribunal
may imply its link (which is done repeatedly) with pro-communist environment and
communist past. Secondly, if it has to be taught the importance of democracy it must
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have been acting against it so far. As far as axiological proximization is concerned,
this statement also tells us on what grounds community of values is created in our
group and which values are evoked explicitly or implicitly. Example (33) is a refer-
ence to the Polish president’s words. Here, rationality and order are appealed to.

(32) Kombatanci AK i weterani opozycji antykomunistycznej ucza Trybunat Konstytucyjny
demokracji. [Home Army and anti-communist veterans teach Constitutional Tribunal the
importance of democracy.]

(33) Bo nikt rozsqdny nie pozwoli na to, aby Trybunat stat w kraju ponad prawem, aby nie
przestrzegal prawa uchwalonego przez parlament. Bo fo jest anarchia — powiedzial prezy-
dent. [No reasonable person would tolerate the Tribunal standing above the law, disregard-
ing laws passed by the Parliament. This is anarchy- said the President.]

What is also important from the point of view of evaluating the conflict is linking
its origin not to the new law (as was the case in the Guardian, for example) but to the
previous law — czerwcowa ustawa [June law] — introduced by the previous party in
power — Civic Platform. Once again responsibility frame is triggered with blame for
the current situation being shifted to Law and Justice predecessors, namely Sejm
poprzedniej kadencji [former Parliament], poset PO [Civic Platform MP], poprzed-
nia kadencja [previous term of Parliament]. The previous law is thus presented as
unconstitutional and current actions in this respect are meant as regressive actions.

(34) Przepis umozliwiajacy wybér dwoch dodatkowych sedziow TK przez poprzedni Sejm
jest niekonstytucyjny — uwaza prokurator generalny. [The law providing for the election of
two additional judges by the previous Parliament is unconstitutional in the opinion of At-
torney General.]

(35) PiS prébuje naprawié to, co zepsuta Platforma — powiedziata w §rode rzeczniczka
rzadu Elzbieta Witek odnoszac si¢ do wyboru przez Sejm pigciu sedziow TK zgtoszonych
przez PiS. [The Law and Justice is trying to fix what the Civic Platform destroyed — said
government spokesperson Elzbieta Witek, referring to the election of five judges proposed
by Law and Justice.]

VII. Conclusions

With their long-standing role as gatekeeper and watchdog, the media “interpret”
or “mediate” government policies and legislation for the general public. In doing so,
they do not only explain complex legal issues but also evaluate these issues along
with other aspects the judicial system and its interface with the government.
Hence a number of studies have discussed the role of media in the public perception
of criminal justice (Boothe-Perry 2014; Kort-Butler / Sittner Hartshorn 2011; Garcia-
Blanco / Bennett 2018) or, in the United States, the Supreme Court (Jessee / Malhotra
2013).

Our study was an attempt to explain how the representation of conflict, connected
with Constitutional Tribunal in Poland, has been construed by the news media, along
with motivations behind this process and possible implication it might have for the
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public perception of this issue. As already mentioned, there has been considerable
change in the public assessment of the Tribunal (CBOS 2016). As far as the assess-
ment of the justice system in Poland is concerned, in February 2017 as many as 51 %
of Poles assessed it negatively (compared to 61 % in December 2012). Importantly,
only 18 % of Poles surveyed in 2017 point to personal experience as the factor de-
termining their assessment of the judiciary. In most cases, views concerning the jus-
tice system are based on media coverage (54 %) (CBOS 2017). Additionally, the dis-
satisfaction with the performance of the judiciary is higher among the supporters of
Kukiz’15 (56 %) and PiS (55 %), who constitute majority of the audience of Nieza-
lezna.pl (CBOS 2017). While the direct link between media coverage and public at-
titudes cannot be taken for granted here, we argue that media framing and thus se-
lective representation of “the Constitutional crisis” and, more generally, the judiciary,
does play some role in shaping these attitudes.

Although the audience tends to assess the news in line with their previous knowl-
edge, interpersonal resources, and direct experiences, media frames do shape indi-
vidual frames by rendering particular concepts more accessible than other concepts,
and thus constraining the range of options that the members of the audience have in
making sense of the world. In this way, frames serve several functions, both cognitive
by linking together disparate facts, events, and people, and evaluative, by naming per-
petrators, identifying victims, and attributing blame.

Acting as proximization triggers, frames are meant to provide contextual cues,
simplifying complex problems, actions, and events, by slotting the new into familiar
categories and thus evoking particular moral evaluations. While the epistemic dimen-
sion is constructed by relying on culturally-embedded stereotypes, facts, and figures,
as well as opinions mentioned, axiological proximization triggers include either ex-
plicit or implicit negative evaluations of character traits or actions. The emotional
dimension of proximization, being in a way a consequence of both knowledge
and moral judgement, consists in evoking emotions of fear and anger, or, alternative-
ly, empathy and solidarity. In the data analyzed, differences in framing and thus prox-
imization strategies concern the nature of the crisis (legal, political, social), its origin
and responsibility for it (who is responsible and who is affected), as well as possible
solutions. Within axiological dimension we also examined how axiological urgency
is created and whose values are constructed as threatened. Unsurprisingly, if we con-
sider target audiences and newspapers’ ideology, for The Guardian these are collec-
tive European values linked to liberal democracy which need to be preserved, while
Niezalezna.pl tends to operate with “anti-values” represented by the opposition party
and linked to Poland’s communist past. While in the former case nationalism atti-
tudes emerge as a threat, in the latter case, nationalism is explicitly or implicitly as-
sociated with protecting the interests of citizens. Differences concerning factual and
emotive language can also be observed between the two sources of data. The Guard-
ian tends to rely on the former with epistemic proximization often becoming an im-
plicit basis for the axiological one. In the case of Niezalezna.pl, the link between ax-
iological and emotional dimensions of proximization is more visible. Journalists tend
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to work with anti-values represented by them and concentrate on discrediting the ac-
tions of the other side of the conflict — “them”. The problem ceases to be a technical
issue as such and becomes part of ideological battle often waged with ad personam
arguments. Framed as an EU crisis resulting from a threat to democratic (communi-
tarian) values, the Tribunal issue triggers concern and desire to intervene, approached
as blaming campaign, it may evoke outrage and aversion towards pinpointed groups
and individuals. We have to remember that in both cases the representation is selec-
tive which is a consequence of the fact that it is aimed at particular target groups
whose knowledge, experience, and values the media have to address while mediating
the legal issue.
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I. Introduction

At the relaunch of the International Language and Law Association (ILLA) in
September 2017, the forensic linguistics workshop harkened back to the first confer-
ence associated with ILLA which was held in 2006 in Dusseldorf at Heinrich Heine
University. Under the guidance of Prof. Dr. Dieter A. Stein, the 2006 Conference in-
cluded the broad spectrum of work in language and law, including forensic linguistics
and forensic phonetics. We are pleased to report that forensic linguistics, including
phonetics, remained a focus within ILLA in the relaunch.

At the same time, the forensic linguistics workshop looked forward to the broad-
ening and strengthening of the “ILE paradigm in forensic linguistics.” This paradigm
is associated with the Institute for Linguistic Evidence (ILE). Founded in 1998, ILE
was the first non-profit organization devoted to research in forensic linguistics. The
ILE paradigm developed from Chaski’s Visiting Research Fellowship at the United
States Department of Justice, National Institute of Justice from 1995—-1998. At this
time in the United States, the Daubert standard requiring known reliability and error
rates for scientific evidence was just beginning to affect forensic science techniques.
Chaski developed the paradigm as a way for forensic linguistics to meet the new stan-
dard for scientific evidence. The ILE paradigm provides principles so that methods in
forensic linguistics can meet legal standards for scientific evidence, be admitted for
trial testimony and be practiced as safe investigative techniques. A growing body of
research has shown that forensic examiners can be cognitively biased toward confir-
mation of a desired outcome (e. g. Dror (2012), Kassin et al. (2013a, 2013b), Murrie
et al. (2013), Dror et al. (2015)). The ILE paradigm protects the forensic examiner
from cognitive bias by proposing that methods, and standard operating procedures
for applying methods, be developed outside of any litigation on ground truth data
so that the method’s results cannot be contaminated by any desired outcome when
the method is applied following standard operating procedures.
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Succinctly, from the legal perspective, scientific evidence must be scientifically
respectable and reliable enough to be worthy of the Court’s time. The ILE paradigm
proposes that forensic linguistic methods can become fully-admissible scientific evi-
dence when they are:

1) developed independent of any litigation, in the course of normal scientific re-
search;

2) tested for accuracy outside of any litigation;

3) tested for accuracy on “ground truth” data;

4) able to work reliably on “forensically feasible” data;

5) tested for known limits correlated to specific accuracy levels;

6) tested for any errors of individual testing techniques that could cause accumu-
lated error when combined with other techniques;

7) replicable when performed by trained analysts;
8) related to a specific expertise and academic training;

9) related to standard (“generally accepted”) techniques within the specific exper-
tise and academic training; and

10) related to uses outside of any litigation in industries or fieldwork in the specific
expertise (cf. Chaski 1997, 2001, 2013).

In line with current legal standards, the ILE paradigm puts the focus on the method
itself, rather than the status or persuasion of the practitioner. By focusing on the cal-
culation of reliability and error rate, the ILE paradigm opens the door for innovations
in forensic linguistics and provides linguists of all ranks a chance to develop methods
that may become fully-admissible scientific evidence. The forensic linguistics work-
shop provided a venue in which various aspects of the ILE paradigm were evident in
papers from linguists at all stages in their careers. As we present an overview of the
workshop, it will be obvious how current research exemplifies various aspects of the
ILE paradigm, with some presentations fully embracing the ILE paradigm for admis-
sible forensic linguistic evidence.

The workshop covered a wide range of topics in forensic linguistics: author iden-
tification, speaker identification, forensic linguistic corpus development and text-
typing, language crimes, and courtroom interaction.

I1. Author Identification

In “Style and Authorship”, Carole Chaski presented the argument that identifying
style is not the same exercise as identifying authorship. For many forensic linguists,
“style” is approached through superficial and highly salient features such as word
choice and word frequency. Chaski’s argument was based on three things. First, sty-
lometric approaches to authorship have failed to identify authorship based on blind
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tests. Second, stylometrists are now providing software to obfuscate authorship by
manipulating style. Third, when a stylist attempted to foil a syntactic approach to
authorship by editing the style of a text, his stylistic changes were not able to change
the syntactic measurements, based on statistical testing of the original and edited ver-
sion of the text. Therefore, Chaski concluded that style and authorship are not actual-
ly equivalent terms, contrasting style as a surface feature of language from authorship
as a deep feature of language.

In “Approaches to style in qualitative authorship analysis”, Eilika Fobbe present-
ed the results of a stylistic analysis of three short extortion letters by applying Brink-
er’s text linguistic approach to the texts. The paper examined the author’s approach to
the complex communicational task of extortion and focused on obligatory and op-
tional text patterns, on how they were arranged and linguistically expressed. It
was pointed out that by including the text level into stylistic analysis, one could ex-
tract additional information about the author’s way of dealing with the situation even
from very short texts. It was also suggested that this information could possibly be of
investigative value.

In “Benchmarking Author Recognition Systems for Forensic Application”, Hans
van Halteren described how he benchmarked a reasonably good authorship recogni-
tion system against the written texts in the British National Corpus. Given the excel-
lent author recognition results in (near) ideal circumstances, Van Halteren doubts
anyone would hesitate using the system in court. However, in worse and realistic cir-
cumstances, evoked primarily by reducing the amount of training and test material,
the recognition quality quickly degraded. Van Halteren strongly suggested that, for a
system judgement to be accepted in court, its quality should be tested on material of
known origin under the same circumstances that apply in the court case.

In “Demonstration of ALTAS: Automated Linguistic Identification & Assessment
System”, Carole Chaski showed the ALIAS software analysing forensic linguistic
data. First, Chaski presented reasons for automating forensic linguistic methods, in-
cluding objectivity, algorithmic standardization, lack of confirmation bias, and re-
moval of human fatigue. Second, Chaski demonstrated the components of ALIAS™,
including TATTLER™" the text analysis system, and the modules for analytical pro-
cedures, ALI™ for fully automated linguistic analysis, ALEX™ for automated lin-
guistic analysis with expert interaction, and ALISTAR™ for automated linguistic
analysis with scientist-linguist input. Finally, Chaski presented the research para-
digm underlying the ALIAS analytical procedures (Chaski 2001, 2005, 2013).

III. Speaker Identification

In “Voice profiling: forensic phonetics applied in the case of the clumsy kidnap-
per”, Gea de Jong-Lendle showed how forensic phonetics can be applied in the case
of a kidnapping. In this case the police requested a forensic analysis of three phone
calls made to the family of the victim. The caller, assumed to be the same in all three
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calls, spoke German fairly fluently but clearly with a foreign accent. De Jong-Lendle
demonstrated the phonetic methods to create a profile of the kidnapper based on his
voice, his language and other linguistic features, including geographical dialectolo-

8y-

IV. Spanish Forensic Corpus

In “A Spanish Corpus for Forensic Linguistic Research”, Angela Almela
Sanchez-Lafuente, Carole Chaski, Gemma Alcaraz Mdrmol, Clara Palleji Lopez,
Victoria Guillén Nieto and Arancha Garcia Pinar presented the methods for devel-
oping a database of Spanish writing that can be used for forensic linguistic research,
including data collection procedures and challenges. Specifically, the main instru-
ment used for data collection has been adapted from Chaski (2001; 2013) and trans-
lated into Spanish. This instrument consists of ten tasks, by means of which the sub-
jects are asked to write formal and informal texts about different topics which evoke
different registers. To date, 93 undergraduates from University of Alicante, Polytech-
nic University of Cartagena and University of Castilla-La Mancha have already par-
ticipated in the study. Further, using the same instrument, text data have been collect-
ed from prisoners who fit a specific crime profile. The corpus has four potential uses
within forensic linguistics, namely identification, text-typing, inter-textuality, and
linguistic profiling, which is in line with some previous analyses of Spanish corpora
for forensic purposes (e.g. Almela et al. 2013; 2015).

V. Forensic Computational Linguistics

Gender-based violence is receiving more and more attention from professionals
and researchers within the legal, criminological and psychological fields, exploring
several aspects related to both the victim and the abuser. However, the linguistic pro-
file of those involved in gender-based violent acts has been hardly explored. In the
English-speaking world, several scholars have demonstrated the applicability of lin-
guistic analysis in detecting some subjects’ tendency to commit certain types of
crime (Drouin et al. (2017); Taylor et al. (2013)). Within this framework, “The Gen-
der-based Abuser: A Proposal for Forensic Linguistic Analysis from a Computation-
al Perspective” by Angela Almela Sanchez-Lafuente, Carole Chaski, Gemma Alcar-
az Méarmol, Clara Palleja Lépez and Pascual Cantos Gomez presented a pilot study of
quantitatively and computationally differentiating the language of domestic abusers
from a control group. The domestic abusers have been convicted of a violent crime in
the domestic context, while control group members have not. The results of analyz-
ing the two groups’ linguistic behavior in writing, responding to the same stimuli
were presented. Furthermore, results of clustering and classification to determine
the statistical reliability of differentiating the language of domestic abusers were pre-
sented.
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VI. Court Testimonies / Courtroom interaction

Elizabeth Allyn Smith in collaboration with Myriam Raymond-Tremblay pre-
sented “Influences of felicitous and non-felicitous presuppositions on belief in
French”, the first full-scale replication of Loftus (1976) and Loftus and Burns
(1982) in a language other than English. The results suggest the possibility of a cul-
tural difference when it comes to the effect of presupposition on long-term memory,
though further corroboration is needed. This work contributes to an increasingly
strong body of evidence showing that linguistic factors can bias evidence and testi-
mony obtained through questioning techniques. Further, the empirical results under-
mine the prevailing assumption of some interview techniques that interviewees will
automatically challenge questions that presuppose false information. The study in-
dicated the possibility of a high rate of false confessions given the number of presup-
positional questions used in interviews.

Carl Vogel and Justine Reverdy presented “Levels of linguistic description in rep-
etition effects associated with ‘successful’ and ‘unsuccessful’ dialogue”. This re-
search focused on the methodology for quantifying the certainty one can have in re-
jecting a null hypothesis that interlocutors have not understood each other in dia-
logue. It was shown that the circumstances brought to court in which the precise ques-
tion at hand is whether one individual can be said to have understood another, with
merely a transcript available as the basis for decision. This method requires calibra-
tion on many data sets, and one factor in this calibration relates to the levels of lin-
guistic description involved, just as in authorship attribution research, the linguistic
level of tokenization has also been explored extensively. This paper analyzed the lev-
els of repetition (which may be understood in relation to grounding for repetition of
“other”, and evolving dialogue plan maintenance for repetition of “self”) visible at
levels of description from sub-lexical to phrasal and levels inclusive of abstract syn-
tax, in short dialogues that external observers are likely to characterize as successful
or not with clear intuitions. Analysis was conducted with respect to a data set in which
an independent assessment of communication success is available in the form of per-
formance of a collaborative task. The data used was the Human Communication Re-
search Centre (HCRC) Map Task dialogue corpus. One participant communicates a
path (Information Giver, IG) on a map to the other (Information Follower, IF). Suc-
cess in the task was measured in terms of the deviation between the two paths for the
map. All participants have four attempts at the task. Factors that were analyzed in-
cluded partner familiarity, dialogue role, availability of eye contact. It was proved
that participants do better as task experience increases. Familiar partners have slight-
ly more success than unfamiliar partners. Where there is significant other-repetition
(summing across levels of linguistic description), this yields low deviation scores
(more success) for familiar partners in first games but high deviation for unfamiliar
partners. Repetition “helps” unfamiliar partners after the first game. Significant rep-
etition (self- and other-repetition) by information givers leads to greater task success.
In contrast, lexically based repetition (self- and other-) by information followers cor-
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relates with unsuccessful communication; but IF-repeated syntactic structures (self-
and other-) does signal successful communication. This contributes to understanding
of baselines in repetition effects for “normal” dialogues (Reitter / Moore 2007; Vogel,
2013; Reverdy / Vogel, 2017a, 2017b). An interpretation of the results in legal set-
tings draws to light interrogations: one might reconsider the merits of interrogators
repeating themselves or words and phrases of a suspect; one might feel better about
suspects repeating themselves and their interrogators.

In “Veracity Assessment of speaker-witnesses in child-abuse cases”, Martina
Nicklaus and Dieter Stein discussed methodological issues relating to the linguistic
underpinning of approaches and procedures in a legal context where verbally given
evidence is paramount in establishing veracity, in addition to established psycholog-
ical evaluation. It would seem that linguistic expert knowledge is called for in the
form of modern psycholinguistic theory of the narrative that relates output at each
occasion to specific factors at the time of production. Another important issue is es-
tablishing a linguistic “baseline”: What is a deviation from such a baseline, such as
repetition, false starts, tense changes, particles etc., which cannot automatically or
schematically be interpreted in a simplistic way as indicators if veracity or otherwise
without taking into account the other types of information such as videotapes or re-
cordings, if and hopefully also available. The discussion was based and inspired by
work on a concrete case of child abuse as reflected in a narrated interview.

VII. Language Crimes

In “Defamation as a language crime” Victoria Guillén-Nieto (University of Ali-
cante) examined defamation as a language crime within the theoretical framework of
impoliteness theory (Culpeper 2011), e. g. affective impoliteness. Guillén Nieto’s re-
search is grounded in the analysis of a reference corpus of 150 judgments rendered by
High Courts of Justice in Spain between 2013 and 2017. The study demonstrated that
impoliteness theory provides the language expert with a socio-pragmatic categorisa-
tion of offence, e. g. face intentionality, face attack, and face loss, as well as with a
description and explanation of the processes involved in the construction and decon-
struction of offence: (a) a bottom-up process through which the victim perceives and
constructs the offender’s intentionally face-threatening behaviour. And (b) a top-
down process through which the court deconstructs and appraises behavior in con-
text, and within a legal culture and system, e. g. Constitution, Civil Law, Penal Law,
Penal Code, etc. Findings from this study showed that in Spanish courts not every
offence implying face damage is a crime by law, e. g. minor injuries, low intensity
insults, degrading expressions, and cross-accusations with no public significance
were decriminalised by law in 2015. Moreover, courts in Spain apply weighting tech-
niques in their legal reasonings. More specifically, they clearly favour the prevalence
of the Rights to Freedom of Expression and Information over the Right to Honour
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when the alleged defamatory text is based on facts and does not include high intensity
insults, degrading expressions and false accusations.'

VIII. Conclusion

Overall, the workshop demonstrated that forensic linguistics can be a productive
and worthwhile field when it focuses on applying reliable methods from mainstream
linguistics to forensic questions. The variety and depth of knowledge of linguistics in
the presentations are extremely encouraging for the field and we look forward to con-
tinued growth of forensic linguistics in the supportive and intellectually-stimulating
context of International Language and Law Association.
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The Freiburg Relaunch Conference on Language and Law
in a World of Media, Globalisation
and Social Conflicts

A brief Conference Comment
By Dieter Stein, Diisseldorf

Keywords: Orientation, Science, Society, Perspectives

As one of the founders of ILLA, I have been honored to be invited to offer my
personal take on the first meeting of the re-founded society in a new garb.

The raison d’etre for this society (in 2006), as it was defined in the very first be-
ginning of this society in initial discussions between Peter Tiersma, Larry Solan, and
myself, and after many consultations with interested colleagues, was to bring togeth-
er in a canonised form the theoretical, foundational and philosophical dimensions of
the many facets of the inherent relationship between language and law. The best way
to do that was in an international society with that particular, more theory-oriented,
broad-scope disciplinary focus.

It was clear from the very beginning that there would be partial overlaps between
such a society and other, in part preexisting, societies, whose briefs, however, are dif-
ferently oriented, such as more practical-oriented or focused on a particular sub-do-
main, such as forensics or semiotics. The relationship of ILLA to these societies is
more of a complementary nature, and not a competitive one. This is witnessed by the
large number of scholars and practitioners who are members of more than one society
and actively participate in their different meetings, including the Freiburg meeting,
and by a measure of overlap between the themes of their meetings.

After the untimely death of Peter Tiersma and a period of uncertainty and exper-
imentation, the relaunch of the society under the energetic hands of Friedemann
Vogel from the linguistics side and Ralf Poscher from the law side at Freiburg Uni-
versity and their committed collaborators, the message of the meeting is a new sense
of direction and impetus. In what follows, I will offer my personal take on this ori-
entation.

The meeting confirmed the philosophical and theoretical orientation of the society
in a resounding way, including a definition of the governance and the procedures.
More importantly, however, the meeting accentuated, punctuated by the plenaries,
themes that both highlighted the specific orientation of this meeting, but also pointed
forward in the direction of the further development of the society. Part of establishing
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identity is an account of the history and provenience. Such was offered Larry Solan in
a plenary on history of the pursuit of language and law, with special emphasis on the
US. Solan made it clear that what has crystallised in the format of a society has many
diverse roots in Europe and the Americas, although with very different emphases in
different linguistic and legal cultures. In a way, the next general meeting of ILLA
(UCLA Los Angeles in September of 2019) will go back to one specific such root
in the US, to the place where Mellinkoff initiated a significant tradition of dealing
with the linguistic basis of law, including the first monograph and textbook in the
field (Mellinkoff 1994).

It was a hallmark of the Freiburg meeting that it responded in several ways to chal-
lenges of contemporaneous modernity, as highlighted by the very motto of the meet-
ing. Significant work (and a plenary by Ruth Breeze) was represented from different
countries on the way the new media represent new challenges to the law and the way
new computational means provide new methodological access to the analysis of legal
discourse. Represented on a major scale were also pragmatic issues — not an analyt-
ical dimension normally associated with language and law — in the wider sense, rang-
ing from the analysis of spoken genres to interpretive and rhetorical issues. Classic
issues formed the mainstay of the conference, like how to commit a crime through the
use of language and how they are reflected in lexis.

Naturally, in the modern world, where cultures need to communicate more than
ever, multilingualism in the law and ways to deal with it in translation received broad
attention, with language regimes and translation issues in the European Union, also
represented by a plenary talk by Ninon Colneric (a former judge at the Court of Jus-
tice of the European Community), linking the special demands to the specific nature,
at the center of discussions in the meeting.

However, this very topic, multilingualism in the law and its challenges, suggests,
in its ubiquity and its globality, two potential directions of future development for
ILLA and, in particular, the ILL A meeting. The focus on multilingualism, while pre-
serving European issues, should be extended to cover Asian languages, with the cor-
ollary that a stronger participation from and orientation towards Asia would be wel-
comed in view of the claim of the society to broaden its theoretical purview. The is-
sues arising in translation involving culturally very distant languages are qualitative-
ly different from the legal-cultural and the translational equivalence point of view
from the ones traditionally dealt with with respect to Europe. An extension of pur-
view of issues of multiculturalism also extends to and necessarily includes a broad-
ening of perspective on a dimension of law that has a major impact on linguistic is-
sues, the legal systems, their difference in terms of legal cultures, legal concepts, and
the status of law with respect to other societal bases like politics and religion. There
are drastic differences with respect to how this is reflected in linguistic issues and to
the appeal to difference linguistic approaches (common law is congenial to the de-
scriptive categories of discourse analysis, Roman law more to “interpretation” of
written language and subsumption). To name just one issue, notions of “literalness”,
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basically a linguistic issue at the core of both legal interpretation and of interpretation
in the sense of translation, are very different in different legal cultures, and in legal
translation with a vengeance. A society and a main conference with a theoretical
claim to theoretical generality will have to address this issue at the center of its ad-
judicational activities.

The relevance of differences between legal cultures and their consequences for the
role of linguistics and the types of analysis appropriate for its description even ex-
tends to the more applied branch of language in the law field, forensic linguistics.
This point becomes very clear in discussions of how oral genres at court, such as
cross exams, an important element in common law systems, can be instrumentalised
for social purposes (e.g. Eades 2012). Even the role of the forensic linguist is very
different in Common and in Roman law (Fobbe 2017), with obvious consequences
for the professional status, the role and the training of forensic linguists as applied
linguistics.

The focus of ILLA, to represent law and language issues from a more abstract,
more theoretical and more global perspective, would thus lead to an extension of
the purview of the society and its main conference meetings to include more of a
globally “contrastive” view of all ramifications of the mutually dependent relation-
ships between types of law and types of language, ranging from ideologies to applied
issues and their essential coherence. This is also the reason why an applied discipline
like forensic linguistics cannot be relegated to some lowly “practical corner”” uncon-
nected to larger theoretical issues. The policy, supported by the larger number of col-
leagues who are part of both worlds and who attend both the main and the focus con-
ference, is to keep forensic linguistics in close intellectual and spatial proximity to the
main conference.

There were two more perspectives on language and law adumbrated by two ple-
naries that define directions for deeper exploration. One was the talk by Alexander
Lorz who, as a law professor at Diisseldorf, had a key role in enabling the 2016 meet-
ing in Diisseldorf, including gathering essential financial support from the law com-
munity and who has continued his support in his political offices as a member of the
government of the state of Hessia. His perspective was how law, as a “textualised”
physical, written language fact, comes into being in a complicated process of polit-
ical negotiation on the political floor. His talk provided an intriguing view of the com-
plexity of any notion of “intention”, and whose intentions, of laws. Essentially, how-
ever, his talk opened up the perspective to a wider view on the political dimension of
politics and the law, packaged in and accessible through language, that includes not
only the political side of law drafting, but, in extrapolation, generally also to the po-
litical side of law, and to the legal side of political free speech as further perspectives
the society should turn to.

Finally, in the same broader and political vein as Lorz, Olsen also, in a wide-rang-
ing talk with a historical and developmental perspective, offered a vista on the wider
political, social and literary embedding of “making” law. It is this wider perspective
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on law as the backdrop of creating law and of the role of law and access to it through
language in political and societal processes that will be the theme of the next ILLA
conference.

Thus, while the classic themes and permanent everyday concerns, from multilin-
gualism and its consequences in the legal process to “legal interpretation” in the wid-
est sense, the definition linguistic crime and the forensic approach to crime, including
the practical concerns will continue to be at the center of ILLA, especially the choice
of plenaries at the Freiburg conference accentuated issues that are to be moved into
the ambit of ILLA, without displacing the more traditional concerns. It is also envis-
aged that this direction and enlargement of ambit will further broaden interest in
ILLA and widen the geographical and cultural “catchment area” of attendees of fu-
ture meetings.
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Report from the first ILLA Junior Researcher Panel
at the ILLA Relaunch Conference
in September 2017

By Yinchun Bai, Freiburg, Isabelle Gauer, Freiburg, Jana Werner, Berlin

From September 7" to 9, 2017 the International Language and Law Association
(ILLA) held an international conference, hosted by Prof. Dr. Friedemann Vogel in
Freiburg, Germany. It was an exciting event uniting over 100 scholars from linguis-
tics, law, social and cultural sciences, marking the starting point to relaunch ILLA as
a sustainable and up-to-date organization. When ILLA was founded in 2007, it was an
initiative by legal linguists Peter Tiersma, Lawrence Solan and Dieter Stein to create
a network of linguists and lawyers around the world working on the matrix of lan-
guage and law. Over the years, hundreds of people joined the organization, as it be-
came an important voice in the field of language and law through the newsletters that
Peter Tiersma distributed until shortly before his passing in 2014. Its present presi-
dents are Prof. Dr. Frances Olsen (UCLA, USA) and Prof. Dr. Friedemann Vogel
(Freiburg, Germany). Members of the steering committee include Prof. Dr. Anne-
Lise Kj®r (Copenhagen, Denmark), Prof. Dr. Ralf Poscher (Freiburg, Germany),
Prof. Dr. Lawrence Solan (New York, USA), and Prof. Dr. Dieter Stein (Diisseldorf,
Germany).

The ILLA 2017 relaunch conference focused on the overall topic of “Language
and Law in a World of Media, Globalisation and Social Conflicts”. 34 panel presen-
tations, 5 keynotes, and 2 workshops were held during the conference. One of the
workshops was dedicated to junior researchers in the field of legal linguistics, organ-
ized and chaired by Yinchun Bai (Freiburg, Germany), Isabelle Gauer (Freiburg, Ger-
many), and Jana Werner (Berlin, Germany), which took place on September 8" 2017
in addition to the main conference program. Participants in this panel were Master’s
students, PhD candidates, and post-doctoral researchers at different stages of their
research projects. The aim of the panel was to provide a platform for junior research-
ers to be informed about the development in the working field, to exchange project
ideas and methodologies, and to work towards the establishment of a junior research-
er network within ILLA.

There were eleven speakers in the panel, representing different countries and di-
verse academic cultures, ranging from China through Kenya and to different Euro-
pean countries. The panel contributions were in the form of “Lightning Talks” —
5-minute presentations of the individual research projects in terms of their topic,
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methodology, and hypotheses/results. The research projects reflected a wide range of
research interests and are hereby documented:

Sofiya Kartalova (Tiibingen, Germany) — The strategic value of ambiguity for the authority of
EU law in the dialogue between the European Court of Justice and the national courts: With
the appliance of empirical methods the study aims to identify if ambiguity facilitates the per-
petuation of the authority of EU law by enabling the transition towards a vertical and multi-
lateral relationship between the ECJ and the national courts, or by enhancing the coherence of
the system either through promoting mutual understanding between the parties or through
effective constitutional conflict management.

Alina Busila (Chiginau, Moldova; Brno, Czech Republic) — English — as the worst language
choice for legal communication in the EU: The study points out the problems of using English
as the parent language for legal terminology in the EU legal communication against the back-
drop of globalization. As there is an incongruity in the legal law systems between the common
law which is common in native English countries and civil law which is common in the most
continental European states, a body of shared terminology in English was created. Even
though they may be acceptable for legal specialists, they are not for terminologists and trans-
lators who strive for precision and accuracy.

Irene Otero Ferndndez (Florence, Italy) — Multilingualism and the meaning of EU law: The
project analyses the two moments where meaning is authoritatively injected into the law:
law-making and judicial interpretation. Part of the work will rely on empirical methods,
namely through fieldwork and interviews at the EU legislative institutions. The theoretical
framework is interdisciplinary, combining EU institutional law, translation theory, philoso-
phy of language, linguistics, and legal theory.

Milan Potocdr (Bratislava, Slovakia) — The automatized evaluation of the legal translation be-
tween smaller languages: This project deals with the evaluation and feature-identification of
legal translation between Dutch and Slovak. It is part of the major project Translus — From
conventions to norms in the legal discourse, a cooperation between the Matej Bel University
in Banska Bystrica and Comenius University in Bratislava, which aims to create a coherent
theory of legal translation and to eliminate the terminological disunity of legal language.

Daniel Benrath (Freiburg, Germany) — Using legal analysis as a tool for linguistic research in
illocutionary acts: Examining the legal attribution of certain ambiguous declarations in Ger-
man contractual law, the study reveals different mechanisms on the illocutionary level in
favor of the recipients of the ambiguous declarations, and thus adds to the understanding
of language use and other forms of social interactions contained by social rules.

Jie Yang (Beijing, China) — On the Accuracy of the Courtroom Interpreting in China: The study
points to existing problems in courtroom interpretation in the present-day Chinese legal sys-
tem. Through a survey study, it attributes the problems to three reasons: lack of competent
court interpreters, inadequate payment to court interpreters, and general insufficient knowl-
edge of foreign legal systems.

Shaoqing Li (Beijing, China) — On Pragmatic Enrichment of Legal Translation: The study
points out that legal translation requires the translators to have not only knowledge in the
source and target languages, but also in the corresponding legal systems. Therefore, pragmat-
ic and contextual enrichment based on the translators’ legal expertise and other encyclopedic
knowledge can help to deal with uncertainties and ambiguities in legal translation.
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Ruta Liepina (Florence, Italy) — Language of Causation — a case study: Using the example of a
US vaccine case (Althen), the study examines the use of a set of commonly accepted expres-
sions to identify various ways the language of causation is expressed by various participants
in the legal setting. It aims to find out whether or not there is a distinct use of causal language
in law in terms of its meaning and function.

Linda Pfister (Uppsala, Sweden) — Identity Proof in Final Asylum Decisions: It matters who
Children are ‘written’ to be: The project studies how the “best interests of the refugee
child” have been justified linguistically in the precedents of Swedish Migration Court during
the past ten years. From a systemic-functional grammar perspective, it attempts to find out
which meanings are constructed and which interests are verbalized in different cases, by dif-
ferent natures of text, and if there are differences to be observed over time.

Gatitu Kiguru (Nairobi, Kenya) — “Hearing” persons with communication disabilities in
courts: The project seeks to investigate ways of availing cost effective augmented and alter-
native communication (AAC) strategies for persons whose ability to use language in court is
incapacitated. It will review the existing AAC strategies and customize as well as popularize
them to judicial officers and potential users in Kenya.

Christina Blanco Garcia (Santiago de Compostela, Spain) — Annotating the Corpus of Histor-
ical English Law Reports 1535—1999: The project describes the annotation work involved in
the CHELAR project — the Corpus of English Law Reports 1535—1999, which is compiled at
the Research Unit for Variation, Linguistic Change and Grammaticalization based at the Uni-
versity of Santiago de Compostela. It is a new useful resource for linguists as well as inter-
ested lawyers working on legal English, from both a synchronic and a diachronic perspective.

After the lightning talks, the participants were asked to vote anonymously for the
most convincing project. The results were very close, but Linda Pfister, with the high
social and political significance of her project and the passionate way of presenting it,
convinced the majority of the panelists. Gatitu Kiguru was a close second with only
one vote less than Linda Pfister. Therefore, the price went to Linda Pfister, which was
a signed author’s copy of “The Pragmatic Turn in Law” from the conference organ-
izer Prof. Dr. Friedemann Vogel.

The participants were also asked to prepare mini posters in relation to their light-
ning talks, which were displayed near the coffee break and evening buffet area
throughout the conference days. This offered the opportunity to initiate discussions
with other conference participants.

The last segment in the PhD panel was to discuss how the members would like to
work together and/or keep in touch in the future. Besides the official ILLA-Newslet-
ter, a mailing list could help to keep each other informed about news, upcoming
events and opportunities for collaborations in the working field of language and
law. Since all the participants are affiliated with different home institutions and work-
ing communities, they might have access to information of interest for the other
members of the network. Therefore the mailing list aims to make it possible and
even easier to share them. To broaden the network, establish new contacts and trigger
faster discussions, the use of different social media platforms such as a dedicated
Facebook group was suggested. There will also be a centralized information page
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about the PhD network on the ILLA website and an online gallery of the mini-posters
displayed during the conference. In general, it was agreed that meetings should hap-
pen on a regular basis either in connection with other ILLA events or based at the
home institutions of the participants.

To sum up, the PhD panel was a great success. All participants were highly mo-
tivated and engaging in both the conceptual and the organizational parts of the dis-
cussion. The atmosphere was professional yet friendly, supporting and constructive.
More importantly, it established the first structured international network of junior
researchers in the field of legal linguistics.
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