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Preface

The contributions to the present volume are based on papers presented at the
conference ‘Risk and the Insurance Business in History’, held in June 2019 in
Seville, Spain, and organized by Jeronia Pons Pons and Robin Pearson. Part of
those papers were presented at the two panels organized by the editors of this
volume. Phillip Hellwege organized a session as part of the research project ‘A
Comparative History of Insurance Law in Europe’ (CHILE) which has received
funding from the European Research Council (ERC) under the European Union’s
Horizon 2020 research and innovation programme (grant agreement
No. 647019). The session organized by Guido Rossi hosted, as speakers, a num-
ber of participants in the research project ‘Average — Transaction Costs and Risk
Management during the First Globalization (Sixteenth-Eighteenth Centuries)’
(AveTransRisk), which has received funding from the ERC under the European
Union’s Horizon 2020 research and innovation programme (grant agreement
No. 724544). We would like to thank all peer reviewers for the time that they
have invested and for their valuable reports, which have greatly improved this
volume. Finally, we would like to thank Sarah Meaney for correcting the English.

Augsburg and Edinburgh, September 2020 Phillip Hellwege
Guido Rossi
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Maritime Risk Management:
Marine Insurance, General Average, Sea Loan

By Phillip Hellwege and Guido Rossi
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A. Introduction
I. Insurance as a legal product

In 1991, the German legal scholar Meinrad Dreher described private insurance
as a ‘legal product’ (‘Die Versicherung als Rechtsprodukt’).! Indeed, more so
than other contracts and transactions, insurance is in many ways dependent on
the law, its legal context and regulatory framework.

(1) It is, for instance, possible to identify a sale and to distinguish it from other
transactions, by simply observing what the parties do: they exchange goods for
money. In the case of a barter, they exchange goods for goods. And in the case
of a donation, only one party will receive either goods or money, with the giving
party acting solemnly and the recipient acting gratefully. By contrast, in the case
of insurance, one party will give a sum of money, and later the same party may
(or may not) receive back another sum of money. This other sum of money may
(or may not) be greater than the sum that the recipient had previously given. Fur-
thermore, there are other transactions where the parties seem to simply exchange
money for money: loans and lotteries, to name just two. It is impossible to iden-
tify what kind of transaction the parties are carrying out and to distinguish insur-
ance from, for example, lottery by simply observing what the two parties do. It

! Meinrad Dreher, Die Versicherung als Rechtsprodukt. Die Privatversicherung und
ihre rechtliche Gestaltung (1991).
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is only possible to identify what kind of transaction the parties execute by ana-
lysing the contract terms.

(2) However, a contract is not only necessary to assess whether the parties
have entered into an insurance transaction. In fact, it is possible to envisage a sale
without any refined contractual documentation. If the parties agree on the goods
and the price, and if they perform their reciprocal obligations simultaneously,
there is no need to put anything into writing. By contrast, it would be difficult to
think of an insurance in practice without some sort of written documentation,
even if literature stresses that no form needs to be observed in order to conclude
an insurance contract.? The parties have to identify when and under what circum-
stances the insured has a right to an indemnity or the insured sum. As that event
will occur in the future — if at all — the parties will define it explicitly in their
contract in order to avoid problems of evidence.3

(3) Furthermore, a sale is not only conceivable without any written contract,
it is also conceivable without any contract law providing default rules that apply
if the parties have not agreed on specific terms. The potential buyer inspects the
goods that he or she wants to buy in order to assess their quality and to identify
any defects. The parties then agree on a price and simultaneously exchange the
goods for money. If the buyer takes seriously the task to inspect the goods before
buying them, there may be no need for a refined set of rules, solving the problem
of what happens if the goods turn out to be defective. And if the parties exchange
performance and counter-performance simultaneously, there may be no need for
a refined regime of contract enforcement. By contrast, for a number of reasons,
insurance is dependent on the existence of a legal framework: the parties, for
example, do not exchange their performances simultaneously; insurance is there-
fore unthinkable without a legal regime of contract enforcement.

(4) More specifically, insurance is dependent on trust. On the one hand, the
insurer must be certain that he or she will have the information necessary to as-
sess the risk and, thus, to decide whether and on what terms he or she is willing
to conclude the contract. Such information is usually in the hands of the insured.
Furthermore, the insurer must be certain that the insured will not change his or
her behaviour after the conclusion of the contract. Modern insurance literature
speaks of the problems of information asymmetry, adverse selection, and moral
hazard.* On the other hand, insurance is a long-term contract: the insured pays

2Cf., e.g., Jiirgen Basedow et al. (eds.), Principles of European Insurance Contract
Law (2009), 103-106 (Art. 2:301).

3 Cf, e.g., Nicholas Legh-Jones et al. (eds.), MacGillivray on Insurance Law (11" edn.,
2008), para. 3-002.

4 From the rich literature see, €.g., Giesela Riihl, Information Obligations (Insurance
Contracts), in: Jiirgen Basedow et al. (eds.), The Max Planck Encyclopedia of European
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his or her premium, and he or she wants to be certain that the insurer is still able
and willing to offer indemnity or to pay the insured sum once the covered risk
eventuates in the future.’ Of course, problems of information asymmetry, adverse
selection and moral hazard are inherent in many, if not most, contractual rela-
tionships. Of course, the problem that one party may no longer be in the position
or no longer willing to offer the counter-performance after having received the
performance is inherent in all long-term contracts. Nevertheless, for insurance
markets it is vital that these problems are solved, as insurance products cover
risks. If there are no solutions to the problems of information asymmetry, adverse
selection and moral hazard, we may observe not only a market failure, but also a
market collapse. And as the insured seeks insurance especially against those risks
that he or she is unable to shoulder himself or herself, we may observe a collapse
on the side of the insured if it is not safeguarded that insurers are in the position
to pay the insured sum once the covered risk eventuates. In principle, the
measures taken to address these problems are legal measures.

(5) Finally, in the case of sale, the product is not dependent on any regulatory
or legislative framework. If a seller offers to sell grain, the product will remain
the same regardless of the market where he or she sells the grain and regardless
of the regulatory framework of that market. Of course, in today’s world produc-
ers must observe national product safety regulations and thus they have to modify
their products to comply with the regulatory framework of each market. Never-
theless, in essence, these products remain the same. By contrast, insurance prod-
ucts are simply dependent on the regulatory framework of each national legal
system. The regulatory framework will have an immediate effect on the design
of the insurance product.®

In summary, insurance is unthinkable without a refined regulatory framework.
And it is impossible to analyse insurance products without understanding this
legal setting.

II. Insurance as an actuarial product

However, despite the fact that modern insurance law scholars stress that in-
surance is a legal product, it is evident that insurance is, at the same time, an
actuarial product.

Private Law, vol. 1 (2012), 876-880; David Rowell and Luke B. Connelly, A History of
the Term ‘Moral Hazard’, (2012) 79 The Journal of Risk and Insurance 1051-1075.

3 These problems are, e.g., addressed by the law of insurance regulation, see Anton K.
Schnyder and Christian Heierli, Insurance Regulation, in: Basedow (n. 4), 921-926.

¢ Cf., e.g., Helmut Heiss, Introduction, in: Basedow (n. 2), xlix-lii.
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If someone intends to sell his or her used car, he or she will take the car’s age,
mileage and general condition into account. He or she will then research for how
much similar cars are being sold. The seller will then search for a buyer who is
willing to pay the expected price. If the seller is offered a lower price, he or she
may decide not to sell the car after all, or to search for another potential buyer.
Finding the right price may be more complex for a car producer. However, the
single most important factor influencing the price are the costs of producing and
marketing the car, and these costs are a factor that is, to a large extent, under the
control of the producer.

Depending on the insurance product that an insurer wants to offer, the process
of finding the right price is much more complex. Even though an observer may
be led to believe that the parties to an insurance contract simply exchange money,
the insurer in essence covers a risk. In order to calculate the premiums, the insurer
must assess the risk that he or she is promising to cover. With some insurance
products it may be enough to assess the risk based on the experience of past
losses. However, the mere observation of how long it took to produce reliable
mortality tables, which could be used to design a solid and reliable life insurance
product, is proof enough that with insurance it is more difficult to set the right
price.”

Furthermore, if a car producer notices that he or she is selling at too cheap a
price, he or she may discover that he or she is generating a loss. The producer
may then increase the price if such an increased price is realisable on the market.
If it is not, the car producer may have to file for insolvency. Of course, such an
insolvency will cause hardship to numerous people (e.g., the producer’s employ-
ees). However, past customers will be able to keep the cars that they have already
purchased. If an insurer has miscalculated the premiums, he or she is stuck with
bad risks from existing contracts. If the insurer then has to file insolvency, this
will cause hardship not only to the insurer’s employees, but also to customers —
customers may have paid their premiums for many years and will then find them-
selves without coverage. They may then also find it impossible to seek coverage
with another insurer because they are, for example, too old to get life insurance
in order to provide for dependants.

In summary, insurance is unthinkable without a refined actuarial knowledge.

II1. Insurance as a financial product

Non-insurance scholars may have a simplistic understanding of insurance
products. The insured pays the premium, and in return he or she will receive

7See the account in Peter Koch; Geschichte der Versicherungswissenschaft in
Deutschland (1998), 25-40.



Maritime Risk Management 13

indemnity or the insured sum once the insured risk eventuates. If put in these
terms, it looks like a simple contract of exchange just like a sale: the buyer pays
the price and receives the goods as counter-performance from the seller. From
this perspective, the only difference between a sale and insurance seems to be the
subject matter of the contract. However, the design of insurance products is more
complex. Any lawyer who is trying to regulate insurance or who argues an insur-
ance case has to understand the financial structure of the product at his or her
hand. In summary, insurance is unthinkable without a clear understanding of the
financial basis of its products.

IV. Insurance as a risk management strategy

Finally, insurance is a risk management strategy. However, it is only one out
of many such strategies, and the interdependence of these different risk manage-
ment strategies may explain the (un-)importance of insurance in a given market.
If risk prevention measures are non-existent in a market, then risks may be too
high to be insurable; by contrast, if risk-prevention measures are very effective
in a market, then there may be no need for insurance and insurance products will
not develop. Furthermore, if there are alternative risk management strategies in
a market, this will have an effect on the dispersion of insurance. Such alternative
risk management may be diverse: there may be other private contracts fulfilling
similar ends as private insurance does; the state may introduce forms of welfare,
social insurance or poor relief; for certain risks different social groupings may
offer different forms of mutual help and support to their members. Finally, it is
evident that insurance will only thrive in markets where people have enough re-
sources to buy insurance coverage. Ultimately, insurance can be understood only
when its socio-economic context is taken into consideration.

V. An interdisciplinary approach to studying insurance

In conclusion, insurance law cannot be studied in isolation, nor can it be stud-
ied by any single discipline in isolation. Indeed, according to German literature,
insurance law is a sub-discipline of the Sammelwissenschaft of Versicherungs-
wissenschaft.® Sammelwissenschaft translates as ‘accumulative field of scholar-
ship’, while Versicherungswissenschaft means ‘insurance scholarship’. Other
sub-disciplines of the broader discipline of insurance scholarship are insurance
economics or actuarial science. The classification of insurance law as being part

8 Cf. Koch (n. 7), 4-10. On what follows, see Phillip Hellwege, Introduction, in: idem
(ed.), A Comparative History of Insurance Law in Europe. A Research Agenda (2018), 9—
26,23 f.



14 Phillip Hellwege and Guido Rossi

of the greater discipline of insurance scholarship points to the importance of in-
terdisciplinary research in the field of insurance.

B. Histories of insurance

The importance of an interdisciplinary approach to studying insurance (law)
is not limited to the study of modern insurance (law). Such an interdisciplinary
approach is of similar importance for the study of the history of insurance (law).
By contrast, a scholar studying, for example, the legal history of sale may adopt
a purely doctrinal approach, focusing exclusively on the development of legal
rules as expressed in legislation, case law and legal literature. It will often prove
to be of no importance whether the object of sale was in antiquity a ‘defective
slave’, in the early modern era a defective horse, or whether the object of sale is
today a defective car — the legal problems remain the same. A purely doctrinal
approach to legal history is, in that example, feasible. By contrast, a legal histo-
rian studying the history of insurance law cannot limit himself or herself to a
doctrinal history of insurance law. An economic historian studying the history of
insurance as an institution cannot ignore the legal aspects of the history insur-
ance. Even though each discipline may define its research questions inde-
pendently, developing answers to these question calls for an interdisciplinary ap-
proach or for interdisciplinary cooperation. Indeed, scholars of economic history
have in the past always studied the legal and regulatory framework of the differ-
ent insurance markets as much as legal historians studying the history of insur-
ance law have always taken the socio-economic context into consideration.

However, there are further challenges to working in insurance (legal) history
compared to other fields of study. Peter Koch observed:® ‘Die Versicherungsge-
schichte ist somit im Wesentlichen die Summe der Entwicklung zahlreicher ein-
zelner Gesellschaften [...]” (‘The history of insurance is basically the sum of the
development of the individual insurance companies [...]). A legal historian
could add that the history of insurance contract law is basically the sum of the
development of all individual insurance contracts. Indeed, insurance as we know
it today is the product of a long history marked by trial and error. It is only pos-
sible to understand the history of insurance by studying the development of the
numerous and diverse insurance products offered by the different market actors.
What is needed are detailed micro studies which focus on clearly defined time
frames and on certain localities in order to be able to cope with the mass of ma-
terials. However, at the same time macro studies are needed which contextualise
these findings. Furthermore, since Roman law times there has been a body of law
that a legal historian could call a ‘law of sales’. The same is not true for insurance

® Peter Koch, Geschichte der Versicherungswirtschaft in Deutschland (2012), 7.
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law. At first, there was nothing but numerous and diverse insurance contracts.
Again, what is needed are detailed micro studies focusing on the study of such
insurance contracts in a clearly defined time frame and focusing on specific mar-
kets. Again, at the same time, there is a need for macro studies which contextu-
alise these findings.

However, with insurance legal history, further complexity is added by the fact
that there were further actors shaping insurance law other than insurers and the
insured concluding their contracts: courts, legislatures and legal academia. It was
only through a complex interplay between these different actors that a distinct
body of insurance law emerged over the centuries. To disentangle their lasting
input on the genesis of insurance law, is again an overly complex endeavour.

C. The objective and structure of the present volume

In conclusion, insurance (legal) history is an interdisciplinary field of study
which has to adopt a variety of methodological approaches and which must find
the right balance between micro and macro studies. The contributions to the pre-
sent volume exhibit this breadth of methodological approaches. The theme of the
present volume is maritime risk management. However, before the authors dis-
cuss the history of such strategies in the marine sector, Grietjie Verhoef will
paint, in broad brushstrokes, a general history of insurance with a special focus
on the development of the different functions that insurance serves.'® Verhoef
will thereby offer the general framework in which the other contributions may
be set. The remaining ten contributions will then examine different risk manage-
ment strategies in the maritime sector. The focus is not exclusively on insur-
ance.!! As pointed out, research into the history of marine insurance (law) has to
take other related risk management strategies into account. In the maritime sector
the most important such related strategies were sea loan,'? bottomry,'* and gen-
eral average.'* Some contributions focus on normative provisions,'’ others con-
trast practice with legal scholarship,'® or focus on the emergence of insurance

10 Grietfie Verhoef, pp. 17 ff., below.

"With a focus on marine insurance Ana Maria Rivera Medina, pp. 61 ft., below; Luisa
Piccinno and Antonio lodice, pp. 83 ff., below; Andrea Addobbati, pp. 161 ft., below;
Jeronia Pons Pons, pp. 189 ff., below; Mallory Hope, pp. 209 ff., below; Stephanie
Plasschaert, pp. 265 ff., below.

12 Nikol Ziha, pp. 35 ff., below.
13 Ana Maria Rivera Medina, pp. 61 ff., below.

4 Luisa Piccinno and Antonio lodice, pp. 83 ff., below; John Ford, pp. 111 ff., below;
David Deroussin, pp. 139 ff., below; Sabine Go, pp. 247 ft., below.

15 Ana Maria Rivera Medina, pp. 61 ff., below; David Deroussin, pp. 139 ff., below.
16 John Ford, pp. 111 ff., below.
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companies as opposed to individual insurers.!” Again, other contributions give
valuable insights in marine insurance practice in specific cities, '® analyse the net-
works of the different market actors,'® or analyse insurance practice through the
lens of specific insurance litigation.?? As to the time frame, the different contri-
butions span from antiquity to the nineteenth century.

As editors, we have decided to present these contributions in chronological
order. We have discussed other possible arrangements: the contributions could
have been grouped together by the sort of transaction that they discuss: sea loan,
bottomry, general average, insurance. However, with such an arrangement the
connections between these different risk management strategies would have been
lost. Or the contributions could have been grouped together by region, proceed-
ing roughly from south to north. However, in an international setting as in the
maritime sector, such an arrangement would have been nonsensical. It is only
chronological order that is apt to reveal the progressive development of the dif-
ferent risk management strategies in the maritime sector. However, even when
following a chronological order, we faced the problem that most contributions
overlapped in the time period that they cover. The contribution by Luisa Piccinno
and Antonio lodice,?! for example, starts in the sixteenth century and reaches into
the seventeenth century, whereas John Ford’s contribution is restricted to the six-
teenth century.?? Nevertheless, we have decided to place Ford’s paper after that
authored by Piccinno and Iodice, as this order allows the reader to better appre-
ciate the peculiarities of the Scottish materials.

17 Jeronia Pons Pons, pp. 189 ff., below.

18 Luisa Piccinno and Antonio lodice, pp. 83 ff., below; Andrea Addobbati, pp. 161 ff.,
below.

19 Stephanie Plasschaert, pp. 265 ff., below.

2 Mallory Hope, pp. 209 ff., below.

2! Luisa Piccinno and Antonio Iodice, pp. 83 ff., below.
22 John Ford, pp. 111 ff., below.
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A. Introduction

Sources, conceptions and disputes over wealth pervade and define world his-
tory. In Ancient times wealth was equated to precious metals or property in a
variety of forms. In modern times, as the conceptions of wealth changed, so has
the ability to create wealth. Aristotle associated wealth with characteristics such
as responsibility, prudence and steadfastness. Deliberations on the history of risk
and insurance inevitably solicit an appraisal of the relationship between wealth
and responsibility, prudence and steadfastness. In 1834 John Rae, the Scot-
tish/Canadian economist, observed that what distinguished man from other ani-
mals is what he called ‘provident forethought’:

‘the capacity for perceiving, and retaining in his mind, the course of events and the

connexion of one with another, that leads man to perceive what advancing futurity is
to bring forth, and enables to provide for its wants’.!

As Rae expanded his treatise to construct a knowledge-based (or endogenous)
growth theory, three core elements emerged: the end-means-relationship in hu-
man activity; the importance of knowledge in that relationship; and time. These
elements of Rae’s treatise align to the historical trajectory of the development of
insurance. It is the human capacity to conceive of a qualitatively different, but
equally concrete and continuous extension of the present into an open-ended and
contingent future, which is integral to our understanding of human agency and
power to exercise a considerable degree of control over their individual and col-
lective destinies. The human provident forethought thus elicits the identification

! John Rae, Statements of some new principles on the subject of political economy,
exposing the fallacies of the system of free trade and some other doctrines maintained in
the ‘Wealth of Nations’ (1834), 81.
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of risk. Strategies to mitigate or ameliorate risk involve innovation or knowledge
of new instruments to contain or provide for that risk. Our shared interest in the
history of risk and the strategies of provident forethought, brings us to appreciate
the knowledge contribution of insurance to endogenous growth in domestic and
global markets. Essentially this is wealth creation.

This present contribution will first consider the origins of the provident fore-
thought identifying risk. Secondly, it will analyse the shifts in risk and, therefore,
insurance development or provident foresight. Finally, it will present wealth cre-
ation as an essential component of the time dimension of the development of the
insurance industry globally.

B. Identifying risk in society

From ancient times societies organised mutual aid and burial associations to
provide for unforeseen calamities. These voluntary mutual organisations were
the earliest manifestation of a social safety net, which expanded as civilisations
moved from relatively isolated geographies into a global context. World history
moved through revolutionary transformations, as John Darwin described. These
transformations manifested in a geopolitical revolution, a cultural revolution and
an economic revolution. Industrialisation and modernisation, imperialism and
colonialism, disrupted or transformed the long-standing relative balance between
cultures and continents.? Ken Pomeranz ascribes the ‘Great divergence’ to natu-
ral resource endowments (specifically coal) in the “New World” acquired by Eu-
ropean nations. This constitutes the core reason for European advance beyond
Asian civilisations since the sixteenth century.® Such fundamental transfor-
mations elicited heightened uncertainty and resultant risk. It is in this new glob-
alised world-changing context, that an emerging global safety net took shape.
This resulted from the eighteenth century in the birth of modern-day insurance,*
diversifying into primary insurance on lives and possessions, and reinsurance
markets across the globe. It is this social preserving and existential enhancing
dimension of the insurance phenomenon that calls for a more systematic consid-
eration of the connection between insurance and wealth.

In the nascent social security markets, the design and implementation of alli-
ances proved a vital strategy to mitigate risk in the pre-actuarial era. Where such

2 John Darwin, Der Imperiale Traum. Die Globalgeschichte groBer Reiche 1400-2000
(2010).

3 Kenneth Pomeranz, The Great Divergence. China, Europe, and the making of the
modern world economy, (2000).

4 Peter Borscheid, Introduction, in: idem and Niels Viggo-Haueter (eds.), World In-
surance. The evolution of a global risk network (2012), 1-34.
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alliances were originally kin or society based, attitudes and interpersonal rela-
tionships became more critical as core foundations of trust.’> People prefer to
transact on the basis of trust and its sources (ethics, kinship, friendship and em-
pathy) in mutual forms of organisation. Mutual associations emerged on the as-
sumptions of shared social exchange. Social exchange relied heavily on unspec-
ified, implicit obligations emerging from grounded underlying systems of mean-
ing, belief and ethics, rather than on formal contracts.® In sixteenth-century Neth-
erlands, guilds provided mutual insurance to its members.” In the English-speak-
ing world of the USA, the UK, Australia, Canada and the British colonies in
southern Africa, the voluntary self-help associations — also known as ‘friendly
societies’ — gave concrete substance to the social dimension of provident fore-
thought long before the advent of the welfare state.®

Two other significant developments impacted directly on provident fore-
thought identifying risk. First, catastrophe incentivised the search for certainty.
The Great Fire of London on 6 September 1666 destroyed 13,000 houses and the
livelihood and assets of more than 100,000 people.” The Great Lisbon Earth-
quake of 1755 was equally disastrous. As Protestantism instilled a work ethic,
associated with the attribute of self-help,' people increasingly searched for

3 Bart Nooteboom, Hans Berger and Niels G. Noorderhaven, Effects of trust and gov-
ernance on relational risk, (1997) 40 Academy of Management 308-338; Bernard Barber,
The logic and limits of trust (1983); David Faulkner, International strategic alliances: Co-
operating to compete (1995); Peter J. Killing, Understanding alliances: The role of task
and organizational complexity (1987).

® Peter J. Buckley and Mark Casson, A theory of cooperation in international business,
in: Farok J. Contractor and Peter Lorange (eds.), Cooperative strategies in international
business (1988), 31-54; Marco H. D. van Leeuwen, Mutual insurance 1550-2015. From
guild welfare and friendly societies to contemporary micro-insurers (2016).

7 van Leeuwen (n. 6).

8 David T. Beito, From Mutual Aid to the Welfare State: Fraternal Societies and Social
Services, 1890-1967 (2000); Peter H.J.H. Gosden, Self-Help: Voluntary Associations in
Nineteenth-Century Britain (1973); Eric Hopkins, Working Class Self-Help in Nine-
teenth-Century England: Responses to Industrialization (1996); David G. Green and
Lawrence G. Cromwell, Mutual aid or welfare state. Australia’s friendly societies (1984);
Grietjie Verhoef, Informal Financial Service Organisations for Survival: the case of
African Women and Stokvels in Urban South Africa, ca. 1930-1998, (2001) 2 Enterprise
and Society 259-296; idem, From Friendly Societies to Compulsory Medical Aid Asso-
ciation: The History of Medical Aid Provision in South Africa’s Public Sector, (2006) 30
Social Science History. Special Issue: The persistence of the Health Insurance Dilemma
601-627; Morton Keller, The Life Insurance Enterprise, 1885-1910 (1963).

9 Stephen Porter, The Great Fire of London (2011); Jennifer Anne Carlson, The eco-
nomics of fire protection: From the Great Fire of London to rural/metro, (2005) 25/3 Eco-
nomic Affairs 39—44; Robin Pearson, United Kingdom: Pioneering insurance internation-
ally, in: Borsheid/Viggo-Haueter (n. 4), 67-97, 69.

10 Max Weber, The Protestant ethic and the spirit of capitalism (1905; translated by
Talcott Parsons, 2005).
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methods to bolster predictability, scientific methods to predict and regulate the
catastrophe of fire. Secondly, the Glorious Revolution of 1688 affirmed the con-
stitutional right to private property. This development stimulated a desire for im-
proved specification of property rights and measures to secure such property. A
fear of the loss of property added to the social demand for certainty and protec-
tion of property.!! With rising humanism concerned about the protection of hu-
man life, the institutional sanctioning of private property and a social self-help
ethos, new forms of a global safety net emerged through the international expan-
sion of European culture. Society soon generated different forms of a safety net
or ‘insurance’ towards the risks of the expanding Eurasian exchange.'?

As the Enlightenment brought rational intellectual investigation, the individ-
ual emerged central to foresight. Max Weber’s concept of ‘rational calculation’
articulated society’s desire and capacity to predict and compute the lived world.
European society’s affinity for certainty, clarification and conformity with pat-
terns, constituting the desire to control the environment, converged with the no-
tion of individual responsibility. As rational persons accepted individual respon-
sibility, society developed the instruments of computing, calculation and predict-
ing certainty. In Germany actuarial science subsequently developed from the
mid-eighteenth century. The concept of risk thus acquired the character of being
calculable, manageable and therefore less uncertain. By the early twentieth cen-
tury Frank H. Knight made the distinction between risk and uncertainty clear:
when uncertainty is rationally incalculable, it remains a risk, but the element of
risk is removed or mitigated when it can be measured rationally.'3 As rational
individuals agreed on the ethical basis of insurance, religious self-help ethos and
the ambition to protect life and property, converged with the newly developed
tools to calculate the probability of future risk. This gave rise to different insur-
ance strategies to protect life and property.

Expanding enterprise beyond the European metropolis charting new transport
routes across the oceans, opened provident forethought to ways of protecting
people and goods in transit. The earliest forms of insurance were mutual societies
of merchants and ship owners operating in distant ports, seeking protection
against bandits attacking transporting parties on land and the ocean, or relief to
merchants and their widows and orphans, should the former perish at sea.'* In-
ternational maritime expansion opened the door to premium insurance, first or-
ganised by brokers in cities such as London, Antwerp, Amsterdam, Bruges,

' Robin Pearson, Insuring the Industrial Revolution. Fire Insurance in Great Britain,
1700-1850 (2004), 3, 367-368.

12 Pearson (n. 11); Borsheid/Viggo-Haueter (n. 4).
3 Frank H. Knight, Risk, uncertainty and profit (1921).

14 See in detail Ana Maria Rivera Medina, pp. 61 ff., below; Zheng Kang, Assurances
modern en Chine: une continuité interrompue (1801-1949), 31 (1997) Risques 103—120.
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Genoa and Hamburg. Soon chartered companies, private underwriters (such as
the private underwriters of Edward Lloyd’s men) and nation state enterprises
gave rise to a variety of organisational forms of marine insurance operating in
national and global markets.

C. Expanding risk and insurance development

Insurance as a European invention developed in royal chartered companies,
state monopolies as well as private partnership companies, private joint-stock
companies and private mutual companies. Various factors contributed to the va-
riety of corporate forms of organisation of insurance enterprises.'® Risks are so
diverse and therefore mandate corporate structures aligned to the types of risk
underwritten. Marine insurance involved, and still involves, large financial risks.
Insurers were organised in networks of merchants, brokers and bankers, while
smaller mutual merchant clubs provided hull insurance. Large joint-stock insur-
ance companies and Lloyd’s brokers held a significant stronghold on corporate
marine insurance in England during the eighteenth century. Much greater dy-
namics existed in the informal market. Joint-stock companies in the port cities of
the Netherlands, as well as on the German and Polish coastlines, operated marine
insurance. Statutory determinants and the types of risk underwritten impacted
directly on the forms of organisation adopted by the various branches of insur-
ance — in fire and property liability insurance, in marine insurance and in life
assurance.

The life assurance enterprise reflected the changes in the social structure. The
earliest life insurance policies circulated in late sixteenth-century England; a ra-
pidly urbanising society. King Philip II banned life insurance in the Low Coun-
tries in 1570. The tendency towards abuse of life policies as an instrument to
gamble on the lives of people was reversed through state regulation, introducing
the principle of life insurance on ‘a real and documented financial interest (in-
surable interest)’.!® When the perception of what incentivises people to take out
life insurance shifted from the responsibility to provide for dependents to the
high probability that the provider may not indefinitely be able to do so, life in-
surance was rationalised as prudent and a moral obligation.!” As life insurance
became an instrument of alleviating the risk of life through public benevolence
and fellowship, potentially disruptive market developments incentivised volun-
tary Christian agency in combining self-interest of markets with fellowship and

15 Robin Pearson and Takau Yoneyama (eds.), Corporate forms and organizational
choice in international insurance (2015).
1 Harold E Raynes, A History of British insurance (2™ edn., 1956), 137; Keller (n. 8), 4.

7 Timothy Alborn and Sharon A. Murphy, Anglo-American life insurance, vol. 1
(2013), xxviii f.
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providence. Life insurance acquired the credentials of enhancing creditworthi-
ness, whereby it provided security to dependents. The initial aristocratic client
base of the Society for Equitable Assurances Company by 1900 shifted to the
growing market of the middle class. Members of life insurance societies acquired
a reputation as trustworthy persons, the members considered to belong to the
upper working class, lower middle-class bourgeoisie and a growing target of es-
tablished life offices.'® It was the efflorescence of nineteenth-century laissez
faire, which made chartered companies divest systematically from their public
interest role. This elevated life insurance to a special role of social responsibility,
a religious duty, or ‘a moral urgency’ to preserve and protect life and wealth.!?
Holders of life policies received income tax remittances (or what we would cur-
rently call ‘beneficial income tax treatment’), because such policies reduced
‘pauperism and crime’. The delayed sanctioning of limited liability status to life
insurance companies was because of the special public concern with such trust-
related business.?’

The crucial aspect of life insurance is its ability to create wealth — personal
and national — through scientific calculation. The application of scientific
methods to research in probability theory, brought historical knowledge to bear
on both qualitative and quantitative (or mathematical) approaches to probable
configurations of the future. This transfer of scientific rationality to the existen-
tial realm of people, is where insurance becomes an agent of human forethought
or prudence to assess risk and choose the optimal strategy to manage such risk.
It is the scientific and rigorous statistical basis of insurance and annuity demand
of educated property-owning people, which made them factor future contingen-
cies into their planning. Planning for the future meant a qualitatively enhanced
future, and so, wealth-enhancing behaviour. Life insurance increases total sav-
ings of society and thereby augments economic growth. From the widely held
view that the ‘breadwinner’ — or in the nineteenth-century world, the husband —
had to provide for the family, this role shifted to macro-economic national inter-
est. ‘Life offices’ accumulated substantial savings, which the state increasingly

18 The best histories of this development are Geoffi-ey Clark, Betting on lives: The culture
of life insurance in England, 1695-1775 (1999); Timothy Alborn, Regulated lives: Life in-
surance and British society (2009); Michael J. Sandel, The moral economy of speculation:
Gambling, finance and the common good (The Tanner Lecture on Human Values, Univer-
sity of Utah, 23 February 2013), https://tannerlectures.utah.edu/Sandel%20Lecture.pdf (last
accessed 28 July 2020).

Y Alborn/Murphy (n. 17), xxix.

20 Keller (n. 8); Robert Wright and George D. Smith, Mutually Beneficial. The Guard-

ian and Life Insurance in America (2004); Sharon Murphy, Investing in life. Insurance in
Antebellum America (2011).
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wanted invested in the national economic project, to contribute to national eco-
nomic growth — ‘creating a socially conscious yet profitable enterprise’.?! Life
policies became personal financial empowerment instruments available to all —
thus emerging as a vehicle of social transformation. A fine example is Sanlam in
South Africa. Sanlam mobilised ambitions to reverse economic and social mar-
ginalisation of a certain stratum of society to build an insurance company as the
instrument towards people’s economic empowerment.?? Elsewhere, life insur-
ance companies sought to convince the public to place the ‘future of their family
in the hands of the life office’ — a strategy that Timothy Alborn refers to as ‘do-
mesticating risk’. Life offices thus positioned themselves as the agents of social
transformation, personal empowerment?* and national economic advancement.
Wealth creation moved beyond the protection of tangible assets (as fire, casualty
and marine insurance did) to the future state of personal wealth and security — be
that to the individual or the wider kin or the nation state.

From life insurance take-off in the mid-eighteenth century up to the mid-twen-
tieth century, the industry primarily preserved lives through providence — col-
lecting premiums, guaranteeing stable returns. In the post-1945 European eco-
nomic recovery, savings behaviour gradually shifted beyond the savings banks
into personal wealth-enhancing life insurance. A gradual shift occurred within
the next decade out of death benefits (risk products) to a growing demand for
annuities, duly also incentivised by tax benefits. The volatility in global markets
following the collapse of the Bretton Woods exchange rate system and subse-
quently the successive oil price hikes of the early 1970s, fundamentally changed
the global financial landscape. The 1970s, also described as the ‘second wave of
globalisation’, intensified the global movement of capital, trade and technology.
With exponentially higher trade volumes, capital flows and movement of people,
the demand for insurance rose rapidly. Simultaneously, in the non-life market the
size of risks exploded. The cost of super-large oil tankers and large passenger
aircraft rose to millions of dollars, the number and intensity of natural disasters
escalated (to US$144 billion in 2017 — the highest-ever recorded loss in a single
year,)** and the number of automobiles on roads had risen to more than 1.2 billion

2 Murphy (n. 20), 4.

22 Grietjie Verhoef, The Power of your life. The Sanlam century of insurance empow-
erment, 1918-2018 (2018).

2 See Alborn/Murphy (n. 17), 203-259.

24 Natural Disasters Cost Insurers a Record $144 Billion in 2017: Swiss Re’s Sigma,
Insurance Journal, 10 April 2018, www.insurancejournal.com/news/international/
2018/04/10/485904.htm (last accessed 25 February 2020).
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in 2014.% Credit insurance was equally international. Credit insurers found cli-
ents operating both inside and across national borders, often in joint ventures
with enterprises incorporated in non-home markets, thus mandating knowledge
of credit risks in different markets.?®

D. Shifting demand for long-term insurance —
the new wealth instruments

In the life insurance market, the nature of demand shifted. The dynamic com-
plexity of provident forethought shifted demand from life insurance to structured
financial, or wealth products. With the rise of financial capitalism, or financiali-
sation, profit maximisation could be gained from financial market speculation.
New communication technology catapulted the speed of information transfer into
a new era, allowing wealth accumulation through financial instruments, such as
equities and debt. Financial transactions multiplied much faster than foreign
trade, incentivising speculation on volatile equity prices, in a context of extreme
volatility in interest rates, exchange rates and commodity prices. This trend re-
sulted in transactions such as the famous George Soros’ Quantum Fund selling
itself short in 1992, which ultimately forced the Bank of England to devalue the
British Pound and secured Soros £1 billion.?” And in 1997 Soros was again
blamed for the sharp devaluation of Southeast Asian currencies.?® The higher
returns on equity markets turned corporates’ focus towards the strengthening of
the share price. The core of industrial corporations’ operations came to centre
less on real capital than on financial capital in equity markets.?’ The insurance
sector was forced to adjust to the new knowledge of portfolio investment man-
agement (asset management of mutual investment funds) to address rising poli-
cyholder demand for wealth products. Linked investment service providers
(LISPs) opened a wide scope to insurance product innovation. A fine example is
the financial products pioneered by Vanguard, and later the exchange-traded
funds (ETFs) of the early 1990s, investing in indexes, which offered innovative
wealth instruments ring-fenced against risk. The trend has been sustained over
the past decade. This trend as manifested in 2016 is illustrated in Graph 1.

25 1.2 Billion Vehicles on World’s Roads Now, 2 Billion by 2035: Report, 29 July
2014, www.greencarreports.com/news/1093560_1-2-billion-vehicles-on-worlds-roads-
now-2-billion-by-2035-report (last accessed 25 February 2020).

26 SwissRe, (2000) 9/2000 Sigma, World insurance in 1999: Soaring life insurance
business, 5.

%7 Niall Ferguson, The Ascent of Money. A Financial History of the World (2009).

28 David Serchuk, Burma’s Billionaire, 13 April 2007, www.forbes.com/global/
2007/0423/058.html (last accessed 25 February 2020).

2 Borscheid (n. 4) 25 f.; SwissRe, (2006) 1(2) Sigma, 20.
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Graph 1. Life product mix in per cent and
global life insurance premiums in billion Euros*
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It was primarily profitability of investment returns, not underwriting, that
drove profitability of non-life markets from 1999. In 2019, this development was
illustrated as displayed below.

30 Graph 1 is based on Exhibit 9 of Stephan Binder and Jérg Mufoff, Global Insurance
Industry Insights. An in-depth perspective (McKinsey Global Insurance Pools, 7 edn.,
2017), 17. On the foreign exchange rates used and estimations for 2016, see ibid.
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Graph 2. Profitability of the eight major non-life markets’'

Figure 16
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Insurance companies were perfectly positioned to benefit from two develop-
ments in their core markets. The first was the weakening of state capacity to fund
the growing welfare system.3? The extensive post-World War II social security
net (the first pillar of retirement) became unsustainable in the wake of escalating
public debt as the late 1970s and early 1980s global recession unfolded. The sec-
ond pillar of retirement, employer-based pensions, weakened as the rate of return
of pay-as-you-go (PAYG) taxes (which equals the sum of rates of growth of the
workforce and taxable wages), declined with declining fertility and unemploy-
ment and stagnant wages, and thus also showed signs of compounding distress.
People started to construct retirement provisions through private savings (the
third pillar of retirement) and continued employment by deferring retirement (the
fourth pillar of retirement). As Thatcherite liberal market policies commenced
systematically to reform markets, individual agency and entrepreneurial initia-
tives led to growing private retirement provision. An industry emerged which
would soon constitute a substantial component of the life business as the initial
occupational pension schemes based on fixed interest-bearing securities were re-
placed by market-related asset managed funds.** Despite these efforts, a pension
gap has developed and is widening.

3! The graph is re-printed from, and with kind permission of, Swiss Re Institute, Sigma
3/2019.

32 Van Leeuwen (n. 6), 235-240.

33 See Leslie Hannah, Inventing retirement. The development of occupational pensions
in Britain (1986); Robert Vivian, South African insurance markets, in: David J. Cummins
and Bertrand Venard (eds.), Handbook of International Insurance (2007), 677-738;
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The second development was market deregulation of financial services during
the 1980s and 1990s. The distinction between banks, building societies, insur-
ance companies (mutual and stock) and other financial intermediaries blurred,
allowing banks to enter the market for insurance in the so-called ‘bancassurance’
segment of operations. Waves of mergers and acquisitions in the financial ser-
vices industry led to the rise of composite financial intermediaries. Mega finan-
cial conglomerates emerged, such as the AIA Group Ltd (established in 1919 in
Hong Kong, operating in 18 markets), the AIG Group Ltd (established in1919 in
Shanghai), Allianz SE (established in 1890 in Munich, operating in more than
70 countries), AXA (established in 1816 in Paris, currently operating in 56 coun-
tries), Berkshire Hathaway (established in 1889 in the USA) and China Life In-
surance (established in 1949 as the People’s Insurance Company of China
(PICC) in Beijing).** These mega-companies operate in multiple markets, giving
momentum to the internationalisation of financial services, perpetuating interna-
tionalisation of insurance operations known to be the hallmark of the industry
from the nineteenth century — both from Britain and settler markets.

As equity markets boomed under financialisation and neo-liberal market de-
regulation, insurance companies had a field day. The rapidly rising share of
equities in the insurance portfolios ensured enhanced profitability as long as the
business cycle was in an upward trend. This afforded insurance companies ex-
panded market control. Between 1998 and 2004 insurance companies globally
expanded market share from 19.8% to 28.2%.%¢ The insurance industry migrated
increasingly towards diversified financial services providers, operating in the
field of pension funds, asset management, employee benefits and group life
schemes. The merger and acquisition wave occurred in different directions: in
the USA banks acquired insurance brokers to drive bancassurance, while in the
British and European markets insurance companies consolidated through mer-
gers and acquisitions. In South Africa’s well-established financial services sec-
tor, the state mandated domestication of the financial services industry during the
period of international adversity towards the country, which resulted in the dis-
investment of foreign banks, allowing local well capitalised insurance companies

Krzysztof Ostaszewski and Anthony Webb, Guest editorial, (2013) 38 Geneva Papers on
Risk and Insurance 635-637.

34 See Prableen Bajpa, The World’s Top 10 Insurance Companies, Investopedia, update
5 February 2020, https://Investopedia.com/articles/personal-finance/010715/worlds-top-10-
insurance-companies.asp (last accessed 25 February 2020); Bethan Moorcraft, These are the
top 25 largest insurance companies in the world, Insurance Business Asia, 29 January 2019,
www.insurancebusinessmag.convasia/guides/these-are-the-top-25-largest-insurance-companies-
in-the-world-123334.aspx (last accessed 25 February 2020).

3 See Robin Pearson, The development of international insurance (2010).

3 SwissRe, (2006) Sigma, 1/2006:2.
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to construct mega-banking groups offering every possible financial service a per-
son could ask for.?” In markets with low levels of insurance penetration, bancas-
surance was the favoured option to distribute insurance products through the
bank network. Since the mid-1980s the trends among mutual insurance compa-
nies in the USA, Canada, Australia, the UK and South Africa, was demutualisa-
tion. This allowed insurers more financial flexibility, access to capital markets,
enhanced efficiency and wealth distribution (through the expropriation thesis —
creating a windfall gain for members of the mutual, which can be invested in
profitable investment opportunities).>® The cycle of strong equity growth came
to a halt with the dot.com crisis, the global security collapse with the 9/11 attacks
and, after a brief recovery during 2003/2004, the subprime crisis of 2007/2008,
which wiped out value on an unprecedented scale.

The global world thus developed into an ever more complex space, moving at
an exceedingly rapid pace to the man-made risk of an ageing and over-populated
society. The life insurance industry survived the destructive financial crises of
the twenty-first century with costs and contraction. The non-life industry suffered
the largest ever liability class action in the USA for asbestos-related liabilities,
which led to similar international claims. The extent of non-life liabilities in-
curred in this case and subsequent cases resulted in a dramatic rise in non-life
premiums, and claims. The liability claims also brought Lloyd’s of London al-
most to near-collapse at the end of the twentieth century.> Successive natural
catastrophes, such as hurricanes, tsunamis, fires, volcanic eruptions and earth-
quakes affected property insurance adversely. The magnitude of these catastro-
phes and potential future ones involved a renewed appraisal for the specialist
expertise of reinsurance and the overarching safety net of the state as reinsurer
of last resort. It is in the growing sophistication and specificity of calculating
risks and the limits of insurability, that insurance specialists have made substan-
tial progress. The fine print of insurance contracts does rein in excessive risk

37 Grietjie Verhoef, Concentration and Competition: the changing landscape of the
banking sector in South Africa, 1970-2007, (2009) 24 The South African Journal of Eco-
nomic History 157-197; idem, Financial Intermediaries in Settler Economies: the Role of
the Banking Sector development in South Africa, 18502000, in: Christopher Lloyd et al.
(eds.), Settler Economies in World History (2013), 403-436.

8 Julie A. B. Cagle, Robert L. Lippert and William T Moore, Demutualization in the
Property-liability Insurance Industry, (1996) 14 Journal of Insurance Regulation 343-396;
James M. Carson, Mark D. Forster and Michael J. McNamara, Change in Ownership
Structure: Theory and Evidence from Life Insurance Demutualisations, (1998) 21 Journal
of Insurance Issues 1-22; David Mayers and Clifford W. Smith, Ownership Structure and
Control: The Mutualisation of Stock Life Insurance Companies, (1986) 16 Journal of Fi-
nancial Economics 73-98; Monica Keneley and Grietjie Verhoef, Pressures for change in
the Australian and South African insurance markets: A comparison of two companies,
(2011) 15 Competition and Change 136-154.

3 SwissRe, (2002) 3 Sigma, 2002.
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taking, but ecological/health, economic, cyber and security/terrorist-related risks
remain elusively difficult to frame. It was only during the 1980s that natural ca-
tastrophes became insurable. Now insurers are modelling the pricing options of
NatCat bonds. The arrival of the Fourth Industrial Revolution (4IR) enhanced the
fusion of technologies (electronics, information technology and production au-
tomation), blurring the distinction between the physical and cyber spaces. As
human and business activities are increasingly inextricably intertwined in the
cyber space, risk and losses abound in this space. These risks affect both tangible
and non-tangible assets, mandating further regulatory expansion.

The condition of society thus portrayed is reflected in global insurance trends.
The growth in the life industry slowed considerably in the wake of the Global
Financial Crisis, and recovered slightly almost to pre-crisis levels. In 1999 life
insurance accounted for 61% of total world premiums and non-life insurance for
39%. By 2017, the share of life premiums contracted to 54.3% of world premi-
ums, and non-life premiums increased its share to 45.6%. Weaker global eco-
nomic performance moved the life industry lifelessly sideways. The life industry
responded to these challenges by developing innovative product differentiation,
by moving out of no-longer-fit-for-purpose risk products, into managed wealth
instruments. The life industry reinvented itself in many ways.

There are more encouraging signs of life in the non-life market, which simply
portrays the prevalence of growing property and casualty risk levels.*’ The mo-
mentum of global insurance growth trajectory shifted from mature to emerging
markets. These include Africa, Asia-Pacific (APAC) and Latin America, but pri-
marily the APAC region, as Graph 3 illustrates.*!

* Daniel Staib and Mahesh H. Puttaiah, World insurance in 2015: steady growth amid re-
gional disparities (SwissRe Institute, sigma 3/2016); Astrid Frey Kaufimann, Roman Lechner,
Patrick Saner, Daniel Staib and Clarence Wong, Global economic and insurance outlook 2020
(SwissRe Institute, Sigma 5/2018); Binder/Mufoff (n. 30).

41 The data is taken from Binder/Mupfoff (n. 30), 10.
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Graph 3. Insurance premiums worldwide in billion Euros*
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Whereas, the insurance premiums increased worldwide by 4.4% per annum,
in the APAC region they increased by 9.8% between 2013 and 2014; by 8.6%
between 2014 and 2015; and by 12.1% between 2015 and 2016. The growth pro-
spects are also illustrated by the insurance density and penetration levels in the

two sections of Table 1, contrasting developed countries with emerging mar-
kets.*3

42 Graph 3 is based on Exhibit 1 of Binder/Mufoff (n. 30), 10. On the foreign-exchange
rates used and estimations for 2016, see ibid.

4 Sigma, 2010-2017. Statistical Appendices.
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Table 1. Insurance penetration and insurance density in
selected developed countries

Insurance penetration Density USS$ per capita

Selected countries 2010 2017 2010 2017

Hong Kong (China) 11.3 17.9 3,648 8,270
Japan 8.4 7.4 3895 2,893
UK 12.5 9.8 4 885 5,112
USA 10.8 11.2 5228 6,706
OECD Total 8.7 8.9 3,115 3,457
Australia 5.0 4.4 2,901 2,541
South Korea 104 12.4 2,290 3,436
South Africa 134 14.1 989 742
Switzerland 9.0 8.6 6,755 6,904

Insurance penetration and insurance density in selected emerging markets

Insurance penetration Density US$ per capita

Emerging markets || 41 2017 2010 2017

Turkey 1.2 1.4 130 152
Russia 1.1 1.4 159 152
Argentina 1.6 2.6 289 393
Brazil 2.4 3.2 298 320
Colombia 1.2 1.3 26 43
Indonesia 1.6 1.9 54 73
Latvia 1.8 24 203 373
Lithuania 1.6 1.9 192 316
Uruguay 1.6 2.6 231 451

Insurance penetration (total premiums as a percentage of GDP) in this selected
sample shows relative high penetration in developed markets and low penetration
in developing or emerging markets, with the exception of South Africa. Penetra-
tion correlates with density (the value of total premiums per capita), illustrating
that insurance is a significant instrument for the preservation and creation of
wealth. Emerging markets are expected to be the growth engine both of the global
economy and the insurance industry over the next decade. Much improved eco-
nomic growth trajectories in emerging markets, despite volatility, will contribute
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up to 42% of global growth, with China contributing 27%. Historians of insur-
ance are making a significant contribution to the knowledge and understanding
of those markets. Reference is here made to the research project on ‘Global Cul-
tures of Risk’ at the University of Basel, under the leadership of Martin Leng-
wiler and Robin Pearson. Globalisation brings people and modern technology
closer, but— as was vividly illustrated by global political developments re-
cently — does not eliminate cultural and national specificities, important dimen-
sions for the global insurance industry.

E. Complex future of risk

The core questions of insurance scholars, as portrayed in The International
Journal of Risk and Insurance, a publication with an 87-year track record in
2019, currently still elicit enquiry, attention and discourse among insurance
scholars. Topics of investigation included ageing, tax issues, employee benefits,
healthcare financing, actuarial science, financial management, financial risk
management, workers’ compensation, reinsurance, insurance education, catas-
trophe financing, and evolving legal systems.* These foci still constitute the core
of scientific enquiry on risk. Research into the history of risk and insurance re-
flect on instruments of risk transfer, pricing and security in the slave trade, mu-
tuality, health insurance, insurance law and regulation, scientific pricing models
of NatCat insurance instruments, the growing physical-cyber market, perfor-
mance management in the industry, emerging markets (Central and Eastern Eu-
rope), marine insurance, catastrophes and risk governance. The scholarly debates
on these issues in historical perspective underline the persistence of the risk fac-
tors in the industry. Recently Robin Pearson and David Richardson refuted the
unsubstantiated claim that marine insurance drove the slave trade by offering
more favourable insurance contracts to shipowners. The actual insurance con-
tracts showed that marine insurers commonly considered slaves to be animate
and perishable goods and were insured only as that, nothing more.** The system-
atic analysis of insurance contracts through history underlines the core context
of protecting the value of an asset, with, in the case of slaves, to secure a higher
average price of the asset at sale. In a similar fashion, provident foresight seeks
to protect the asset of life and future wealth. Non-life risk acquired an extensively
more profound global dimension, as displayed in the strong growth in the non-
life insurance market. From a loss perspective, natural catastrophes are the main

* Mary Weiss and Joseph Qiu, The Journal of Risk and Insurance: A 75-year historical
perspective, (2008) 75 Journal of Risk and Insurance 253-274.

4 Robin Pearson and David Richardson, Insuring the Transatlantic slave trade, (2019)
79 The Journal of Economic History 417-446.
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threats to global resilience.*® Currently, health insurance is driving the slow
growth observed in the life market. The persistent low interest rate environment
is a major cause of the slowdown in the life market, containing investment re-
turns —a major concern for the industry. The non-life industry is advancing faster
than the life market. This growth is driven by long-term health needs, health ep-
idemics, natural catastrophes and cyber risk — the typical rising property and cas-
ualty risks of our increasingly over-populated planet. A number of key trends
manifest in the insurance industry:

— the growing demand for health insurance, specifically long-term care, due to
an ageing population;

— the expected retirement savings (pension) gap caused by an ageing popula-
tion;*’

— alignment of growing state involvement in the insurance market through so-
cial security provision, with private insurance enterprise;

— a renewed trend towards mutualisation, as reinsurance and alternative risk
transfer mechanisms, such as insurance-linked securities, offer mutual insur-
ers with increased financial flexibility to cope with unexpected losses;*® and

— responding swiftly to the demand for modern technology in addressing de-
mand and distribution.*

In the aftermath of the Global Financial Crisis the International Association
of Insurance Supervisors (IAIS) concluded that traditional insurance activities
were not systemically risky.’® As suggested by John Rae, the strategies of prov-
ident forethought (insurance) generate ‘knowledge’ contributing to endogenous
growth. Research has confirmed the positive relationship between insurance ex-

4 Thomas Holzheu, Patrick Saner, Kulli Tamm, Maurus Rischatsch and Roman Lech-
ner, Indexing resilience (SwissRe Institute, Sigma 5/2019), 2.

47 The World Economic Forum (WEF) estimated that the pension gap will widen from
US$70 trillion in 2017 to US$400 trillion by 2050: World economic Forum, We’ll live to
100. How can we afford it? (White paper, Ref 020417 — case 000029250, 2017).

*® Kulli Tamm, Melissa Li and Irina Fan, Mutual insurance in the 21* century: back to
the future? (SwissRe Institute, Sigma 4/2016).

4 These developments include personalised products, Al and automation for faster
claim resolution, advanced analytics and proactiveness, insurtech partnerships and
mainstreaming blockchain: Top trends in the insurance industry, WNS, 2018
www.wns.convinsights/articles/articledetail/590/top-5-trends-in-the-insurance-industry ~ (last
accessed 25 February 2020).

0 Etti Baranoff, The financial and economic attributes of insurers, (2012) 37 The
Geneva Papers on Risk and Insurance 401-404.
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cess returns and future economic growth, thus confirming the contribution of in-
surance to economies, stability and growth.>! My personal interest in insurance
history is in the human agency of provident foresight, the socio-cultural dimen-
sions of probability mitigation and the global conversion of innovation and tech-
nology to transfer the advantages of insurance into marginalised markets. The
power of insurance lies in its holistic nature as an instrument of individual and
collective providence, with a distinct vision of the future. Throughout history the
insurance industry has preserved and created wealth by securing assets and hu-
man lives, which supported long-term stability in markets. Fundamental short-
comings in global economic resilience, as portrayed by lower growth, higher
debt, financial market structural adjustment through increasing central bank in-
tervention, disrupting bond price signalling capacity, and less open economies
(tendencies of protectionism) may impact adversely on the stabilising role of the
insurance industry. It is this historical dimension and simultaneous vision of fu-
ture possibilities, which brings together research on risk and the history of insur-
ance.

S Chunyang Zhou, Chongfeng Wu, Donghui Li and Zhian Chen, Insurance stock re-
turns and economic growth, (2012) 37 Geneva Papers on Risk and Insurance 405-428.
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A. Back to the roots

‘Levius communia tangunt.’
‘Common things are easier to bear.’
Claudius Claudianus, De raptu Proserpinae 3.197.

As the late antique poet Claudian emphasized, previously anticipated and
shared hazards are indeed considerably easier to bear. Accordingly, if a single
risk is distributed among multiple carriers, it is more likely that a person who
suffered the damage due to their joint risk will be able to receive indemnification.
It is commonly recognized that the concept of insurance, primarily as a principle
of reciprocity and solidarity, did not emerge as a result of a single historical pe-
riod but rather gradually developed in reaction to hazards that permanently
threatened human existence. Over the course of history, even before the devel-
opment of insurance in the modern context, the risks and possible consequences
of seafaring influenced the emergence of various types of damage distribution
mechanism and the contractual transfer of risk. An important stage of develop-
ment was the Greco-Roman institute of maritime loan (fenus nauticum, pecunia
traiecticia) as a means of financing and insuring overseas sales in the Mediter-
ranean.'

! The institution of maritime loan has received much attention in scholarship on Roman
law. Cf. e.g., Balthazard-Marie Emérigon, An essay on maritime loans (1811); Hermann
Kleinschmidt, Das Foenus Nauticum und dessen Bedeutung im romischen Rechte (1878);
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This loan of money constituted a capital that was made available to the mer-
chant for a maritime venture and was repayable with very high interest rates on
condition that the vessel reached its destination safely. The essential characteris-
tics that differentiated it from ordinary loans (mutuum) were the transfer of risk
to the lender, an unlimited interest rate whose amount depended on risk assess-
ment, and the informal conclusion of a contract. Since the interest rate (periculi
pretium) in terms of its value and risk adjustment can be compared to a premium,
and especially because the risk of commercial journey was transferred to the
party not directly participating in the maritime venture, maritime loans were at-
tributed a function similar to modern-day marine insurance. Roman legal sources
available to us unfortunately do not contain an insurance contract in its modern
sense, meaning that for specified consideration paid in advance, one party as-
sumes the obligation to compensate the loss of the other if the designated hazard
occurs. However, as naval navigation in antiquity was exposed to numerous dan-
gers, risk coverage had to be taken over by some of the existing legal institutes.

The impulse for offering an in-depth analysis of the insurance function of mar-
itime loan in the present contribution came from Rudolf von Jhering, who was
the first to define ‘maritime loan’ as ‘ Assekuranzgeschift des Altertums’.? And

Bernhard Matthiass, Das foenus nauticum und die Geschichtliche Entwicklung der Bod-
merei (1881); Heinrich Sieveking, Das Seedarlehen des Altertums (1893); Theodor Spitta,
Die geschichtliche Entwicklung des ‘foenus nauticum’ (1896); Obrad Stanojevi¢, Zajam
i kamata — istorijska i uporednopravna studija (1966); Karoly Visky, Das Seedarlehn und
die damit verbundene Konventionalstrafe im romischen Recht, (1969) 16 Revue interna-
tionale des droits de 1‘antiquité 389-419; Wieclaw Litewsky, Romisches Seedarlehn,
(1973) 24 Rivista internazionale di diritto romano e antico 112-183; Arnaldo Biscardi,
Actio pecuniae traiecticiae. Contributo alla dottrina delle clausole penali (1974);
Gianfranco Purpura, Ricerche in tema di prestito marittimo, (1987) 39 Annali del Semi-
nario Giuridico della Universita di Palermo 189-336; Ulrich von Liibtow, Catos Seedar-
lehen, in: idem, Schriften zur romischen Geschichte, vol. 4: Aspekte der Wirtschaft
(1993), 154-176; idem, Das Seedarlehen des Callimachus, in: ibid., 177-201; Ivano Pon-
toriero, Il prestito marittimo in diritto romano (2011); Grzegorz Jan Blicharz, Pecunia
Traiecticia and Project Finance: The Decodified Legal Systems and Investments in Risky
Ventures, (2017) 10 Teoria e storia del diritto privato 1-23.

2 Rudolf von Jhering, Das angebliche gesetzliche Zinsmaximum beim foenus
nauticum, (1881) 19 Jahrbiicher fiir die Dogmatik des heutigen romischen und deutschen
Privatrechts 2-23, 6. In addition, see Friedrich Carl von Savigny, Pandektenvorlesung
1824/25 (Horst Hammen ed., 1993), 295.
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indeed, most Romanists and insurance historians support the idea that the mari-
time loan served an insurance function,? they recognize the existence of insur-
ance-specific elements in the maritime loan,* or highlight its role as precursor to
marine insurance.’ However, there is an entire group of authors who deny the
insurance function of this type of contractual agreement.® Therefore, irrespective
of the interest in this institute, the dispute concerning its insurance aspects does
not abate, as Erwin Seidl observed: ‘der nicht zur Ruhe kommende Streit, ob das
Seedarlehen mit Versicherungsfunktion beniitzt werden kann oder nicht.”’

3 Cf. Kleinschmidt (n. 1), 16 £.; Paul Huvelin, Etudes d’histoire du droit commercial
Romain (1929), 196; Bertold Eisner and Marijan Horvat, Rimsko pravo (1948), 406;
Jacques Henri Michel, Gratuité en droit romain (1962), 121; Max Kaser, Das Romische
Privatrecht, vol. 1 (2" edn., 1971), 533; Henryk Kupiszewski, Sul prestito marittimo nel
diritto romano classico: profili sostanziali e processuali, (1972) 3 Index 368-381, 376;
Litewsky (n. 1), 120; Jonathan R. Ziskind, Sea Loans at Ugarit, (1974) 94/1 Journal of the
American Oriental Society 134-137, 134; Jean Rougé, Prét et société maritime dans le
monde romain, (1980) 36 Memoirs of the American Academy in Rome 291-303, 295;
Reinhard Zimmermann, The Law of Obligations. Roman foundations of the civilian tra-
dition (1990), 182; Stephan Schuster, Das Seedarlehn in den Gerichtsreden des Demost-
henes (2005), 20; Brigitte Schlosser, Die Bedeutung der praepositio fiir den Handelsver-
kehr im antiken Rom (2008), 66; Emmanuelle Chevreau, La traiecticia pecunia: un mode
de financement du commerce international, (2008) 65 Mémoires de la Société pour 1’his-
toire du droit et des institutions des anciens pays bourguignons, comtois et romands
(MSHDB) 37-47, 45; Albert Schug, Der Versicherungsgedanke und seine historischen
Grundlagen (2011), 112.

4 Cf. Wilhelm Endemann, Das Wesen des Versicherungsgeschiftes, (1866) 9 Zeit-
schrift fiir das gesamte Handelsrecht und Konkursrecht 284-327, 285; Levin Goldschmidt,
Universalgeschichte des Handelrechts, vol. 1 (3™ edn., 1891), 55; Otto Hagen, Seeversi-
cherungsrecht (1938), 7; Sebastian Lohsse, Vom Seedarlehen zur Versicherung in der
mittelalterlichen Rechtswissenschaft, (2016) 133 Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte (Romanistische Abteilung) 372-399, 372 f.

5 Cf. Goldschmidt (n. 4), 81; Spitta (n. 1), V; Alfred Manes, Versicherungslexikon
(1930), 1766; Franz Biichner, Grundriss der Versicherungsgeschichte, in: Walter Grosse
et al. (eds.), Die Versicherung, vol. 1 (1964), 2299; Peter Ulrich Lehner, Die Entstehung
des Versicherungswesens aus gemeinwirtschaftlichen Urspriingen, (1989) 12 Zeitschrift
fiir 6ffentliche und gemeinwirtschaftliche Unternehmen 31-48, 35; Clemens von Zedtwitz,
Die rechtgeschichtliche Entwicklung der Versicherung (2000), 52.

6 Cf. Adolf Schaube, Der Versicherungsgedanke in den Vertridgen des Seeverkehrs vor
der Entstehung des Versicherungswesens. Eine Studie zur Vorgeschichte der Seeversi-
cherung, (1894) 2 Zeitschrift fiir Social- und Wirthschaftsgeschichte 149-223, 166-168;
Fritz Klingmiiller, Fenus, in: Georg Wissowa (ed.), Paulys Realenzyklopédie der classi-
schen Altertumswissenschaft, Halbband 12 (1909), 2187-2205, 2202; Francesco De
Martino, Wirtschaftsgeschichte des alten Rom (1991), 152; Gerhard Thiir, Stephan Schu-
ster, Das Seedarlehen in den Gerichtsreden des Demosthenes, (2007) 124 Zeitschrift der
Savigny-Stiftung fiir Rechtsgeschichte (Romanistische Abteilung) 682—684, 683.

7 Erwin Seidl, Der Eigentumsiibergang beim Darlehen und depositum irregulare, in:
Hans Niedermeyer and Werner Flume (eds.), Festschrift fiir Fritz Schulz, vol. 1 (1951),
373-379, 3717.
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The generally accepted view, based on the idea of its originator, Levin Gold-
schmidt, is that the insurance contract has two roots: Germanic, established on a
cooperative basis, and Roman-Mediterranean, which ensued from maritime
loans.® In more recent writings, under the influence of Alfred Manes and Peter
Koch, another root has been added: state initiative.” Contrary to this German ap-
proach, other European historiographies predominantly suggest that today’s dif-
ferent forms of insurance come from a common foundation, namely maritime
insurance.!® The latest research rightly emphasizes, nonetheless, that both dis-
courses represent ‘oversimplifications’ of the institute’s development and should
not be used as a ‘basis for a doctrinal history of insurance law’.!! Despite various
interdisciplinary approaches to insurance history, a detailed analysis of its legal
aspects is still insufficient, and after a long period of neglect, it has only recently
come to the attention of legal historians.!? The purpose of the re-initiated com-
parative historical research is to establish common roots of insurance law through

8 ‘Das heutige Assekuranzrecht hat zwei sich mannigfach verschlingende Wurzeln: das
antike Seedarlehnsrecht, welchem die Seeversicherung auf Pramie und das Recht der ge-
nossenschaftlichen, tiberwiegend germanischen Verbindun