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Preface

This monograph is the last and final part of the project ‘European Investigation
Order — legal analysis and practical dilemmas of international cooperation — EIO-
LAPD’ within the framework of the EU Justice Programme. It presents a contribution
to the Europe-wide discourse on how to enhance the effectiveness and the practical
implementation of the EIO. Its objective is to equip target groups with specialised
knowledge about the cross-border evidence gathering procedure described in the Di-
rective 2014/41/EU. Unlike other parts of the project, this monograph is targeted at
the legal community, students of law, NGOs and the interested public. Its goal is to
achieve a greater inclusion of dilemmas connected with the practical application of
the Directive into the legal and public discourse.

The partners of the project were chosen according to the following criteria:
(a) only institutions where the members of the applicant’s department for criminal
law personally know and vouch for at least one person to participate in the project
were considered; (b) institutions which previously successfully cooperated with
the applicant or members of its department for criminal law in EU funded projects
were given priority; (c) institutions which do not have sufficiently experienced per-
sonnel or connections with the relevant State institutions to perform the project ac-
tivities were not considered.

We would like to thank, first and foremost, all authors from the project partners
who contributed to this monograph. Our special thanks goes to Jan Stajnko and his
team for his efficient and smooth coordination of the project and the assistance in
communicating with authors and project partners; to Luca Petersen for his assistance,
and to Julian Vornkahl for his assistance in copy-editing the manuscript.

Gottingen and Maribor, July 2023 Kai Ambos,
Alexander Heinze,

Peter Rackow,

Miha Sv‘epec
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Introduction™

Directive 2014/41/EU on the European Investigation Order in Criminal Matters of
the European Parliament and of the Council of 3 April 2014 (EIO) was to be trans-
posed into national law by the Member States by 22 May 2017. As is well known, the
basic concern of the idea to create a European Investigation Order was to convert
traditional mutual legal assistance (in evidentiary matters) to the principle of mutual
recognition.' The idea of (consistently) converting this complex area to the principle
of mutual recognition (principally) held potential for quite profound changes to the
status quo. Nevertheless, the EIO-Directive, in the form in which it finally entered
into force, remarkably follows the principles and structures of traditional mutual as-
sistance in essential elements.” For instance, having been a key issue during the draft-
ing negotiations, the Directive allows Member States to retain requirements for au-
thorisation by a judge (to use the German term, Richtervorbehalt) without any restric-
tions. This is probably an indicator that the conversion of the heterogeneous area of
mutual legal assistance to a consistently understood principle of mutual recognition
(still) poses greater difficulties than the application of the recognition principle in
other areas. Against this background, it is noteworthy that the European Court of Jus-
tice (ECJ) ruled that the requirements for a judicial authority under the European Ar-
rest Warrant (EAW) cannot be transposed to the field of the EIO, which ultimately
amounts to an affirmation that there is at least no such thing as a one-size-fits-all prin-
ciple of mutual recognition.* The fact that the principle of mutual recognition in the

* The content of this publication represents the views of the authors only and is their sole
responsibility. The European Commission does not accept any responsibility for use that may
be made of the information it contains.

' Cf. Commission Green Paper on obtaining evidence in criminal matters from one
Member State to another and securing its admissibility of 2009 (COM(2009) 624 final), p. 5
(‘... most effective solution ... would seem to lie in the replacement of the existing legal
regime on obtaining evidence in criminal matters by a single instrument based on the principle
of mutual recognition and covering all types of evidence’) that initiated the development
leading to the EIO.

2 Cf. in this respect, for example, Ambos, European Criminal Law, 2018, p. 456 (‘to a large
extent following the principles of traditional mutual assistance’); Daniele, Evidence Gathering
in the Realm of the European Investigation Order, New Journal of European Criminal Law
(‘NJECL), 6 (2015), 179, 183 (‘hard core of the Directive is composed of provisions often
comparable to those contained in previous European regulations’).

3 Cf. below Part I, contributions of Genschel/Schalk-Unger/KulundZija and Ambos/Ra-
ckow/Heinze, Part II contribution of Ambos/Rackow.

* ECJ, Grand Chamber Judgment of 8 December 2020 — C-584/19, para. 74: ‘In the light of
the textual, contextual and teleological differences noted in the foregoing considerations be-
tween Framework Decision 2002/584 and Directive 2014/41, the Court’s interpretation of
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area of mutual legal assistance in evidentiary matters indeed seems to have reached
its limits, is probably related to the fact that the criminal law systems of the Member
States or, more specifically, the respective rules on the gathering and use of evidence
differ considerably from each other. Furthermore, it is likely to play arole that an EIO
—in contrast to an EAW in particular — can be understood less well as a kind of com-
pleted product of a Member State’s criminal proceeding that can be subjected to the
principle of mutual recognition, as it were, like a commodity. An EIO, on the other
hand, is more akin a part of an ongoing process whose outcome is by no means fixed.’

Inlight of the fundamental questions it raises, the EIO is of great interest from both
a theoretical and policy-perspective. Furthermore, fundamental questions on the im-
plementation on the principle of recognition in the area of mutual assistance in evi-
dentiary matters impact several issues revolving around the application practice of
the EIO. This concerns, for example, the question of the extent to which there can
be any room for a proportionality test in the executing State in mutual recognition
proceedings,® and the aspect of ensuring adequate means of defence.” The contribu-
tions collected in this volume stem from the EU-funded project EIO-LAPD (Legal
Analysis and Practical Dilemmas of International Cooperation).®

The focus of this project, which involved research institutions from six countries,’
was not only and not primarily the academic perspective. For after several years of
practical experience with the EIO in the Member States, the overriding question from
the practitioners’ point of view has been how the EIO proves itself in practice. An-
other issue is the application practice of the EIO and the combination of its improve-
ment with the improvement of the Defence in the corresponding cross border inves-
tigations. Thus, the practical perspective was to be integrated with the theoretical.
Accordingly, the essential element of the project was the collection of assessments
from prosecutorial and judicial practice as well as from the Defence. For this purpose,
practitioners from or based in Austria, Croatia, Germany, Italy, Slovenia and Portugal
were surveyed on their experience with the EIO and their assessments and evalua-
tions by means of standardised questionnaires. On the basis of these surveys,

Article 6(1) of Framework Decision 2002/584 in the judgments of 27 May 2019, OG and PI
(Public Prosecutor’s Offices in Liibeck and Zwickau) (C-508/18 and C-82/19 PPU,
EU:C:2019:456), and of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18,
EU:C:2019:457), according to which the concept of ‘issuing judicial authority’, within the
meaning of that provision, does not cover the public prosecutor’s offices of a Member State
which are exposed to the risk of being subject to individual instructions from the executive, is
not applicable in the context of Directive 2014/41°.

> Ambos, European Criminal Law, 2018, p. 451 with further references.

© Cf. below Part II contribution Scomparin/Cabiale.

7 Cf. below Part II contribution Scomparin/Peloso.

8 Cf. <https://lapd.pf.um.si/materials/>, accessed 16 December 2022.

° Univerza v. Mariboru (Maribor, Slovenia); Jozef Stefan Institute (Ljubljana, Slovenia);
Universidade Portucalense (Porto, Portugal); Georg-August-Universitit (Gottingen, Ger-
many); Karl-Franzens-Universitidt (Graz, Austria); Universita degli Studi di Torino (Turin,
Italy); SveuciliSte u Zagrebu (Zagreb, Croatia).
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which not least reaffirmed that the devil is in the detail, as demonstrated for instance
by the fact that quite often changes and improvements to the EIO form were suggest-
ed by the interviewed practitioners, the project teams compiled reports on the
practical application of the EIO. These are included in the National Reports
(Part I) on the participating Member States alongside reports on legal implementa-
tion. The (abridged) national reports form the core of this Volume. They are supple-
mented by a Comparative Summary of the National Reports compiled by Miha
Sepec, Anze Erbeznik, Jan Stajnko and Tamara Dugar.

Furthermore, in seven contributions, experts involved in the project addressed
specific questions concerning the acceptance and future of the principle of mutual
recognition in the field of mutual assistance in evidence (Kai Ambos and Peter Rack-
ow, and also Anze Erbeznik and Marin Bonacic), the neuralgic aspect of the degree of
harmonisation of relevant criminal offences in the EU (Miha gepec and Lara Schalk-
Unger), the principle of proportionality (Johanna Waldner and, separately, Andrea
Cabiale and Laura Scomparin), the interception of telecommunications (Caroline Pe-
loso and Oscar Calavita) and the the protection of the rights of the Defence within the
scope of the EIO (Caroline Peloso and Laura Scomparin). This Volume thus provides
some unique insights into the Member States’ implementation of the EIO and the
related application practice in important Central and South or South-Eastern Euro-
pean Member States. In line with the project’s aim of bringing together practice and
academia, blog posts on current developments relevant to practice have appeared on
the project website. Six of these posts on the ECJ rulings in the Gavanozov I and II
cases'” as well as on Parquet de Liibeck'' and its implications for the EIO sector,'?
which are central to EIO application practice, have also been included in this Volume.

VECT, Judgement of 24 October 2019 — C-324/17 and ECJ, Judgement of 11 November
2019 — C-852/19.

""ECJ, Grand Chamber Judgment of 27 May 2019 — C-584/19 and C-82/19 PPU.
12 See above n. 8.
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The European Investigation Order -
National Report Austria

By Charlotte Genschel, Lara Schalk-Unger and Nikolina KulundZija

The European Investigation Order (EIO) was established on the initiative of seven
European Union (EU) Member States (MS) among them — Austria." The following
chapter will outline the transposition of the EIO into Austrian law and highlight sev-
eral formal and substantive aspects of the law. Finally, this chapter will give insights
into the EIO from a practical perspective, outlining results from questionnaires an-
swered by practitioners.

I. Transposition of the Directive into Austrian Domestic Law

In 2010 Austria was among the seven initiators to establish the EIO. The aim was
to ensure effectiveness of judicial cooperation in criminal matters by replacing the
system in place®, which was deemed rather fragmented and thus detrimental to its
efficiency. Against this background, it is rather odd that Austria had been late in trans-
posing the EIO Directive’ into domestic law. Following the delay, the European Com-

! “Initiative of the Kingdom of Belgium, the Republic of Bulgaria, the Republic of Estonia,
the Kingdom of Spain, the Republic of Austria, the Republic of Slovenia and the Kingdom of
Sweden for a Directive of the European Parliament and of the Council of ... regarding the
European Investigation Order in criminal matters’, 2010/C 165/02 (24. June 2010), Official
Journal of the European Union (OJ) C 165/22ff., available at <https://eur-lex.europa.eu/Le
xUriServ/LexUriServ.do?uri=0J:C:2010:165:0022:0039:EN:PDF>, accessed 20 July 2022.

2 ‘Council Framework Decision 2003/577/THA of 22 July 2003 on the execution in the
European Union of orders freezing property and evidence’, 2 Aug. 2003, OJ Legislation (L)
196/45 available at <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32003F0577&from=EN>, accessed 20 July 2022; ‘Council Framework Decision 2008/978/
JHA of 18 December 2008 on the European evidence warrant for the purpose of obtaining
objects, documents and data for use in proceedings in criminal matters’, 30 Dec. 2008, OJ L
350/72, available at <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32008F0978&from=EN>, accessed 20 July 2022; ‘Council Act of 29 May 2000 establishing
in accordance with Article 34 of the Treaty of the European Union the Convention on Mutual
Assistance in Criminal Matters between the Member States of the European Union’, 2000/C
197/01 (12 July 2000), OJ C 197/1, available at <https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:C2000/197/01 &from=DE>, accessed 20 July 2022.

? ‘Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014
regarding the European Investigation Order in criminal matters’, 1 May 2014, OJ L 130/1,
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mission sent Austria a formal notice according to the procedure laid down in Art. 256
TFEU. As an interim solution the Ministry of Justice sent out a decree to all author-
ities concerned, stating that EIOs should be interpreted as classic requests for legal
assistance. Finally, the EIO was transposed into national law in mid-2018 and the new
regulations came into force on 1 July 2018, thereby showcasing a considerable delay
in the transposition.*

The EIO Directive is implemented in three separate acts. Based on the government
proposal®, most provisions of the EIO Directive were implemented into the Federal
Act on Judicial Cooperation in Criminal Matters with the Member States of the Euro-
pean Union (EU-JZG).® Here, provisions of the EIO are incorporated into one Chap-
ter together with provisions on mutual legal assistance and other cooperation in crim-
inal matters within the European Union.

All provisions regarding cooperation in financial criminal matters, or more pre-
cisely administrative fiscal and criminal proceedings, were implemented in the Fed-
eral Act on Financial Criminal Cooperation with the Member States of the European
Union (FinStrZG).” The proposed amendment to the Federal Law on Cooperation in
Financial Criminal Matters with the Member States of the European Union (EU-
FinStrZG) is intended to adapt the implementation of the Framework Decision
2006/960/J1 (Swedish Initiative)® and implement the EIO Directive for the adminis-
trative financial criminal proceedings. Besides, the scope of the law is to be extended
to cooperation with third countries, provided that corresponding international agree-
ments are in place, thus creating a uniform legal framework for the area of admin-
istrative responsibility.

Several provisions were also implemented in the Austrian Code of Criminal Pro-
cedure 1975 (StPO).” The provisions include minor adjustments which affect the

pp. 1-36, available at <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32014L0041&from=EN>, accessed 12 Jan. 2022.

* A reason for the delayed transposition could be the lack of resources in regard to legal
personnel in the Austrian Ministry of Justice, as a task force was set to work on the esta-
blishment of the European Public Prosecutor, the work on the transposition of the EIO was
postponed.

3 Regierungsvorlage (RV) 66 BIgNR 26. Gesetzgebungsperiode (GP).

¢ ‘Bundesgesetz iiber die justizielle Zusammenarbeit in Strafsachen mit den Mit-
gliedstaaten der Européischen Union’ (EU-JZG), Bundesgesetzblatt (BGBI.) I Nr. 36/2004 in
der Fassung (i.d.F.) BGBI. I Nr. 94/2021.

7 ‘Bundesgesetz iiber die internationale Zusammenarbeit in Finanzstrafsachen (Finanz-
strafzusammenarbeitsgesetz — FinStrZG) (Finanzstrafgesetz — FinStrZG.)’, BGBI. Nr. 105/
2014 i.d.F. BGBI. I Nr. 227/2021.

# “Council Framework Decision 2006/960/JHA of 18 December 2006 on simplifying the
exchange of information and intelligence between law enforcement authorities of the Member
States of the European Union’, 18 Dec. 2006, OJ L 386/89, pp. 1—12, available at <https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006F0960&from=EN>,  ac-
cessed 20 July 2022.

? StrafprozeBordnung 1975 (StPO), Nr. 631/1975 i.d.F. BGBI. I Nr. 243/2021.
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competence of the Central Prosecutor’s Office for the Prosecution of Economic
Crime and Corruption (Staatsanwaltschaft zur Verfolgung von Wirtschaftsstrafsa-
chen und Korruption or WKStA) and the provisions on controlled delivery.'

In matters regarding administrative criminal law, the procedure for issuing and
executing an EIO is regulated in a separate federal law, the Federal Act on the Euro-
pean Investigation Order in Administrative Criminal Matters (Bundesgesetz iiber die
Europiische Ermittlungsanordnung in Verwaltungsstrafsachen or EEA-VStS-G).' It
comprises five rather short and concise sections regulating the scope of application
and general definitions (Section 1), the execution of an Austrian EIO in another
Member State (Section 2) and vice versa, the execution of an EIO from another mem-
ber state in Austria (Section 3), as well as special investigative measures such as ques-
tioning by video conference or other audio-visual transmission and by way of a con-
ference call (Section 4).

II. A Digest of Austrian Transposition Laws
1. Issuing Authorities

Depending on the case, different authorities can be authorised to issue an EIO. In
financial matters, the fiscal authorities can issue EIOs, whereas in administrative
cases, administrative authorities or administrative courts issue EIOs. In all other
cases that fall into the scope of application of the EU-JZG, the EIO shall be issued
by the Public Prosecutor’s Office during the investigation procedure and shall not
require judicial authorization. In the case of a judicial taking of evidence
(Sec. 104 StPO) or after the indictment has been brought, the EIO shall be issued
by the competent court.

2. Executing Authorities

According to Sec. 55¢(1) EU-JZG, the public prosecutor is responsible for pro-
ceedings for the enforcement of an EIO. Local jurisdiction is to be determined ac-
cording to the district prosecutor’s office, in which the measure specified in the
EIO is to be carried out.

Sec. 55¢(2) EU-JZG contains special rules for cross-border surveillance and con-
trolled delivery, for which the public prosecutor’s office in whose district the border is
likely to be exceeded or from whose district the observation or controlled delivery is
to start is to be responsible. In the case of observation in an aircraft flying to Austria,
however, the public prosecutor’s office is responsible, in whose area the landing site

10'Sec. 20a(3) and Sec. 99(5) StPO.

"' Bundesgesetz iiber die Europiische Ermittlungsanordnung in Verwaltungsstrafsachen
(EEA-VStS-G), BGBI. I Nr. 50/2018 i.d.F. BGBI. I Nr. 14/2019.
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is located. In cases where the responsibility cannot be determined according to
para. 2, the Viennese Public Prosecutor’s Office shall have the responsibility. Con-
trary to para. 1 and 2, para. 3 stipulates cases in which the court is the executing au-
thority, e. g. in cases where the EIO is aimed at transmitting information about the
main trial or if an indictement has already been filed and the execution of the EIO
is connected with the domestic proceeding.

In cases that fall into the scope of application of the FinStrZG (i. e. financial crim-
inal cases), the financial penalty authority decides on the execution of an EIO within
30 days. Furthermore, Sec. 1(1) no. 2 EEA-VStS-G provides for a catch all-provi-
sion, as it stipulates that in cases which do not fall within the scope of application
of the EU-JZG, nor the FinStrZG, the administrative authorities and courts can act
as executing authorities.

3. System of Validation

If an investigative measure is requested that requires judicial authorization in ac-
cordance with the StPO, this must be obtained before the EIO is issued. Moreover,
Sec. 8a(2) EU-FinStrZG stipulates that the EIO must be validated. In case that the
EIO cannot be executed because it is incomplete, contradictory, or otherwise obvi-
ously incorrect, the issuing authority is to be requested to correct it by setting a dead-
line.

Similarly, under the EEA-VStS-G, the validation (or more precisely, verifying
whether the requirements for issuing the EIO in accordance with the EIO Directive
were adhered to) should be carried out by the administrative courts.

4. EIOs that Require a Court Order

The requirement for some investigative measures to be approved by the court is in
practice very important in Austria. An approval is required, for example, if the EIO
asks for information about bank accounts and banking transactions or instructs a
search of a credit- or financial institution, as well as house searches, physical exami-
nations, seizure of letters, and optical or acoustic surveillance.

In many cases, judicial approval is related to the constitutional concept of the re-
quirement of judicial authority (Richtervorbehalt). The underlying premise here is
that if the desired investigative measure requested by the Austrian Public Prosecu-
tor’s Office requires a judicial authorization, then this is also required if the order
comes from another Member State. References to Sec. 104, 105 StPO in
Sec. 55e(2) EU-JZG explicitly underline this concept.

However, the question arises how the court can verify the requirements if a form is
available with only the information that is necessary for a swift and firm decision. The
truth is that the court will review the form and, in 99 % of the cases, issue a judicial
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license to the prosecutor’s order, which already includes a pre-printed license stamp.
An in-depth, substantive review of the requirements is not possible with the form.

5. Procedure if the Requested Investigation Measure
is not Provided for by Austrian Law

Generally, Austria must carry out all investigative measures instructed by the EIO.
However, it is still unclear what is to be done if it becomes apparent that the desired
investigative measure does not exist under the StPO. Here different scenarios can be
differentiated. Firstly, according to Sec. 55a(1) lit. 1 in connection with Sec. 12 EU-
JZG in tax, customs and currency matters, the execution of an EIO by an Austrian
judicial authority may not be refused on the grounds that Austrian law does not im-
pose similar taxes or does not contain similar tax, customs and currency provisions as
the law of the issuing State. In this case, an EIO can still be executed. However, the
execution of the EIO is deemed inadmissible if the facts on the case are not legally
punishable under Austrian law.

According to Sec. 8b(2) no. 3 EU-FinStrZG in combination with Sec. 8c(1) EU-
FinStrZG, another investigative measure has to be used if the measure required in the
EIO is not provided for by Austrian law; or if it should not be ordered in a comparable
case, for example, because it is only applicable to cases that reach a certain threshold
of severity. Hence if another investigation measure is less intrusive and can reach the
same results, this measure is to be ordered.

Nonetheless, if a coercive investigative measure is requested, and the requested
measure does not exist in the StPO, or if no similar measure would give the desired
result, the execution of the EIO has to be effectively rejected (Sec. 55b(3) EU-JZG).

6. The Principle of Proportionality in Austrian Criminal Law

In principle, all investigative measures requested in the EIO must be carried out.
The executing state has no room for manoeuvre in this respect, for example, whether,
in its opinion, a search of premises would be more useful than the questioning of a
witness.

However, if the rights of the person concerned are less impaired by another meas-
ure and if this measure leads to the same result, the Austrian judicial authority may
use this other investigative measure, as it is considered to be more proportionate.

As mentioned above, according to Sec. 55b(1) lit. 1 EU-JZG another investigative
measure must be used if in a comparable case, measures ordered by the EIO cannot be
executed, as according to Austrian law, it is only intended for criminal offenses of a
certain severity.

In cases when Austria is the executing state and examining whether the execution
of the investigative measure ordered would be possible in comparable cases, the pro-



24 Charlotte Genschel, Lara Schalk-Unger and Nikolina Kulundzija

portionality is checked implicitly. The authorization by the judge serves this purpose.
It is disputed whether Sec. 55a(1) lit. 7 EU-JZG, which encompasses the ground for
refusal if there is a violation of Art. 6 TFEU or the rights granted by the Charter of
Fundamental Rights, also grants the right to refuse the execution of an EIO due to a
lack of proportionality.'?

When issuing the EIO, the competent authority must always make sure that the
requirements of Sec. 5 StPO regulating proportionality are fulfilled. It should be
pointed out that an Austrian authority responsible for issuing the order cannot use
the EIO to circumvent existing “hurdles” and in this way request from another Mem-
ber State to carry out investigative measures that would be prohibited under Austrian
domestic law. Sec. 56(2) EU-JZG stipulates that the EIO does not require judicial
approval; however, this only means that the basic issuing of an EIO can be decided
autonomously by the Public Prosecutor’s Office and does not have to be approved by
the court. If an investigative measure is requested that requires judicial authorization
in accordance with the StPO, this must be obtained before the EIO is issued.

It should be noted that the extent to which the fundamental rights non-recognition
ground should also include the lack of necessity and proportionality of the measure
should be referred to the Court of Justice of the European Union (CJEU) by way of
preliminary ruling proceedings.

7. Grounds for Rejection of an EIO under Austrian Law

The main reasons for rejecting an EIO can be found in Art. 11(1) lit. a to h EIO
Directive and were implemented in Sec. 55a(1) EU-JZG. Art. 11(1) lit. ¢ EIO Direc-
tive was not adopted as a separate reason for rejection in the EU-JZG, because it is
fully covered, on the one hand, based on the proposed determination of responsibility
(Sec. 55¢) and, on the other hand, due to the rejection ground provided in Sec. 55a(1)
lit. 4 EU-JZG. If the desired investigative measure is not available under domestic
law for the act specified in the EIO or if the desired investigative measure is not pro-
vided for under domestic law at all, the EIO can be rejected. Art. 11(1) lit. ¢ EIO Di-
rective is therefore fully implemented because, according to its wording, this reason
for rejection only allows rejection if the investigative measures are inadmissible in a
comparable domestic case.

Following the principle of determination, the reasons for rejection should be man-
datory, which also corresponds to the applicable system of the EU-JZG."

The enumeration includes not only the fundamental grounds for the rejection of an
EIO as listed in Art. 11 EIO Directive, but also additional non-recognition grounds
provided for in Art. 22 to 31 EIO Directive.

12 Unger, Die Europiische Ermittlungsordnung — Ausgewihlte Poblemstellungen, in:
Urban (ed.), Wissenschaft — Praxis — Studium (Vienna: LexisNexis, 2021), 39, 41.

13 See also Sec. 6 to 11, 40, 47, 52a EU-JZG.
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Art. 22 and 23 of the EIO Directive have been implemented in Sec. 55a(1) no. 10
EU-JZG. It should be underlined that the detained person’s lack of consent does not
constitute grounds for refusal based on this provision, because the cooperation should
not be made dependent on the consent of the person concerned. In general, any fun-
damental rights concerns are to be examined in the context of Sec. 55a(1) no. 6 EU-
JZG.

Furthermore, Sec. 55a(1) no. 11 EU-JZG implements Art. 24(2) lit. a EIO Direc-
tive. Art. 24(2) EIO Directive mentions two cases in which the execution of an EIO
could be rejected, namely: (1) if the suspect or accused does not agree to the inter-
rogation by means of a video conference or (2) if the execution of this investigative
measure in a specific case would be contrary to the essential principles of the law of
the executing state. However, the Austrian legislator did not deem it as necessary to
implement lit b, because this ground has already been covered by other, fundamental
non-recognition grounds.

Lastly, Sec. 55a(1) no. 12 EU-JZG implemented Art. 28(1) EIO Directive which
provides that an EIO aimed at carrying out a controlled delivery should not only be
rejected on the basis of the general reasons for rejection specified in Art. 11(1) EIO
Directive, but also if the measure would not be approved in a comparable domestic
case. In the end, a controlled delivery means a delay in criminal investigations. How-
ever, the requirements of Sec. 99(4) StPO must be fulfilled.

8. Objections to Measures Ordered by an EIO

If an EIO of an EU Member State is to be executed by an Austrian judicial author-
ity, the person concerned can lodge an objection for an infringement of the law
(Sec. 106 StPO) or, if the EIO has been authorised by a court, a complaint
(Sec. 87 StPO). However, legal grounds for issuing the EIO can only be assessed
by the issuing country (Sec. 55e(4) EU-JZG).

Contesting an EIO by the individual is, however, not straightforward. Besides fi-
nancial aspects, there is also a structural problem: the person concerned only be-
comes aware of the EIO if it is currently being carried out (e. g. search of premises)
or has already been carried out (e. g. message monitoring). Although the person con-
cerned has a possibility to contest the measure, gathered evidence could already be on
the direct route to the issuing state. At least Sec. 51(4) EU-JZG provides some rem-
edy: If an appeal is filed, the court has to postpone the transmission until the decision
is made, either ex officio or on the application, unless the urgency of the procedure in
the issuing state or the protection of subjective rights of others outweighs the interest
of the person appealing.
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II1. The EIO in practice

The evaluation of the EIO in practice is based on the surveying of twelve public
prosecutors from Public Prosecutor’s Offices in Graz and the WKStA. In the bigger
Public Prosecutor’s Offices in Austria, e.g. in Graz, specialized sub departments
(“Sonderreferate”; see Sec. 5 Staatsanwaltschaftsgesetz (StAG)'*) for the execution
of incoming EIOs are established, so not every prosecutor working in the Public Pros-
ecutor’s Office acts as an executing authority. On the other hand, every prosecutor can
act as an issuing authority regarding EIOs if necessary. In the smaller Public Prose-
cutor’s Offices especially in rural areas, there is no need for a specialized sub depart-
ment because the number of incoming EIOs is low, so every prosecutor can act as an
executing and issuing authority.

The evaluation of the questionnaire has shown that the EIO is frequently used by
prosecutors during the investigation phase, and most of the times the issued and re-
ceived EIOs can be executed without problems and are considered a simple and quick
way to gather evidence. However, practical problems could arise regarding the EIO
form, non-recognition/non-execution grounds, electronic evidence and the time
frame.

1. The Practical Experience with Non-Recognition/
Non-Execution Grounds

In general, the questioned prosecutors did not have a lot of experience with the use
of non-recognition or non-execution of EIOs neither as the issuing nor as the execut-
ing authority. Almost all the incoming and outgoing EIOs were executed without any
bigger problems.

All of the prosecutors with experience in executing an EIO stated that they would
invoke the ne bis in idem non-recognition ground because this is a mandatory ground
for refusal in the Austrian implementation legislation (Sec. 55a(1) lit. 3 EU-JZG). If
the procedure was stopped at the investigative phase the prosecutors would in general
also invoke the non-recognition ground but would in cases of doubt request further
information from the issuing authority on the kind of circumstances under which the
trial was stopped. The prosecutors stated that Austria closely follows the case law of
the CJEU to Art. 54 of the Convention Implementing the Schengen Agreement
(CISA) in such instances.

All the questioned prosecutors would use proportionality as a non-recognition
ground, but there was little experience with such cases. Two prosecutors stated
that they had experience with a German EIO requesting a house search in a bank
to obtain documents. In these cases, they requested — in accordance with the propor-
tionality principle — information on bank accounts and financial transfers instead.

'* Bundesgesetz iiber die staatsanwaltschaftlichen Behorden (StAG), BGBI. I Nr. 164/1986
i.d.F. BGBL. I Nr. 32/2018.
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Some prosecutors encountered issues regarding double criminality in cases where
an offence was only punishable under administrative law and not criminal law (e. g.
driving without a license or speeding violations). Most prosecutors did not experi-
ence any problems in this regard though.

2. Practical Problems with the EIO Form

Most of the practical problems that arise related to the EIO concern the EIO form.
The executing prosecutors stated that sometimes there are problems with the infor-
mation the issuing state provides in the form especially regarding the inaccurate de-
scription of the facts of the case and consequently also the examination of double
criminality. In such cases the consultation procedure provided in Art. 11(4) EIO Di-
rective is frequently used. Prosecutors also use the consultation procedure to further
inquire about the requested investigation measure. In some instances, comprehension
problems arise due to unclear wording and translations. In these cases, the prosecu-
tors usually do not use the formal consultation procedure but informal enquiries like
phone calls or emails to specify. However, until now none of the answering prosecu-
tors encountered problems with the EIO form that caused them to refuse to execute
the issued EIO. Only shortly after the EIO entered into force some states erroneously
used the old Mutual Legal Assistance (MLA) procedures to request the gathering of
evidence. The states in question were requested to issue an EIO instead.

Most of the issuing prosecutors also encountered problems with the EIO form.
One of the main problems that prosecutors criticized is that the form is too long
and confusing because it was created for all investigation measures and cannot be
narrowed down for specific ones. A lot of problems occur regarding the translation
into the language of the executing state because the translation agencies tend to trans-
late the whole form instead of just the filled in parts even though translations of the
form itself are available in all languages of the Member States. Some translation
agencies also refuse to just translate the filled in parts which creates a cost issue.
Problems also occur regarding the formatting of the form especially when longer pas-
sages from other documents are copied into the form. Text passaged disappear or
move while filling out the form, sometimes the line breaks create empty pages
which cannot be removed. Another issue that came up was that it is not possible
to input more than one accused person into the form. Although the form is compli-
cated to handle and takes a lot of time to fill out, none of the prosecutor experienced a
refusal of the issued EIO due to problems with the form.

3. Experiences with the Time Frame

Most prosecutors stated that the time frame is generally appropriate for recogni-
tion and execution of an EIO, especially compared to the old ML A regime. Regarding
the execution of some specific investigation measures (for example obtaining infor-
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mation related to bank accounts and house searches) the time frame can be too short.
Some prosecutors experienced rare problems with the time frame as an issuing au-
thority because some executing authorities exceed the time frame or take significant-
ly longer to execute an investigative measure than others. Especially the eastern
neighbouring countries are quick to execute EIOs. Only one of the questioned pros-
ecutors had experience with an urgency request, which was not handled accordingly
by the Italian executing authority.

4. Specificities Regarding Digital Evidence in Practice

The prosecutors did not encounter any specific problems regarding digital evi-
dence. Most prosecutors said that they would not issue an EIO to order the disclosure
of traffic telecommunication data that was gathered through data retention because
the EIO cannot be used to bypass national laws especially bans on evidence. The Aus-
trian Constitutional Court considered the use of data retention as an investigation
measure as unconstitutional."

In general, the Austrian systems allows to use evidence transferred under an EIO
for other purposes. In practice this is controversial, because the EIO Directive does
not contain a specialty rule. Concerning the evidence gathered by interception of tele-
communication the evidence is only allowed to be transmitted to the issuing state if it
is not going to be used in another trial (Sec. 551(3) EU-JZG).

IV. Summary

In summary, the EIO is a frequently used tool in criminal investigations. Most of
the times the issued and received EIOs can be executed without problems and are
considered a simple and quick way to gather evidence by prosecutors. Practical prob-
lems that arise concern mainly the EIO form and the time frame. In light of practical
use, it should be considered whether the form could be shortened and simplified or if
different forms for different kinds of investigation measures should be created. In ad-
dition, the digital version of the form should be updated to fix the described technical
problems that arise while filling out the form. Furthermore, it should be considered
whether the allotted time frame should be extended for certain, more time intensive
investigation measures such as searches of premises.

'3 VfGH 27 June 2014, G 47/2012-49, BGBI. I Nr. 44/2014.



European Investigation Order in Croatia —
Normative Framework and Practical Challenges
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I. Introduction

At the time when the European Investigation Order was proposed in 2010 as a
new innovative tool for judicial cooperation in criminal matters in the EU, Croatia
was still undertaking EU accession negotiations. By the time of the adoption of the
‘Directive 2014/41/EU of the European Parliament and of the Council of 3 April
2014 regarding the European Investigation Order in criminal matters’,' Croatia
joined the EU on 1 July 2013. This was a challenging period as the Croatian judicial
authorities still had to learn how to use existing tools of EU cooperation in criminal
matters, such as the European arrest warrant. The transposition of the Directive was
done by passing an Amendment” to the Act on Judicial Cooperation in Criminal
Matters with Member States of the European Union (AJCEU), which entered
into force on 26 October 2017,% five months after the deadline.* In an early
study of the first effects of the EIO implementation in Croatia, Karas and Pejakovic¢

' ‘Directive 2014/41/EU of the European Parliament and the Council of 3 April 2014
regarding the European Investigation Order in Criminal Matters’, 1 May 2014, OJ L 130/1,
p- 1-36, available at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014
L0041, accessed 13 January 2023.

2 Zakon o izmjenama i dopunama Zakona o pravosudnoj suradnji u kaznenim stvarima s
drzavama ¢lanicama Europske Unije [Act amending the Act on Judicial Cooperation in Cri-
minal Matters with the Member States of the European Union], Official Gazette ‘Narodne
Novine’, No. 102/2017 (18 Oct. 2017).

? This was the fourth amendment of the AJCEU, which also had a purpose to revise some
of the provisions concerning the European arrest warrant and implement the ‘Directive 2013/
48/EU of the European Parliament and of the Council of 22 October 2013 on the right of
access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on
the right to have a third party informed upon deprivation of liberty and to communicate with
third persons and with consular authorities while deprived of liberty’, 6 Nov. 2013, OJ L 294/
1, pp. 1 -12, available at <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32
013L0048>, accessed 13 January 2023.

* According to Art. 36 of the Directive 2014/41/EU, the deadline for transposition into
national law was 22 May 2017.
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Dipic found no negative consequences in the application of this novel tool of cross-
border evidence gathering.’

The Amendment introduced a new Chapter II.A in the AJCEU on ‘The European
Investigation Order’. The Chapter is divided into two headings, namely: Heading I.
titled ‘General Provisions’ and Heading II. titled ‘Special Provisions for Individual
Evidence Proceedings’, including temporary transfer of detained persons, examina-
tion by video conference or telephone connection, collection of information on bank
accounts or bank accounts transactions, collection of evidence in a certain period of
time, the use of covert investigators, the surveillance of telecommunications with the
technical assistance of another Member State, and the temporary seizure of items that
will serve as evidence.

Other provisions of AJCEU have also been amended to comply with the Directive.
Furthermore, a new article was added in the introductory provisions prescribing the
principle of the protection of fundamental rights, which was affirmed as one of the
basic principles of judicial cooperation in the case-law of the European Court of Jus-
tice and the new European Union legislation, and certain provisions on the European
arrest warrant were also amended.

As presented in Table 1, according to the official State Attorney’s Office data,® in
the year when the amendments entered into force Croatia experienced very few cases
of issuing (15) and executing (13) European investigation orders. This is expected as
the transposition was in force for just 67 days in that year. According to the rates we
calculated, we see an increase of 136.2 % in 2018 in the EIO rate (issued and executed
annually per 100,000 people). Then in 2019, we see another increase in the EIO rate
of 63.1 % (in comparison with 2018). According to this statistical analysis, as well as
information retrieved from our interviews with practitioners, we can expect a further
increase of issued and executed EIOs in Croatia.

5 Karas, Z./Pejakovi¢ Pipié, S., ‘Evaluation of the Results of the European Investigation
Order’, ECLIC, 3 (2019), 492, 503.

® Drzavno odvjetni§tvo Republike Hrvatske, IzvjeSée DrZzavnog odvjetniStva Republike
Hrvatske o radu drzavnih odvjetnistava u 2019. godini (Zagreb: 2020), p. 176, available at
<https://dorh.hr/sites/default/files/dokumenti/2020-05/izvjescedorhza2019.pdf>, accessed
5 January 2022.
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Table 1
European Investigation Orders Issued and Executed in Croatia According
to the Official Data of the State Attorney’s Office of the Republic of Croatia’
(Population Data for Calculating the Annual Rates were Retrieved
from the Croatian Statistical Bureau).

2017 2018 2019
CROATIA Issuing Executing Issuing Executing Issuing Executing
EIOs 15 13 111 248 222 361
Total 28 359 583
(annual equivalent 153)
EIO rate 3.73 8.81 14.37

Apart from the aforementioned statistical data, the bedrock of our analysis is desk
research of transposition of the EIO-Directive and interviews with practitioners. The
originally planned method was to interview at least thirty practitioners (judges, State
attorneys, and attorneys) who had experience with the EIO. First, we contacted 20
potential interviewees from a list of contact points of the European Judicial Network,
legitimately expecting that these are the persons who had previous experience with
EU cross-border tools (although not necessarily with EIO). The plan was to cover
practitioners from different parts of Croatia and to do snowball sampling to obtain
more interviews. Of these potential interviewees, ten responded that they had expe-
rience with EIO, seven stated they had no experience with EIO, and three failed to
respond. Then we proceeded with structured one-on-one interviews, of which
only one was in person and all others were conducted via phone or audio-video
call due to the COVID-19 pandemic. Before each interview, the interviewees were
informed that their responses shall be anonymized. During each interview, the inter-
viewer took notes and typed up the transcript within 24 hours after the interview. The
snowball sampling resulted in only nine more contacts who had previous experience
with EU cross-border tools (although not necessarily with EIO), of which 6 were will-
ing to be interviewed. This suggests that still very few practitioners have rich expe-
rience with the usage of EIO in Croatia. We managed to interview a total of sixteen
practitioners: nine prosecutors, six judges, and only one attorney. In the end, a qual-
itative analysis of their responses was conducted and it is presented in this report.

The research for this chapter is part of a larger comparative study funded by the
European Union’s justice programme titled ‘European Investigation Order — Legal
Analysis and Practical Dilemmas of International Cooperation’ (EIO-LAPD). In
the course of this project we prepared a National Report,® which contains all the
data we collected for this research. In this chapter, however, we provided an analysis

7 Ibid.

8 [vicevi¢ Karas, E., et al., National report on legal implementation and practical applica-
tion of the EIO in Croatia (Zagreb, October 2020 (unpublished)), available at <https://lapd.pf.
um.si/materials/>, accessed 13 January 2023.
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of the most important data, which may have a broader impact in understanding this
novel tool of judicial cooperation in the EU.

The chapter is structured as follows. First, we analyse the practical implementa-
tion of the EIO-Directive in Croatia as the issuing State, including the scope of ap-
plication, issuing authorities and validation procedure, principle of proportionality as
precondition to issue an EIO. Then we proceed with analysis of Croatia as the exe-
cuting State, including the executing authorities in Croatia, recourse to a different
type of investigative measures, and grounds for non-recognition and non-execution.
The next topic of our analysis is the cooperation procedure, which includes channels
of communication, language, formalities and procedures, and time limits. After that
we discuss the position of the defence and EIOs issued by the defence, including the
legal remedies. Finally, we shall give conclusions based on our empirical research
and legislative analysis.

II. Croatia as the Issuing State
1. Scope of Application

In the Croatian legal system, the EIO applies to the cross-border gathering of evi-
dence, and as it can be concluded from its legal definition, it replaced all traditional
forms of international legal assistance, with exception of delivery of letters, transfer
and take over of criminal prosecution,’ and joint investigation teams.'® The EIO may
be issued in criminal and misdemeanor matters, and at all stages of the proceedings,
under the rules of domestic criminal and misdemeanor procedural law. Although ad-
ministrative bodies, such as tax authorities, can impose misdemeanor sanctions, they
are not entitled to issue an EIO. They can, however, propose to the competent mis-
demeanor court who has the authority to issue an EIO (Art. 6(2) and 42.b(1) AJCEU).
The EIO may be issued with regard to all evidentiary actions prescribed in the Crim-
inal Procedure Act'' (CPA)."” Finally, Croatian law allows granting EIOs against
both, physical and legal persons. Croatia introduced criminal responsibility of

® Crncec, 1IMiserda, T., ‘Novela Zakona o pravosudnoj suradnji u kaznenim stvarima s
drZzavama Clanicama Europske unije’, Hrvatski ljetopis za kaznene znanosti i praksu, 24
(2017), 525, 537.

' HrZina, D., ‘Novela Zakona o pravosudnoj suradnji u kaznenim stvarima s drzavama
Clanicama Europske unije’, Pravosudna, academija (2018), pp. 17-18, <http://pak.hr/cke/ob
razovni%20materijali/Priru%C4%8Dnik %20za%20polaznike %20Novela%20ZPSKS-EU.
pdf>, accessed 4 January 2022.

' Zakon o kaznenom postupku [Criminal Procedure Act], Official Gazette ‘Narodne No-
vine’, No. 152/08, 76/09, 80/11, 121/11, 91/12, 143/12, 56/13, 145/13, 152/14, 70/17, 126/19,
126/19.

12 HrZina (n. 10), p. 19.
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legal persons in 2003 by passing the Act on the Responsibility of Legal Persons for
Criminal Offences, which entered into force in 2004."

As concerns possible other tools of judicial cooperation that could potentially be
used as alternatives to the EIO in certain circumstances, the Council Framework De-
cision 2006/960/JHA of 18 December 2006 on simplifying the exchange of informa-
tion and intelligence between law enforcement authorities of the Member States of
the European Union'* could be pointed out as relevant. The research conducted
through interviews with practitioners showed that a great majority of State attorneys
(eight out of nine) are familiar with the existence of the Framework Decision, which
has been implemented in Croatia through the Act on the Simplification of the Ex-
change of Information.'> However, although they are almost all familiar with this
Framework Decision, only a minority of interviewed State attorneys (two out of
eight) used it in practice. All those familiar with it actually do not consider it an al-
ternative to an EIO, because the Framework Decision can be used only for the ex-
change of information, which cannot be used as evidence before the court, while
the primary purpose of the EIO is to gather evidence which can be used before
the court. On the other side, only one interviewed judge stated familiarity with the
Framework Decision. However, none of the interviewed judges have ever used it
in practice. Hence it can be concluded that the Framework Decision does not
offer a mechanism of cooperation in evidence gathering that could in some cases
be used as an alternative to the EIO.

2. Issuing Authorities and Validation Procedure

In Croatian law, according to Arts. 6(2) and 42.b(1) AJCEU, the issuing authority
can be a court or a State Attorney’s Office that is conducting the proceedings in the
concrete case in which an EIO is needed. The cited legislation does not specify for
which evidentiary actions the EIO may be issued by the State attorney, and for which
by the court. This is criticized in literature since Croatian criminal procedural law
clearly distinguishes the competencies of the court and the of the State attorneys

13 Zakon o odgovornosti pravnih osoba za kaznena djela [Act on the Responsibility of
Legal Persons for Criminal Offences], Official Gazette ‘Narodne Novine’, No. 151/2003, 110/
07, 45/11, 143/12.

4 *COUNCIL FRAMEWORK DECISION 2006/960/JHA of 18 December 2006 on sim-
plyfing the exchange of information and intelligence between law enforcement authorities of
the Member States of the European Union’, 29 Dec. 2006, OJ L 386/89, available at <https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006F0960& from=EN>.

'3 Zakon o pojednostavljenju razmjene podataka izmedu tijela drZava ¢lanica Europske
unije nadleznih za provedbu zakona [Act on the Simplification of the Exchange of Information
between the bodies of the Member States of the European Union responsible for law enforce-
ment], Official Gazette ‘Narodne novine’, No. 56/2015 (22 May 2015).
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in obtaining evidence,' primarily depending on the more or less repressive nature of
the specific evidentiary action.'” On the other side, in misdemeanor proceedings, only
the court may be the issuing authority. Hence the competent misdemeanor court shall
issue an EIO upon the proposal of the administrative authority that is conducting the
misdemeanor proceedings.

The part of the research conducted through interviews with practitioners showed
that the answer to the question who issues the EIO in the concrete case primarily de-
pends on the phase of the process. From the answers given by the interviewed State
attorneys, it can be concluded that the EIO is mostly used in the investigation (or sim-
plified investigation) phase. Sometimes the EIO is also used in the preliminary inves-
tigation phase (i. e. phase of inquiries in terms of CPA). In this phase of the proceed-
ings (i.e. during inquiries which are then followed by investigation or simplified in-
vestigation), the State attorney is the one who is conducting the proceedings and
therefore is competent to issue an EIO. In the later phases of proceedings, i.e. at
the trial, the court is conducting the proceedings and is therefore competent to
issue an EIO. Some of the State attorneys stated that the EIO is however rarely
used in the trial phase of the proceedings.

As regards interviewed judges, all six reported that they use the EIO in the trial
phase. At the county court level, judges of the investigation also can use the EIO in the
investigative phase of the proceedings. Yet, municipal court judges, since they are not
conducting investigations, can use EIO only in the trial phase.

Therefore, it may be concluded that in Croatia, only the State attorney and the
court, which are conducting the proceedings and depending on the phase of the pro-
cess, have the authority to issue the EIO (Art. 6(2) AJCEU). It should be added that
the legislation does not provide any form of validation procedure. This means that,
though the police authorities are competent to conduct certain investigative mea-
sures, especially in the case of urgency, and independently of the State attorney or
the court, the power to issue an EIO, which could then be subsequently validated
by the State attorney or the court, has not been given to the police. In the same
sense, in cases of misdemeanor proceedings, when the administrative authorities
are conducting the proceedings, such authorities are not competent to issue an
EIO. If they need an EIO to be issued, they must address the court which is in charge
to conduct the misdemeanor proceedings, and which has the authority to decide
whether to issue an EIO in the concrete case or not. Thus, neither in misdemeanor
proceedings there is a validation procedure provided by law.

18 Primorac, D./Buhovac, M.IPilié, M., ‘Europski istrazni nalog kao novi instrument pra-
vosudne suradnje drzava Clanica u kaznenim predmetima s posebnim osvrtom na hrvatsko
pravo’, Godisnjak Akademije pravnih znanosti Hrvatske, Vol. X No. 1 (2019), 353, 357-358.

' Krapac, D., Kazneno procesno parvo. Prva knjiga: Institucije (Zagreb: Narodne Novine,
2015), pp. 110—-111.
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3. Principle of Proportionality as a Precondition to Issue an EIO

The Croatian legal system also ensures that the condition of proportionality is re-
spected before issuing an EIO. Generally, the principle of proportionality is regulated
among the common provisions concerning the protection of human rights and fun-
damental freedoms in Art. 16(2) of the Croatian Constitution,'® which guarantees
that ‘[a[ny restriction of freedoms or rights shall be proportionate to the nature of
the need to do so in each individual case.’ The constitutional principle of proportion-
ality is applied in criminal proceedings, as well as in all proceedings in which mea-
sures of procedural coercion may be applied to individuals."

The principle of proportionality is primarily implemented in Art. 3.a(1) and
42.c(1) of the AJCEU. Both provisions oblige the competent authorities to issue
the EIO only if the issuing of this order is necessary and in proportion to the desig-
nated purpose in each case. The principle of proportionality is to a certain extent also
implemented in other provisions regulating the EIO, but the proclamation within the
introductory provisions should serve as guidance in applying and interpreting con-
crete norms.”

I1I. Croatia as the Executing State
1. General Rules on Recognition and Execution and the Executing Authority

The general rules on recognition and execution of EIOs set out in Art. 42.h(1)
AJCEU are that the EIO is executed under the provisions of domestic procedural
law and that no formal decision on recognition has to be made, unless it is established
that there are reasons for non-recognition or non-execution or the existence of rea-
sons for postponement provided by law. When executing the EIO, the executing au-
thority has to take all the actions prescribed by domestic law necessary for its exe-
cution. As already explained, the Croatian law allows the execution of EIOs against
legal persons (see above II.1.).

The competent executing authority in Croatia is the County State Attorney’s Of-
fice that exercises the local jurisdiction in the place in which the evidence proceed-
ings need to take place or where the evidence needs to be collected (Arts. 5(1)(2) and
42.h(1) AJCEU). When it is required under the rules of domestic law, the County
State Attorney’s Office will request a court order. The working party for drafting
the law considered it to be the best solution to make it as similar as possible to do-
mestic rules on obtaining evidence, since the State attorney either independently or-

'8 Ustav Republike Hrvatske [Constitution of the Republic of Croatia], Official Gazette
‘Narodne Novine’, No. 56/90, 135/97, 08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10, 85/
10, 05/14.

' Krapac, Kazneno procesno pravo (n. 17), p. 309.

? Crnéec/Miserda (n. 9), p. 538.
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ders their obtaining or it is done by the court at his proposal.?' In executing his author-
ity, the county State attorney can order the police to obtain some evidence whenever it
is allowed under the rules of domestic law. The fact that municipal State attorneys are
not competent for the execution of EIOs had consequences on the conducted research
since two of them, due to lack of personal experience, did not participate in the part of
the questionnaire relating to execution.

If the EIO is not issued or confirmed by the competent judicial authority, it will be
returned to the issuing State (Art. 42.h(3) AJCEU). Authorities of the issuing State
can be present at the execution of the EIO provided that this is not contrary to fun-
damental principles of domestic law or harms essential national security interests
(Art. 42.h(4) AJCEU), but their representative does not have the power to take evi-
dentiary action independently, unless it is in accordance with domestic law and to the
extent agreed (Art. 42.h(5) AJCEU). To facilitate the effective execution, the process
of consultations with the competent authorities of the issuing State is envisaged
(Art. 42.h(6) AJCEU). The special requirements of the issuing authority that can
be taken into account are discussed below (IV.3.).

2. Recourse to a Different Type of Investigative Measure

The competent authority executing EIO can always apply evidentiary measures
that are more lenient than the ones requested if the same purpose can be achieved
(Art. 42.i(3) AJCEU), but it needs to inform the issuing authority first, which can
then decide to withdraw or supplement the EIO (Art. 42.i(4) AJCEU).

Following Art. 10(1) EIO-Directive, the Croatian law allows for recourse to a dif-
ferent type of investigative measure where the measure indicated in the EIO by an-
other Member State does not exist in Croatian law or where it would not apply to the
case concerned. In case of a non-existent measure, Art. 42.i(1)(a) AJCEU provides
that the competent authority shall carry out an evidentiary measure different from
that specified in the EIO. Therefore, it is not possible to challenge the application
of such measures by arguing that they lack foreseeability because the measure
that is applied does not exist in Croatian law. In case of a measure that exists in Croa-
tan law, but would be inapplicable to the specific case concerned, pursuant to
Art. 42.i(1)(b) AJCEU, the competent authority shall also carry out an evidentiary
measure different from that specified in the EIO. In both cases, however, the execut-
ing authority needs to inform the issuing authority first, which can then decide to
withdraw or supplement the EIO (Art. 42.i(4) AJCEU).

The execution of evidentiary measures that do not exist in the Croatian legal sys-
tem was also an object of empirical research. All State attorneys who work as an ex-
ecuting authority responded that they would not execute such a measure. Responses
varied, but all of them would execute the measure which is the most similar to the

2 Crnéec/Miserda (n. 9), pp. 542—543.
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requested one, and which would produce the same result. In addition to that, the ma-
jority added that they would consult the issuing State in that regard. In this regard, one
State attorney explained that he would ask what is the purpose of the requested mea-
sure. If, after this clarification, it would be clear that the objective can be achieved by
a different measure known in the Croatian legal system, he would contact the issuing
State and request amendments to the EIO. Otherwise, if it was impossible to use the
measure sought, he presumes he would reject the EIO. On the other hand, two State
attorneys stated that they would conduct some other measure with the same result, but
without mentioning the consultations with the issuing State, and one of them stated
that she, in case of similar evidentiary measure, would inform the issuing State after-
wards. It would, however, be contrary to the above-mentioned Art. 42.i(4), which
provides that the issuing authority has to be notified in advance.

The vast majority of interviewed judges, five of six, answered explicitly or implic-
itly that they would not act by the EIO in a situation when measures required by an
issuing State were non-existent in Croatian law. Two judges pointed out that they
would try to apply another measure the most similar to the one requested, which
is provided for in domestic law. Unfortunately, the majority of the judges did not fur-
ther elaborate whether they would recourse to other investigative measures, so no
conclusion can be made in that regard.

The Croatian law provides for the exceptions set in Art. 10(2) EIO-Directive.
Therefore, Art 42.i(2) AJCEU provides that the evidentiary measures which are
non-existent or not applicable in a specific case can be executed if: a) obtaining in-
formation or evidence is already in the possession of the competent Croatian author-
ities, and such information or evidence could be obtained, under domestic law, in
criminal proceedings or for the purposes of an EIO; b) obtaining information is al-
ready contained in databases maintained by the police or judicial authorities and di-
rectly accessible to the judicial authority in the course of criminal proceedings; c) the
EIO requests examination of witnesses, experts, injured persons and victims, sus-
pects or defendants or third parties in the territory of the State of execution; d) evi-
dentiary action is requested in the EIO for which under domestic law no court order is
needed; or e) the EIO requests identity information of persons who have a telephone
number subscription or IP address.

The concept of non-coercive investigative measure that always has to be available,
as indicated in Article 10(2)(d) and Recital 16 of the EIO-Directive, is introduced in
Art. 42.1(2)(d) AJCEU, which regulates them as ‘any evidentiary action which is con-
ducted without a court order’. In this regard, Croatia adopted a formal criterion to
differentiate between coercive and non-coercive measures: all measures which re-
quire court authorization are considered coercive measures, and the other measures
are considered non-coercive measures. In the Croatian criminal justice system, the
authorization of the court is generally required to undertake any investigative mea-
sure which represents a limitation of human rights and freedoms which are guaranteed
by the Constitution. However, this general rule has some exceptions. These excep-
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tions can roughly be classified into two groups. First, certain investigative measures,
which, under the opinion of the lawmaker, represent a less severe limitation of human
rights and freedoms may be undertaken by the State Attorney’s office and by the po-
lice authorities.” Second, in situations of urgency, even some investigative measures
which can normally be undertaken only under the authorization of the court, can be
undertaken by the State Attorney’s Office or by the police authorities without such
authorization.”

3. Grounds for Non-Recognition and Non-Execution

The AJCEU distinguishes between mandatory and optional grounds for non-rec-
ognition and non-execution of EIOs. Compared to the EIO-Directive, the legislator
has decided to turn some of the optional grounds for non-recognition and non-en-
forcement in Art. 11(1) EIO-Directive into mandatory grounds. Concerning the man-
datory grounds, under Art. 42.j(2) of the AJCEU, the competent judicial authority
shall not recognize and execute the EIO in the following cases: a) where the execution
of the EIO would harm the essential interests of national security, jeopardize the
source of the information or imply the use of confidential information pertaining
to certain intelligence activities; b) where the execution of the EIO would be contrary
to the ne bis in idem principle, unless the issuing authority has given assurance that
the evidence obtained by the EIO will not be used for the purpose of prosecuting or
punishing a person who has already been legally adjudicated in a Member State; c)
where the EIO relates to an offense alleged to have been committed outside the ter-
ritory of the issuing State and partially or wholly committed in the territory of Cro-
atia, and the conduct for which the EIO is issued is not a crime in Croatia; d) where
there are reasonable grounds to believe that the execution of the evidence gathering
action referred to in the EIO would be incompatible with the obligations laid down in
Art. 6 of the TEU and the CFR; e) where the conduct giving rise to the EIO is not a
punishable act under Croatian law, unless it relates to an offense for which double
criminality check is excluded;** and f) where the EIO has been issued in respect
of an evidentiary proceeding whose application under Croatian law is limited to a
catalogue of offenses or to offenses with a certain minimum sanction, which does
not include the criminal offense for which the issuing State is undertaking the pro-
cedure.”

22 For instance, the State attorney can order pre-trial detention lasting up to 48 hours from
the moment of the arrest (Art. 112 CPA).

% For instance, the State attorney can order the special evidentiary actions, such as covert
surveillance, for 24 hours where circumstances require that actions be taken immediately
(Art. 332(2) CPA). However, the judge of investigation has to subsequently convalidate such
an order (Art. 332(4) CPA).

* However, it does not apply to evidentiary measures set in Art. 42.i(2) AJCEU.

» However, it also does not apply to evidentiary measures set in Art. 42.i(2) AJCEU.
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Ne bis in idem, fundamental rights and the double criminality as the grounds for
non-recognition and non-execution of EIOs were objects of empirical research. Four
out of seven State attorneys stated that they would invoke ne bis in idem as a ground
for refusal. In addition to that, one further explained that she would do so if the de-
cision to stop the proceedings in the investigation or the indictment phase was based
on the merits of the case, and the other that she would do so only in the case the pro-
ceedings were suspended, and not in the case when the crime report was rejected. The
remaining two stated that this would depend on the circumstances of the case and that
they would rely on the jurisprudence of the CJEU. One of these two also mentioned
that, as far as she knows, ne bis in idem was never invoked as a ground for refusal of
the EIO in Croatia. On the other hand, one state attorney stated that she would not
invoke ne bis in idem as a non-recognition ground. Three judges also stated they
would invoke ne bis in idem as a ground for refusal. Fourth judge stated he would
invoke it only exceptionally in the investigative phase when the matter is res judicata
previously adjudicated in Croatia, and the last two stated they could not do it because
they do not act as an executing authority.

Fundamental rights, the non-recognition ground under Art. 11(1)(f) EIO-Direc-
tive, is expressly stated as an obligatory non-recognition and non-execution ground in
Art. 42.j(2)(d) of the AJCEU. It is still a hypothetical question whether higher nation-
al constitutional standards on fundamental rights could be used under that clause. In
theory, they could be used, if taking certain evidentiary action would not comply with
concrete minimum safeguards for protection of fundamental rights, which are in Cro-
atia guaranteed at the constitutional level (e. g. existence of a court warrant for certain
intrusive evidentiary actions, presence of a lawyer while taking certain evidentiary
actions, etc.). Yet, in practice, none of the interviewed State attorneys had experience
with fundamental rights as a ground for refusal, and none of the judges had ever en-
countered a case in which invoking fundamental rights was used as a non-recognition
ground.

The majority of the interviewed State attorneys and all of the judges did not en-
counter any issues as regards double criminality. However, one State attorney has
mentioned that the issue has arisen with EIOs issued for offenses that are considered
misdemeanors under domestic legislation. However, since the precondition for the
execution of an EIO is the criminality of the act, such EIO is executed, unless it is
the evidentiary action for which the preconditions for application prescribed by do-
mestic legislation have not been met. The other State attorney mentioned that occa-
sionally, they receive EIOs for offenses which are not prosecuted ex officio, e.g.
which are prosecuted in a private lawsuit, and in these cases the question arises as
to whether they are competent to resolve it. One judge pointed out that at the
early stage of proceedings it is difficult to assess which criminal offence is commit-
ted.

Concerning the optional grounds, under Art. 42.j(1) of the AJCEU the competent
judicial authority may, based on the principles of effective cooperation, expediency
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and the right to a fair trial, decide whether to execute or refuse recognition and en-
forcement of the EIO in two cases. The first case is the situation when there is im-
munity or privilege under Croatian law which precludes the execution of an EIO, or
there are rules on the establishment and limitation of criminal liability regarding free-
dom of the press and freedom of expression in other media, which impede the exe-
cution of EIO. The second case is the situation where the EIO has been issued in pro-
ceedings instituted by administrative or judicial authorities for (not criminal) acts
under the domestic law of the issuing State which constitute a violation of domestic
law and the decision on these acts may lead to proceedings before a court having ju-
risdiction in criminal matters, but the evidentiary action would not be applicable in a
comparable case under domestic law.

Contrary to the situation when issuing an EIO, acting against the principle of pro-
portionality is not taken into consideration and provided as a ground to refuse the
recognition and execution of an EIO in Art. 42.j AJCEU, neither within the compe-
tence of the executing State to assess whether the issuing State acted under that prin-
ciple nor within its obligation to assess whether the recognition and execution of an
EIO is contrary to Art. 6 TEU and the CFR. The question of whether the flagrant de-
nial of proportionality would be considered as a ground for refusal of EIO was also
included in the interviews with the practitioners. Out of seven State attorneys who
had relevant experience with the execution of EIOs, five stated that they never
had a case in which they refused to execute the EIO for reasons of proportionality.
One of them added that they check whether the issued EIO follows the principle of
proportionality. The other said that the principle is not clear enough and that that is
the reason why she never invoked it, and the third said that, under Croatian imple-
menting legislation, it is a precondition to issuing an EIO, but it is not regulated
as one of the grounds for refusal of cooperation and that that is the reason why pro-
portionality is not used as a ground for refusal in practice. One State attorney also
expressed the opinion that the Croatian competent authorities recognize and execute
even those EIOs which might be considered premature and by which the undertaking
of preliminary investigations is required, the results of which might result in issuing
EIOs forinvestigative actions and special investigative techniques, without necessary
information being previously acquired through international police cooperation. The
remaining two State attorneys stated that it would depend on the circumstances of the
case. Besides, none of the judges reported the use of proportionality as a non-non
recognition ground. In conclusion, although the principle of proportionality should
be applied primarily when issuing an EIO, as CrnCec and Miserda stated, the execut-
ing State also has certain duties and powers in assessing proportionality.”® From di-
versity and also from the content of answers given by interviewed State attorneys, it is
possible to conclude that the principle of proportionality should be more precisely
regulated at the normative level and then elaborated in more detail in future practice.

* Crnéec/Miserda (n. 9), p. 538.
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IV. Cooperation Procedure
1. Channels of Communication

In Croatia, multiple channels of communication are accepted in practice: e-mail,
telefax, postal service. In some instances, EIOs are delivered through Eurojust or the
European Judicial Network. AJCEU in Art. 42.e regulates that EIOs can be transmit-
ted by any means capable of producing a written record under conditions allowing the
executing State to establish authenticity, including through the safety telecommuni-
cations system of the European Judicial Network in Criminal Matters.

Part of the research conducted through interviews with practitioners showed that
channels of communication used by Croatian State attorneys are in most cases offi-
cial e-mail and postal service. In cases of urgency, EIOs are transmitted through EJN
contact points. EJN webpage is always used to identify the executing authority in
another Member State, and it would be very difficult to imagine the functioning
of judicial cooperation without the EJN webpage. On one side, only one State attor-
ney confirmed that she uses the electronic version of the EIO form, while on the other
side, all interviewed judges have used the electronic version of the EIO form. None of
the interviewed judges reported any problem with the electronic version, except one
judge who stated that it requires a lot of data to be entered in a limited scope of time,
and if the time is exceeded, all data is automatically erased. Thus, only this judge
prefers physical over the electronic EIO form, while all other judges prefer the elec-
tronic form. Besides, five out of six judges reported they use their official e-mail ad-
dress for communication. Only one judge reported that she consulted the EJN web-
page before issuing an EIO.

As concerns the form, it should be added that Croatian State attorneys, acting as
the issuing authority, have mostly had positive experiences with the EIO form. None
of them mentioned instances where their EIO was refused due to problems with the
form. They stressed that they resolve all the problems through direct communication
with foreign (executing) authorities.

2. Language

The general language-provision in Croatian legislation, which refers to the EIO as
well, has not changed in the course of implementation of the Directive. Under
Art. 9(1) AJCEU, the competent authority shall enforce the decisions of foreign ju-
dicial authorities issuing the EIO if they have been translated into Croatian with sup-
porting documentation. In case of urgency, under the same provision, an English
translation shall be accepted, provided that the Member State which delivers the de-
cision in English also agrees to receive the decisions of the Croatian competent au-
thorities in English. Decisions of the Croatian judicial authorities which the compe-
tent judicial authority forwards for enforcement to another Member State must be
translated into the official language of that State or another language accepted by
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that State (Art. 9(2) AJCEU). Interviews with practitioners have shown that commu-
nication problems are most often caused by poor translation. Since it is sometimes
difficult to find a translator for the Croatian language, Google Translator is used.
However, it does not ensure a legible translation, so in the end the communication
takes place in English.

3. Formalities and Procedure

Croatian legislation allows for additional formalities requested by an EIO and not
foreseen in the domestic system. Art. 42.h(2) AJCEU provides that the competent
judicial authority shall comply with the specific requirements laid down by the issu-
ing authority, provided that these requirements are not contrary to the fundamental
principles of the domestic legal order. This is also reinforced by the principle of ef-
fective cooperation under Art. 4 AJCEU providing that competent authorities are ob-
liged to act in such a way that the purpose of judicial cooperation is achieved to the
maximum extent possible (but following the fundamental principles of the legal
order). This means that issuing States’ formalities for merely tactical reasons
would be allowed if they are not contrary to the fundamental principles of the domes-
tic legal order. On the other side, in virtue of Art. 42.c AJCEU, when issuing, Cro-
atian authorities may request that additional formalities be completed in accordance
with domestic law.

The research conducted through the interviews with practitioners showed that the
majority of State attorneys have experienced situations in which they have either re-
quested or have been requested to follow formalities in the execution of an EIO. From
the perspective of the issuing authority, formalities have mostly been related to some
specific rules of Croatian law which relate to the interrogation of the suspect/the ac-
cused person (letter of rights, right to a lawyer, audio-video recording of the inter-
rogation) or the interrogation of witnesses (warning to persons who have the right
not to testify under Croatian law). From the perspective of the executing authorities,
they have also experienced that they were requested to follow formalities, even for
tactical reasons (such as synchronicity of searches). None of them mentioned prob-
lems concerning this practice.

The particular question of confidentiality, in the context of judicial cooperation
based on the EIO, was also an object of empirical analysis. Four interviewed State
attorneys have answered that they have no relevant experience in the context of
this question. Only one State attorney answered that she does not, as issuing author-
ity, provide a justification why she would not reveal a measure to the suspect for con-
fidentiality reasons and that she, as executing authority, does not request a specific
justification why the measure should not be revealed to the suspect for confidentiality
reasons. Others have given varying information. One of them said that she, as exe-
cuting authority, acts under the Croatian implementing legislation and consults with
the competent authority of the issuing State. The other one said that she provides an
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explanation, as issuing authority, if that is important for the proceedings, and that she
requires an explanation, as executing authority as well, if she thinks it is important for
the proceedings. The third and the fourth interviewed State attorneys said that this
depends on Croatian national law: if on one hand, the suspect has acquired the
right to inspect the case file, she also has the right to be informed of the EIO, and
if, on the other hand, the measure requested by the EIO is secret (such as special in-
vestigative techniques), the suspect is not informed thereof.

Unlike interviewed State attorneys who have different experiences with the issue
of confidentiality in the context of judicial cooperation, judges do not have such ex-
periences. Namely, it should be pointed out that, although confidentiality could be
justified in some cases under Art. 42.s AJCEU, none of the interviewed judges re-
ported that the confidentiality requirement was ever used in practice. The reason
for that is probably in the fact that interviewed judges so far mostly used the EIO
for witness examinations, and not for other evidentiary actions where the issue of
confidentiality could be raised.

Finally, as concerns formalities such as the EIO form, part of the research conduct-
ed through interviews with practitioners showed that there are actually no major de-
ficiencies. On one side, although interviewed State attorneys do encounter problems,
they do not refuse to execute the EIO due to those problems. They rather choose to
directly contact the issuing authorities and to resolve problems through direct com-
munication. Similarly, none of the judges ever refused to execute an EIO due to prob-
lems with the EIO form. On the other side, State attorneys, acting as the issuing au-
thority, have mostly had positive experiences with the EIO form. None of them men-
tioned instances where their EIO was refused due to problems with the form. Again,
they said that they resolve all the problems through direct communication with for-
eign (executing) authorities. Also no interviewed judge reported problems with the
EIO form while acting as issuing authority.

4. Time Limits

Croatian law provides certain time-limits for the recognition and the execution of
an EIO. When regulating legislative deadlines, it was taken into account that the EIO
is most often issued in the early stages of the procedure with certain time-limits, so
quick action is needed.”” Under Art. 42.k(1) of the AJCEU, the requested evidentiary
proceeding, when there are no reasons for postponement and refusal, shall be con-
ducted within the time limits prescribed for conducting the evidentiary proceeding
in Croatian law and shall be accorded the same priority as in the comparable domestic
case. Where the EIO issuing authority states that an evidentiary proceeding must be
carried out within a shorter time or at a specified time, the domestic competent au-
thority shall carry it out by the request, unless there are objective obstacles to its im-
plementation within the requested deadlines (Art. 42.k(2) of the AJCEU).

T Crnéec/Miserda (n. 9), p. 541.
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General deadlines are provided in Art. 42.k(3) of the AJCEU: the competent ju-
dicial authority shall decide on the enforcement of the requested evidentiary proceed-
ing without delay, and not later than 30 days after receipt of the EIO, while the com-
petent judicial authority shall carry it out without delay and no later than 90 days after
that decision. If the requested evidence is already in the possession of the domestic
authorities, the competent judicial authority shall immediately forward it to the au-
thority of the issuing State (Art. 42.k(4) of the AJCEU). Where the competent judi-
cial authority is unable to act within 30 days or at the time specified by the EIO issu-
ing authority, it shall immediately notify the competent authority of the issuing State
about the reasons for the delay and the foreseeable additional time (max. 30 days)
required to reach a decision (Art. 42.k(4) of the AJCEU). Where the competent ju-
dicial authority is unable to carry out the evidentiary proceeding within the 90 days
deadline, it shall without delay notify the competent authority of the issuing State
about the reasons for the delay and consult on an appropriate extended timeframe
to conduct the evidentiary proceeding (Art. 42.k(5) of the AJCEU).

Besides these provisions, there are no specific consequences foreseen for the sit-
uation where the competent judicial authority was not able to act within the prescri-
bed time-limits. Croatian legislation foresees the possibility for the State attorney to
appeal against a court decision not to recognize or not to execute an EIO
(Art. 42.m(1) AJCEU). When the State attorney uses such a possibility, it shall in-
form the competent issuing authority thereof. Such information does not postpone
the execution of an EIO, unless the competent issuing authority requires differently
(Art. 42.m(4) AJCEU). Therefore, there is a possibility to extend the time-limits for
the recognition and execution of an EIO, when the competent issuing authority re-
quires 1t.

The research conducted through interviews with practitioners showed that most of
the State attorneys consider the deadline for the execution of the EIO appropriate.
One of them even stated that she considers that it would be welcome to make the
deadlines for the execution of the EIO even shorter. Most of them have experience
with urgency requests, in case of proceedings in which the accused person is in pre-
trial detention or where special investigative techniques are requested through the
EIO. Some of them use personal contacts, the EJN or Eurojust to make sure that
their EIOs will be executed on time in cases of urgency.

Similarly, as interviewed State attorneys, all interviewed judges responded that
the EIO time-frame is appropriate as these proceedings are dealt with urgency and
electronic communication is available. Two of them responded that, based on
their experience, the execution took place between thirty and fifty days. Only one
of the judges mentioned that the time-frame could be difficult to meet when the issu-
ing authority requests all measures to be taken simultaneously (e. g. search warrants).
Yet, it can be generally concluded that the legal regulation of deadlines is appropriate
and does not cause major difficulties in practice.
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V. Position of The Defence

When we look at the position of the suspect or the accused person who is involved
in criminal proceedings in Croatia and these criminal proceedings include a cross-
border or a transnational dimension which also encompasses the gathering of evi-
dence abroad, there are two main issues regarding this situation that determine the
position of the defence. The first issue is the possibility for the suspect or the accused
person or his/her defence lawyer to request the gathering of evidence abroad and the
second is the possibility for the defence to challenge the issuing of the EIO, its ex-
ecution and the use of evidence gathered abroad in criminal proceedings in Croatia.

1. EIOs Issued by the Defence

A provision that regulates the possibility for the defence to request the issuing of
the EIO is Art. 1(3) EIO-Directive. Under that provision ‘[t]he issuing of an EIO may
be requested by a suspected or accused person, or by a lawyer on his behalf, within the
framework of applicable defence rights pursuant to the national criminal proce-
dure’.”® We can see that this provision does not create a binding European rule
which would create a right for the defence to request the issuing of an EIO. Rather,
it refers to national law and the rights that the defence has in national criminal pro-
ceedings.” This means that the defence shall be given the right to request the gath-
ering of evidence abroad via EIO only to the extent to which they are allowed to re-
quest the gathering of evidence in a purely domestic context.

In the context of Croatian law, Art. 1(3) EIO-Directive was transposed in
Art. 42.b(2) of the AJCEU according to which the issuing of an EIO may be proposed
by the defendant and his/her defence counsel under the provisions of domestic pro-
cedural law. To see what are the possibilities for the defence to propose the gathering
of evidence in a purely domestic context, we must turn to provisions of the CPA. The
CPA foresees various possibilities for the defence to get actively involved in the evi-
dence-gathering process. These possibilities are different in pre-trial and trial pro-
ceedings.

In the pre-trial proceedings, the defence can propose the undertaking of evidence-
gathering actions to the State Attorney. If the State Attorney accepts the proposal, she
shall conduct the proposed evidence-gathering action (Art. 213(4) for simplified in-
vestigation and Art. 234(1) for investigation).*® If the State Attorney does not accept

% Some authors find the achievement of equality of arms between parties in the trans-
national context as the purpose of this provision of the Directive, Crncec/Miserda (n.9),
p- 537. See also Primorac/Buhovac/Pili¢ (n. 16), p. 358.

? Burié, Z., ‘Transnational Criminal Proceedings and the Position of the Defence’, in:
Z. Purdevi¢/E. Ivicevi¢ Karas (eds.), European Criminal Procedural Law in Service of Pro-
tection of European Financial Interests: State of Play and Challenges (Zagreb: Croatian As-
sociation of European Criminal Law, 2016), 63, 76.

* HrZina also refers to the application of Art. 234 CPA, in: HrZina (n. 10), p. 19.
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the proposal of the defence, the final decision on the undertaking of the proposed
evidence-gathering action is rendered by the judge of investigation (Art. 213(4)
for simplified investigation and Art. 234(2) for investigation). The second option
for the defence to get actively involved in the evidence-gathering process in the
pre-trial phase of proceedings is the possibility to propose the undertaking of an evi-
dentiary hearing to the judge of investigation (Art. 213(4) for simplified investigation
and Art. 235(1) for investigation). An evidentiary hearing enables contradictory
gathering of evidence in the pre-trial phase of proceedings.’ This phase is normally
characterized by evidence gathering actions which are unilaterally undertaken by the
State Attorney. The judge of investigation can either accept or reject the proposal of
the defence. If the proposal is rejected there is a possibility of appeal which is decided
by a panel of three judges (Art. 237(2)).

The question is: can both of these possibilities be used by the defence in the con-
text of cross-border evidence gathering. In other words, can the defence use both of
these possibilities to request the gathering of evidence abroad in the pre-trial phase of
proceedings? There is no doubt that the first possibility — to propose to the State At-
torney the issuing of an EIO —is at the disposal of the defence in the pre-trial phase of
proceedings. However, the situation is not so clear concerning the second option — to
propose to the judge of investigation the issuing of an EIO. This avenue seems to be
closed to the defence. Such a conclusion arises from the provisions of the AJCEU that
defines who are the authorities competent to issue an EIO. Under Art. 6(2) AJCEU
the State Attorney’s Office and the court conducting the proceedings are competent
toissue an EIO. Since in pre-trial proceedings in Croatia the State Attorney’s Office is
the authority which is conducting the proceedings, it is the only authority which is
competent to issue an EIO in this phase of the proceedings. Therefore, the judge
of investigation is not competent to issue an EIO.

In the trial phase of proceedings, the defence can propose to the court which is
conducting the trial to present the evidence at the trial, but also to gather the evidence
for the trial (Art. 419(1)). The court can either accept or reject such a proposal. How-
ever, the grounds for rejection of a proposal are defined by the CPA. The proposal to
gather or to present the evidence at trial may be rejected by the court only in four
situations: if the proposal is not allowed, if it is not important, if it is not adequate,
and if its goal is to prolong the proceedings (Art. 421(1)). The same possibilities
which are open to the defence in the context of purely domestic proceedings are
also open to them in the context of transnational proceedings. This means that the
defence can propose to the court which is conducting the trial to issue an EIO to gath-
er evidence located abroad. This follows not only the provisions of the CPA but also
the already cited Art. 6(2) AJCEU, which defines the authorities competent to issue
an EIO. In the trial phase of the proceedings, the court is the authority conducting the
proceedings and is therefore the only authority which is competent to issue an EIO.

3! Krapac, Kazneno procesno parvo (n. 17), p. 169.
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2. Legal Remedies

Provision on legal remedies is contained in Art. 14 EIO-Directive. It is a fairly
complex provision that regulates three issues: a) decisions that can be challenged
by a legal remedy, b) information about the possibilities for seeking a legal remedy,
and c) consequences of a legal remedy.** This provision is transposed in Art. 42m
AJCEU, which enables to challenge a decision by which the court refuses to recog-
nize and execute an EIO. This possibility is reserved for the State Attorney
(Art. 42m(1)). On the other hand, under Art. 42m(2), the existence of preconditions
to issue an EIO can only be challenged in proceedings initiated in the issuing State.™

What can be concluded from these provisions about the possibility for the defence
to use legal remedies against the decision to issue and to recognize and execute an
EIO? If Croatia is the issuing State, the existence of preconditions to issue an EIO can
only be challenged in proceedings initiated in Croatia. However, the AJCEU does not
foresee a specific legal remedy against the decision to issue an EIO. In purely domes-
tic proceedings, following provisions of the CPA, there is also no possibility to chal-
lenge a decision to undertake an evidence gathering action. Therefore, neither the
AJCEU nor the CPA seems to provide the possibility for the defence to use a
legal remedy against the decision to issue an EIO.** The defence cannot also chal-
lenge the recognition and execution of an EIO, in cases where Croatia is acting as
the executing State. This possibility is reserved only for the State Attorney and
only against the court decision by which recognition and execution of an EIO
were refused. Having all this in mind, the empirical analysis can hardly be a surprise.
None of the nine interviewed State attorneys has ever encountered cases in which a
suspect or an accused used legal remedies related to an EIO and cannot recollect such
cases in practice. Also, none of the six interviewed judges encountered cases in which
a suspect or an accused used legal remedies related to an EIO.

However, there are legal remedies that can be used by the defence. These remedies
can be used in the context of admissibility of evidence gathered through EIO in do-
mestic criminal proceedings. The defence can claim that evidence gathered abroad
should not be admissible before Croatian courts since they fall into one of the cate-
gories of inadmissible (illegally obtained) evidence under Croatian law (Art. 10
CPA). However, in Croatian judicial practice, evidence gathered abroad is not sub-
jected to the same level of scrutiny as evidence gathered in Croatia, which makes this

32 For an analysis of this provision, see Materljan, I./Materljan, G., ‘Europski istrazni
nalog i nacionalni sustavi pravnih lijekova: Pitanje primjerene zastite temeljnih prava u drzavi
izdavanja naloga’, Hrvatski ljetopis za kaznene znanosti i praksu, 27 (2020), 745, 755-758.

33 Since the executing State is only helping in the undertaking of criminal proceedings that
are taking place in the issuing State, Crncec/Miserda (n. 9), p. 544.

* There are authors with different opinions who think that when Croatia is the issuing
State, there is a possibility of an appeal against the decision to issue an EIO. This appeal needs
to be directed at the State Attorney’s Office. See HrZina (n. 10), p. 20.
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legal remedy for the defence less effective in the transnational context than it is in a
purely national context.*

VI. Conclusion

As some authors have initially labelled the EIO as ‘controversial” instrument for
cross-border evidence gathering in the EU,*® one would expect that Croatia, being the
youngest EU Member State, would encounter serious difficulties in applying the
EIO. According to this study, however, Croatia did not face any substantial problems
in the practical implementation of the EIO. Croatia transposed the provisions of the
Directive with the Amendments of the Act on Judicial Cooperation in Criminal Mat-
ters with the Member States of the European Union, which were adopted and entered
into force in October 2017. This means that Croatia was almost five months late with
the transposition. According to the statistical data, however, there is a significant in-
crease in the use of EIO in Croatia since 2017, and information retrieved from our
interviews with practitioners suggests that we can expect a further increase of issued
and executed EIOs in Croatia in the coming years.

In Croatia, only the State attorney and the court, which are conducting the pro-
ceedings and depending on the phase of the process, have the authority to issue
the EIO. The empirical part of the research showed that the EIO is mostly used by
the State attorneys in the investigation (or simplified investigation) phase, and some-
times even in the preliminary investigation phase. Judges use the EIO in the trial
phase, with exception of judges of the investigation who use it in the investigative
phase. The police, as well as administrative authorities, cannot issue the EIO and
there is no validation procedure conducted by the court or the State attorney. At
the same time, according to the principle of proportionality, the competent authorities
may issue the EIO only if the issuing of this order is necessary and in proportion to the
designated purpose in each concrete case.

The competent executing authority in Croatia is the County State Attorney’s Of-
fice that exercises the local jurisdiction in the place in which the evidence proceed-

% Matak, S., ‘Dokazi iz inozemstva iz pozicije obrane — moguénost pribavljanja, kontrola
zakonitosti i pouzdanosti’, Hrvatski ljetopis za kaznene znanosti i praksu, 27 (2020), 521,
536-538.

3 Heard, C./Mansell, D., ‘The European Investigation Order: Changing the Face of Evi-
dence-Gathering in EU Cross-Border Cases’, New Journal of European Criminal Law 2
(2011), 353, 353; Mangiaracina, A., ‘New and controversial scenario in the gathering of
Evidence at the European level: The proposal for a Directive on the European Investigation
Order’, Utrecht Law Review 10 (2014), 113, 113. Schiinemann labeled the european in-
vestigation order ‘a rush into the wrong direction’. Schiinemann, B., ‘The European In-
vestigation Order: A Rush into the Wrong Direction’, in: S. Ruggeri (ed.), Transnational
Evidence and Multicultural Inquiries in Europe. Developments in EU-Legislation and New
Challenges for Human Rights-Oriented Criminal Investigations in Cross-border Cases (Cham:
Springer, 2014), 29, 29.
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ings need to take place or where the evidence needs to be collected. The general rules
on recognition and execution are that the EIO is executed under the provisions of do-
mestic procedural law without a need for formal decision in that regard. When ex-
ecuting the EIO, the executing authority has to take all the actions prescribed by do-
mestic law necessary for its execution, which includes requesting a court order when
needed. The AJCEU generally allows presence of the authorities of the issuing State,
but without power to take evidentiary action independently, and envisages the proc-
ess of consultations with the competent authorities of the issuing State.

The competent authority can, with the prior notification of the issuing authority,
always apply evidentiary measures that are more lenient than the ones requested if the
same purpose can be achieved. When an investigative measure does not exist in Cro-
atian law or where it would not apply to the case concerned, the AJCEU allows for
recourse to a different type of investigative measure. The Croatian law provides for
the exceptions in specific cases set in Art. 10(2) EIO-Directive. The concept of non-
coercive investigative measure that always has to be available is introduced on the
basis of formal criterion that it is ‘any evidentiary action which is conducted without
a court order’.

Compared to the EIO Directive, the legislator has decided to turn some of the op-
tional grounds for non-recognition and non-enforcement in Art. 11(1) EIO-Directive
into mandatory grounds. Ne bis in idem, fundamental rights, the double criminality
and proportionality were the objects of our empirical research. It has shown that the
majority of the State attorney and judges would invoke ne bis in idem as a ground for
refusal and that they did not encounter any issues with the double criminality. On the
other hand, fundamental rights, although expressly stated as an obligatory non-rec-
ognition and non-execution ground, were never invoked in practice. Contrary to the
situation when issuing an EIO, acting against the principle of proportionality is not
provided as a ground for refusal of an EIO. None of the State attorneys or judges had a
case where it was invoked as a ground for refusal. Some of them added that the rea-
sons are that the principle is not clear enough and that it is not regulated as one of the
grounds for refusal of cooperation. In that regard, it is possible to conclude that the
principle of proportionality should be more precisely regulated at the normative level
in order to be applied in practice.

As regards cooperation procedure, multiple channels of communication are used
in practice. The empirical part of the research showed that State attorneys in most
cases use the official e-mail and postal service, while in cases of urgency EIOs
are transmitted through EJN contact points. The research also showed that Croatian
State attorneys, acting as the issuing authority, have mostly had positive experiences
with the EIO form. Croatian legislation also allows for additional formalities request-
ed by an EIO and not foreseen in the domestic system, and the majority of State at-
torneys have experienced situations in which they have either requested or have been
requested to follow formalities with the execution of an EIO, but none of them men-
tioned any problems with this practice.
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Croatian law provides certain time-limits for the recognition and the execution of
an EIO, and the empirical part of the research showed that most of the State attorneys
consider the deadline for the execution of the EIO appropriate, as well as all inter-
viewed judges responded that the EIO time-frame is appropriate as these proceedings
are dealt with urgency and electronic communication is available. Therefore, it can
be generally concluded that the legal regulation of deadlines is appropriate and does
not cause major difficulties in practice.

It is often claimed that the position of the defence is more demanding in criminal
proceedings involving a transnational dimension than in criminal proceedings set in a
purely domestic context.”” It is also claimed that judicial cooperation based on the
principle of mutual recognition has primarily brought about better chances for trans-
national law enforcement, which have not been counterbalanced by equivalent mea-
sures for the defence, and which led to the structural weakening of the position of the
defence in transnational criminal proceedings.*® The purpose of the analysis under-
taken here was to evaluate the extent to which the provisions of Croatian law trans-
posing the Directive take into account specific interests of the defence by offering a
possibility to request the issuing of an EIO and to oppose its use or the use of its results
in criminal proceedings by means of legal remedies. Croatian law does give the de-
fence the possibility to request the issuing of an EIO, both in pre-trial and in the trial
phase of the proceedings. In both situations, this is just a possibility, since a final de-
cision to issue an EIO is rendered by an authority which is conducting the proceed-
ings (State attorney in the pre-trial and the court in the trial phase of proceedings).
Concerning legal remedies, there are no legally recognised possibilities for the de-
fence to challenge the issuing or the execution of an EIO. In Croatian law, the
only avenue open for the defence is to challenge the use of evidence collected abroad
in the domestic criminal proceedings by claiming that the piece of evidence collected
abroad should not be considered admissible in criminal proceedings taking place in
Croatia.

7 Glep, S., ‘Transnational Cooperation in Criminal Matters and the Guarantee of a Fair
Trial: Approaches to a General Principle’, Utrecht Law Review 9 (2013), 90, 90-1.

* Buri¢ (n. 29), pp. 64—66.



The European Investigation Order -
a German Perspective

By Kai Ambos, Peter Rackow and Alexander Heinze

I. Transposition of the Directive into German Domestic Law

Directive 2014/41/EU of the European Parliament and of the Council of 3 April
2014 regarding the European Investigation Order in criminal matters (EIO-Directive)
has been implemented in due time by Germany with effect from 22 May 2017.' As
regards the way of its implementation, Germany decided against the creation of an
independent body of legislation® to encapsulate the various mutual-recognition in-
struments, which meanwhile have found their way into German law.? Instead the

! Viertes Gesetz zur Anderung des Gesetzes iiber die internationale Rechtshilfe in Straf-
sachen, BGBI. I (‘Bundesgesetzblatt’ — German Federal Law Gazette) 2017, p. 31 ff., avail-
able at https://s.gwdg.de/4KxOHc, accessed 2 January 2023.

2 This was the advice of the German Judges® Association’s (‘Deutscher Richterbund’ —
DRB-Stellungnahme Nr. 07/2016, no. 1), available at https://www.drb.de/positionen/stellung
nahmen/stellungnahme/news/716, accessed 2 January 2023.

3 Framework Decision 2002/584/JHA on the European Arrest Warrant of 13.6.2002;
Framework Decision 2003/577/JHA on the execution in the EU of orders freezing property or
evidence of 22.6.2003; Framework Decision 2005/214/JHA on the application of the prin-
ciple of mutual recognition to financial penalties of 24.2.2005; Framework Decision 2006/
783/JHA on the application of the principle of mutual recognition to confiscation orders of
6.10.2006; Framework Decision 2008/675/JHA on taking account of convictions in the
Member States of the European Union in the course of new criminal proceedings of 24.7.
2008; Framework Decision 2008/909/JHA on the application of the principle of mutual re-
cognition to judgments in criminal matters imposing custodial sentences or measures in-
volving deprivation of liberty for the purpose of their enforcement in the European Union of
27.11.2008; Framework Decision 2008/947/JHA on the application of the principle of mutual
recognition to judgments and probation decisions with a view to the supervision of probation
measures and alternative sanctions of 27.11.2008; Framework Decision 2009/299/JHA
amending Framework Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/947/
JHA and 2008/909/JHA, thereby enhancing the procedural rights of persons and fostering the
application of the principle of mutual recognition to decisions rendered in the absence of the
person concerned at the trial of 26 February 2009; Framework Decision 2009/829/JHA on the
application, between Member States of the European Union, of the principle of mutual reco-
gnition to decisions on supervision measures as an alternative to provisional detention of
23.10.2009; Directive 2011/99/EU of the European Parliament and of the Council on the
European protection order of 13.12.2011; Directive 2014/41/EU of the European Parliament
and of the Council regarding the European Investigation Order in criminal matters of 3.4.


https://s.gwdg.de/4KxOHc
https://www.drb.de/positionen/stellungnahmen/stellungnahme/news/716
https://www.drb.de/positionen/stellungnahmen/stellungnahme/news/716
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EIO-Directive has been integrated into the IRG (Gesetz liber die Internationale Re-
chtshilfe in Strafsachen — Act on International Cooperation in Criminal Matters).*
The transposition-legislation (Sec. 91a—91j IRG) constitutes a second paragraph
of the IRG’s tenth part on ‘Other Legal Assistance with the Member States of the
European Union’.’

I1. The European Investigation Order in the German IRG
1. Scope of Application

Pursuant to Sec. 91a(1) IRG the provisions on the EIO concern the area of other
legal assistance in criminal matters (cf. Sec. 59(1) IRG) for an EU Member State, that
is legal assistance unrelated to extradition or enforcement matters. Criminal matters
in this sense are (truly) criminal-offence related but also include proceedings for
mere administrative offences (administrative offences (‘Ordnungswidrigkeiten’)
may be appealed and hence reviewed) (cf. Sec. 1(2) IRG).® As the imposition of ‘Ord-
nungswidrigkeiten’, it is permissible to issue EIOs with regard to those Ordnungswi-
drigkeiten (see Art. 4(b)(c) EIO-Directive).

2. Channels of Communication

With regard to Art. 7 EIO-Directive, the German legislator did not see any need
for transposition.” Therefore, in accordance with the general administrative provi-
sions, EIOs may be communicated in urgent cases by telex, fax, telephone or e-

2014; Regulation (EU) 2018/1805 of the European Parliament and of the Council on the
mutual recognition of freezing orders and confiscation orders of 14.11.2018.
* Act on International Cooperation in Criminal Matters (AICCM), engl. translation (as of

5 October 2021) available at https://www.gesetze-im-internet.de/englisch_irg/index.html, ac-
cessed 24 December 2022.

% Sec. 92d relating to telecommunications surveillance, has been incorporated into the IRG
outside the second Sec.

© Note that a characteristic feature of the German legal system is the distinction between
criminal offences (‘Straftaten’) and administrative offences (‘Ordnungswidrigkeiten’). While
this distinction seems to be clear on a formal level, it has not been conclusively clarified in
substantive terms. The considerable proximity of administrative offences to criminal law is
evident in several areas, e. g. in the area of traffic violations. Further, particularly in the area of
commercial law, administrative offences are sanctioned with extremely high fines that often
jeopardise the very existence of the respective company. Finally, the proximity of these two
kinds of offences is demonstrated by the fact that fines imposed by the regulatory authority can
be challenged before the district court usually competent for criminal offences (cf. Sec. 68
OWiG, Ordnungswidrigkeitengesetz — Administrative Offences Act).

" BT-Drs. 18/9757, p. 23f, available at <https://dserver.bundestag.de/btd/18/097/1809757.
pdf>, accessed 24 December 2022.


https://www.gesetze-im-internet.de/englisch_irg/index.html
https://dserver.bundestag.de/btd/18/097/1809757.pdf
https://dserver.bundestag.de/btd/18/097/1809757.pdf
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mail (Nr. 10(3) RiVASt).* However, it should be noted that Sec. 91d(1) IRG requires
the submission in the form as set out in annexes A or C. Otherwise, the rendering of
legal assistance is not admissible.” As a consequence, Germany will accept transmis-
sions that comply with Art. 7(1) EIO-Directive in the case of incoming requests.
From the perspective of the other Member States, it might be suitable to transmit re-
quests to Germany via the EJN’s telecommunications system.'° EIOs transmitted this
way will be forwarded to the EJN-contact points designated by Germany. These are,
in particular, the general public prosecutor’s offices.'" Any further communications
(regarding a request) will then take place directly between the issuing and executing
authorities, without any particular formal requirements (Art. 7(2) EIO-Directive)."

3. Issuing Authorities

Pursuant to Art. 2(c) EIO-Directive in conjunction with Art. 33(1)(a) EIO-Direc-
tive, Germany has designated practically all judicial authorities (in a broad sense) as
issuing authorities: in particular the Federal Prosecutor General at the Federal Court
of Justice, the public prosecutor’s offices, the general public prosecutor’s offices, the
central office in Ludwigsburg,"? all courts responsible for criminal cases, and further-
more all administrative authorities responsible for the prosecution of administrative
offences.'* However, the German legislator has made use of the discretion provided
by Art. 2(c) EIO-Directive. Accordingly, Sec. 91j(2) IRG provides that outgoing re-
quests originating from administrative authorities must be validated by the public
prosecutor’s office.'® Tax authorities play a special role since they represent the pub-
lic prosecution in the context of criminal tax proceedings according to Sec. 399 AO
(Abgabenordnung — The Fiscal Code of Germany). Thus, Germany has made a de-
claration under Art. 33(1) EIO-Directive that tax authorities should be regarded as

8 So explicitly BT-Drs. 18/9757, p. 24.

® Worner, L., in: K. Ambos et al. (eds.), Rechtshilferecht in Strafsachen (Baden-Baden:
Nomos, 2™ ed. 2020), main Sec. 4 mn. 572 notes that this admissibility requirement is con-
cealed under the heading ‘Documents’.

' Cf. also GSC, Joint Note of Eurojust and the European Judicial Network on the practical
application of the European Investigation Order, Doc. No. 11168/19, 11.7.2019, p. 8 also on
current developments <https://data.consilium.europa.eu/doc/document/ST-11168-2019-INIT/
en/pdf>, accessed 24 December 2022.

"' Cf. BT-Drs. 18/9757, p. 23.

2 Cf. BT-Drs. 18/9757, pp. 23—4.

13 ‘Central Office of the Land Judicial Authorities for the Investigation of National So-
cialist Crimes’; cf. https://zentrale-stelle-ludwigsburg.justiz-bw.de/pb/,Len/Startpage, accessed
2 January 2023.

' Notification of the transposition of Directive 2014/41/EU (Ref. Ares[2018]2144837-23/
04/2018), p. 1; cf. also Worner (n. 9), main Sec. 4 mn. 538; Trautmann, S., ‘Vor § 91a IRG’,
in: Schomburg et al. (eds.), Internationale Rechtshilfe in Strafsachen (Munich: C.H. Beck,
6™ ed. 2020), mn. 12.

'3 Cf. below main text regarding n. 18 ff.


&lt;https://data.consilium.europa.eu/doc/document/ST-11168-2019-INIT/en/pdf&gt;
&lt;https://data.consilium.europa.eu/doc/document/ST-11168-2019-INIT/en/pdf&gt;
https://zentrale-stelle-ludwigsburg.justiz-bw.de/pb/,Len/Startpage
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judicial authorities on the basis of their rights and obligations identical to those of the
prosecuting authorities.'

4. Executing Authorities

Germany has designated all judicial authorities, the tax authorities and all admin-
istrative authorities responsible for the prosecution of administrative offences (to this
extent after confirmation proceedings pursuant to Sec. 91j(2)—(4) IRG) as competent
for outgoing requests. The IRG does not indicate which authority is specifically re-
sponsible for a request in individual cases but assumes that the Federal Ministry of
Justice is in principle responsible for any outgoing request for judicial assistance
(Sec. 74(1) IRG). However, this responsibility has been transferred to the Ldnder
(the federal states) under a Bund-Linder-Agreement pursuant to Sec. 74(2) IRG.
The Lénder, in turn, have used their sub-delegation powers in different ways.'” In
light of this, it is always a question of the individual case or ultimately of Linder-
regulations which authority is competent to issue an EIO. Usually the competent au-
thority is a public prosecutor.

5. Outgoing EIOs

Validation is required for EIOs issued by administrative authorities (Sec. 91j(2)
IRG). As far as the competences of the police are concerned, a distinction should
be made between cases where the police acts in the context of the prosecution of ad-
ministrative offences and criminal offences stricto sensu. In the former case, the po-
lice are usually not the administrative authority, but only responsible for urgent mea-
sures (Sec. 53 OWiG). This corresponds to its role in criminal proceedings (Sec. 163
StPO). In both constellations requests for judicial assistance are put forward for con-
sideration by the police through the public prosecutor’s office or the administrative
authority.'® If, however, the police acts as a regulatory authority, which may be the
case in the area of traffic regulation offences (depending on the law of the respective
Land), the procedure under Sec. 91j(2) may apply. Where validation is required pur-
suant to Sec. 91j(3) IRG, the competent authority must examine the conditions for
issuing the request. The validating authority thus shall verify in particular whether
the principle of proportionality is respected and whether the investigative measure
to be requested could be ordered in a comparable national case under the same con-
ditions.' As arule, Sec. 91j(2) cl. 1 -2 IRG requires the validation by the public pros-

16 Notification of the transposition of Directive 2014/41/EU (Ref. Ares[2018]2144837-23/
04/2018), p. 2; Worner (n. 9), op. cit.; Trautmann (n. 14), op. cit.

17 Cf. Rackow, P. (n. 9), main Sec. 1 mn. 139—40.
'8 Cf. BT-Drs. 18/9757, p. 80.
' BT-Drs. 18/9757, p. 80.
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ecutor’s office.”’ Yet, cl. 3 enables the Liinder to use their legislative power and pro-
vide for a validation by the courts.

Sec. 91j(3) no. 1 IRG explicitly provides for a proportionality test for outgoing
requests. The issuing authority is thus legally obliged to ensure that the principle
of proportionality is satisfied. The explanatory memorandum to the law notes that
there is scope for taking into consideration that cross-border investigation measures
may entail special burdens for the person concerned.”

As regards EIOs initiated by the defence, Germany decided not to implement to
implement Art. 1(3) EIO-Directive. The legal situation therefore remains that the ac-
cused or his defence counsel must apply to the public prosecutor or the court for the
collection of cross-border exonerating/exculpatory evidence. It could be argued that
transposing the Directive in such a way, i. e. where the suspect may (directly) request
investigation orders, has the effect of putting suspects in purely national cases at a
disadvantage compared to cross-border situations.*

6. Incoming EIOs
a) Language

According to the German notification on Art. 33 EIO-Directive, only investiga-
tion orders in German will be accepted,” apparently (according to the explanatory
memorandum) due to the risk of increased translation workload for the competent
State authorities.”* Nevertheless, there appears to be uncertainty about how to deal
with incoming requests drafted in a foreign language. It is sometimes argued that
such requests are incomplete within the meaning of Sec. 91d(3) IRG.” As a conse-
quence, the requesting authority of the other Member State would have to be given
the opportunity to appeal the situation. However, according to a different view, it
should also be possible to accept non-translated EIOs on a case-by-case basis, pro-
vided that the competent authority can work with the language used. This view is

* Cf. Brahms, K.JGut, T., ‘Zur Umsetzung der Richtlinie Europdische Ermittlungsan-
ordnung in das deutsche Recht — Ermittlungsmafinahmen auf Bestellschein?’, Neue Zeitschrift
fiir Strafrecht 37 (2017), 388, at 394-95.

2' BT-Drs. 18/9757, p. 81. Besides, according to the general rules, proportionality will
depend in particular on the gravity of the alleged criminal conduct on the one hand and the
seriousness of a possible infringement of the suspect’s rights by the investigative measure on
the other hand.

2 Cf. Schuster, F. P., ‘Die Europiische Ermittlungsanordnung — Moglichkeiten einer ge-
setzlichen Realisierung’, Strafverteidiger 35 (2015), 393, at 394.

2 Notification of the transposition of Directive 2014/41/EU (Ref. Ares[2018]2144837—23/
04/2018), p.2: ‘... incoming requests to authorities in Germany on the basis of the EIO
Directive must be in German’.

* Cf. BT-Drs. 18/9757, p. 22.

% Brahms/Gut (n. 20), at 392.
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supported by Sec. 91d(3) IRG, according to which the requesting authority must
(only) be informed of the incompleteness of the form if ‘mutual assistance cannot
therefore be provided’.”®

b) Time Limits

Pursuant to Sec. 91g(1) cl. 1 IRG, a decision on the authorisation of mutual assis-
tance shall, upon receiving the request, be taken without delay, but within 30 days at
the latest. This time limit may be extended by 30 days, if the original time limit cannot
be complied with for practical reasons (Sec. 91g(4)); the requesting authority must
be given notice without undue delay. A decision on the authorisation of requests to
secure evidence shall be taken immediately and, if possible, within 24 hours after
receipt of the request (Sec. 91g(1) cl. 2). Once the decision has been made, the re-
quested measure is, ‘as a general rule, to be executed without delay, but no later
than 90 days after authorisation is given’ (Sec. 91g(2)); if the deadline for transpo-
sition cannot be met, the requesting authority must be given notice (Sec. 91(5) IRG).

All time limits mentioned are target deadlines, the violation of which does not en-
tail any consequences.”’ Yet, the situation regarding breaches of time limits without
consequences is different with Sec. 91g(6) IRG concerning cases of cross-border in-
terception of telecommunications where no technical assistance of the other State (by
Germany) is required. In such cases, the competent authority must examine whether
the measure would be admissible in a similar national case and, if not, without delay
and at the latest within 96 hours inform the requesting authority that the measure
should be terminated. If the agency fails to react to the notification about the imple-
mentation of the measure, the measure is considered authorised.?®

c) Court Orders

In Germany there had been considerable concerns that a mutual-recognition evi-
dence-gathering instrument might undermine the StPO’s various requirements of au-
thorization by a judge (‘Richtervorbehalt’). These concerns are justified, considering
the logic of the principle of mutual recognition that measures issued by any authority
of a requesting State have to be accepted by the executing State as a sound ‘product’
without additional requirements (forum regit actum).”

% Schierholt, C., *§ 91d IRG’, in: Schomburg (n. 14), mn. 15-6.

T Schierholt, C., *§ 91g IRG’, in: Schomburg (n. 14), mn. 1.

2 BT-Drs. 18/9757, p. 75; Worner (n. 9), main Sec. 4 mn. 605.

» Cf. Schuster (n. 22), at 396: ‘paradigm shift’. Yet, as demonstrated by numerous con-
ceivable constellations of differing (formal) prerequisites for investigative measures: the
principle of mutual recognition may have reached its limits in the area of evidence-gathering,
since ‘evidence consists of “unfinished products” created as a part of the complex process of
ascertaining the truth which cannot without further ado be taken out of their usual environ-
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Against this background, Sec. 91h(1) IRG provides:

‘If the conditions for rendering mutual assistance are met, a request as set out in section 91d
(1) is to be executed under the same terms as would apply if the request had been made by a
German agency ...".>"

Accordingly, in principle, incoming requests have to be executed, albeit in line
with applicable German rules. Concretely speaking, this especially means that re-
quested searches and seizures continue to be subject to an order by a German
court if national law so provides (locus regit actum).’ Considering Art. 2(d) EIO-Di-
rective, which interestingly did not exist in the original Directive’s draft,*
Sec. 91h(1) IRG appears to be in conformity with the EIO-Directive.

A crucial issue is the scope of the judge’s control and review power. Interestingly,
the legislator left further clarification to legal practice.® Whereas in a national case
the judge carries out an examination of the admissibility of a certain measure™ —
which in case of rights infringing measures (such as the above mentioned searches
and seizures) presupposes a sufficient degree of suspicion® — the first half-cl. of
Art. 14(2) EIO-Directive®® seems to indicate that the judge must not examine the sub-
stantive grounds of an incoming EIO because an effective remedy in that regard can
only be obtained in the issuing State.” Yet, according to the second half-cl., the guar-
antees of protecting fundamental rights in the executing State are not affected.’® Fur-
thermore, Art. 6(3) EIO-Directive (in conjunction with Art. 6(1)[a] EIO-Directive)
provides for the review of the requested measure’s proportionality by the executing
authority. As the example of a clearly innocent person shows,* the question of the

ment’ (Ambos, K., European Criminal Law [Cambridge: Cambridge University Press, 2018],
p- 451).

0 ‘Liegen die Voraussetzungen fiir die Leistung der Rechtshilfe vor, ist das Ersuchen ...
nach denselben Vorschriften auszufiihren, die gelten wiirden, wenn das Ersuchen von einer
deutschen Stelle gestellt worden wire; [...]".

3 BT-Drs. 18/9757, p. 20.

32 Cf. Rackow, P., “Uberlegungen zu dem Gesetz zur Anderung des IRG vom 5.1.2017’,
Kriminalpolitische Zeitschrift 2 (2017), 79, at 85.

3 BT-Drs. 18/9757, p. 31.

3 Cf. Schmitt, B., § 162°, in: B. Schmitt (ed.), Meyer-GofBner/Schmitt, StPO-Kommentar
(Munich: C.H. Beck, 65th ed. 2022), mn. 14.

35 Cf. Kolbel, R., ‘§ 162’, in: H. Schneider (ed.), Miinchener Kommentar StPO, vol. 2
(Munich: C.H. Beck, 2016), mn. 26.

36 “The substantive reasons for issuing the EIO may be challenged only in an action brought
in the issuing State; [...] .

37 Bise, M., ‘Die Europiische Ermittlungsanordnung — Beweistransfer nach neuen Re-
geln?’, Zeitschrift fiir Internationale Strafrechtswissenschaft 9 (2014), 152, at 157.

3 Rackow (n. 32), at 87.

¥ Insofar cf. GSC, Joint Note of Eurojust and the European Judicial Network on the
practical application of the European Investigation Order, Doc. No. 11168/19, 11.7.2019,
p. 7, remarking that the situation addressed by Art. 6(3) EIO-Directive ‘... could occur if the
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substantive reasons for the standard of proof cannot be clearly separated from the
question of proportionality. Against this background and in light of the fact that
the judge will only be provided a summary of the facts (Annex A Sec. G no. 1), it
appears to be the lowest common denominator that the judge should at least
check the proportionality of the measure by way of a kind of plausibility test (Schliis-
sigkeitspriifung).¥!

d) Fundamental Rights Clause/Proportionality

With respect to incoming requests, the German implementation law differentiates
between the permissibility (‘Zulédssigkeit’) and the granting (‘Bewilligung’ — an al-
ternative, albeit slightly misrepresenting translation is ‘authorisation’) of a request.
Unless the requirements for the permissibility of a request are met, the request is to be
denied; by contrast, once those requirements are met, the competent authority is pre-
sumed to have an obligation to grant the request in principle. Yet, where an obstacle to
the granting of a request applies (Sec. 91e), the executing authority will decide with
due discretion whether to invoke it.** The invocation then leads to the refusal of the
request.

Sec. 91b(3) IRG implements the ‘fundamental rights clause’ of Art. 11(1)(f) EIO-
Directive. This takes the form of a binding admissibility provision. Implementing
Art. 11(1)(f) EIO-Directive by means of Sec. 91b(3) IRG (in lieu of recurring to
the general provision of Sec.73 cl.2 IRG, which otherwise would apply via
Sec. 91a(4) no. 1 IRG), is intended to improve the protection of fundamental rights
to the extent that a ‘justified reason’ (‘berechtigte Griinde’) leads to non-permissibil-
ity.* Understood this way, it is a justified reason (again, leading to non-permissibil-
ity), whenever the competent German authority has plausible doubts about the con-
formity with fundamental rights and these doubts cannot be eliminated by the infor-
mation available.**

description of the offence is not sufficiently detailed, or the requested investigative measure is
too wide and difficult to justify’, or ‘the measure is not described in a manner sufficiently
concrete to allow for a proper assessment’, <https://data.consilium.europa.eu/doc/document/
ST-11168-2019-INIT/en/pdf>, accessed 24 December 2022.

“ Example given by Zimmermann, F., ‘Die Europaische Ermittlungsanordnung: Schreck-
gespenst oder Zukunftsmodell fiir grenziiberschreitende Strafverfahren?’, Zeitschrift fiir die
gesamte Strafrechtswissenschaft 127 (2015), 143, at 158.

4 Cf. Zimmermann, F., ‘§ 91h IRG’, in: Schomburg (n. 14), mn. 7f.; Bose (n. 37), at 159;
Schuster (n. 22), at 396.

“ BT-Drs. 18/9757, p. 67; Brahms/Gut (n. 20), at 390 ff.

* From the perspective of the German explanatory memorandum, the significance of
Art. 11(1)(f) EIO-Directive is that (contrary to ECJ-case-law on the European Arrest Warrant
which renders an abstract risk of a violation of fundamental and human rights insufficient)
justified reasons permit the rejection of an EIO (BT-Drs. 18/9757, p. 60).

“ BT-Drs. 18/9757, p. 60.


&lt;https://data.consilium.europa.eu/doc/document/ST-11168-2019-INIT/en/pdf&gt;
&lt;https://data.consilium.europa.eu/doc/document/ST-11168-2019-INIT/en/pdf&gt;
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The explanatory memorandum to the law predicts that the principle of proportion-
ality will especially increase the practical relevance of Sec. 91b(3) IRG .* In this con-
text, it should be highlighted that the wording of Sec. 91b(3) IRG refers to the exe-
cution (‘Erledigung’) of an incoming request. To this respect, there may be cases
where the executing authority examines the request’s permissibility (pursuant to
Sec. 91b(3) IRG) by focusing on or limiting the examination entirely to the domestic
implementation of a request.*® However, the impact of execution on the one hand and
issuance on the other hand is sometimes hard to distinguish. More concretely, it will
not always be possible to make a clear distinction between cases in which the exe-
cution of the order violates fundamental rights and cases in which the issuing of the
order constitutes a fundamental-rights-violation (which affects the execution).*’ This
being said, it can be assumed that the fundamental-rights-clause might be invoked in
cases of a ‘flagrant denial of proportionality’, even though firstly, the requesting State
is obliged to ensure the proportionality of the measure (Art. 6(1)(a) EIO-Directive);
secondly, the requesting authority is usually in a position to assess the proportionality
of the measure (according to its legal system) more accurately on the basis of its
knowledge of the facts; and, thirdly, the decision of the requesting State is (theoret-
ically*®) based on mutual trust.*’

In all this, Sec. 91b(3) IRG contains an explicit reference to Art. 6 TFEU. It reads
as follows:

‘Section 73 sentence 2 applies, with the proviso that the rendering of mutual assistance is not
permissible if there is justified reason to believe that executing the request would not be com-
patible with the obligations which the Federal Republic of Germany is under pursuant to
Article 6 of the Treaty on European Union and the Charter of Fundamental Rights of the
European Union’.

The application of the German fundamental rights standard on the basis of
Sec. 91b(3) IRG does not seem feasible, if only because of its clear wording (‘obli-
gations which the Federal Republic of Germany is under pursuant to Article 6 of the
Treaty on European Union and the Charter of Fundamental Rights of the European

“ BT-Drs. 18/9757, p. 59.

4 Cf. Trautmann, S./Zimmermann, F., ‘§ 91b IRG’, in: Schomburg (n. 14), mn. 28 giving
the following example: It later turns out that the apartment that, according to an EIO, is to be
searched is, in a hospice to which the mortally ill suspect has moved in the meantime. In
circumstances as such, the disproportionate nature of the search can be assessed solely by
considering the circumstances of the execution of the measure requested.

41 Cf. Zimmermann (n. 40), at 158 giving the example of an apartment search issued for
stealing a chicken. This is obviously excessive according to European standards; see also
Rackow (n. 32), at 82.

8 Cf. Ambos (n. 29), Part4 mn. 51: ... claim of a “high degree of trust and solidarity
between the Member States” ... is increasingly becoming, as the Union expands further and
further, a mere Brussels or Luxembourg phantasmagoria’.

¥ Cf. Trautmann/Zimmermann (n. 46), mn. 27 ff.
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Union’).” However, there is a chance that in the future the Federal Constitutional

Court might render a decision where it directly refers to the German standard of fun-
damental rights.>’ Such a hypothetical scenario will become real as soon as the ap-
plication of a European standard of fundamental rights that was arguably less strict
than the German one were to be seen as an abandonment of the core contents of Ger-
man constitutional identity.”> However, the practical significance of these consider-
ations may be limited, as in view of the wide range of possible grounds for refusal,
requests can in many cases be rejected on less problematic grounds.™

e) Implementation Of Grounds For Non-Recognition/Execution

The ground for non-recognition/execution pursuant to Art. 11(1)(h) EIO-Direc-
tive is implemented as a binding condition of admissibility. Therefore, an incoming
request is to be denied, once it relates to ‘specially designated criminal offences or
offences of a certain degree of severity, and the offence giving rise to the request does
not meet the requirements even, where applicable, in the case of analogous conver-
sion of the facts’ (Sec. 91b(1) no. 1).>*

Sec. 91b(1) no. 2 IRG implements the scenario addressed by Art. 11(1)(a) EIO-
Directive, that is not to recognise or enforce an incoming request whenever it con-
flicts with both immunities and privileges according to the law of the executing
State. Again, Sec. 91b(1) no. 2 IRG constitutes a binding obstacle to admissibility.

As already explained, Sec. 91b(3) IRG refers to proportionality considerations on
the basis of the fundamental rights clause.”

Sec. 91b(4) IRG implements the requirements of Article 11(1)(g) EIO-Directive.
In the same way, it modifies the application of both Sec. 66(2) no. 1 (surrender of
property) and Sec. 67(1) and (2) IRG (search and seizure) to the extent that there
is no examination of dual criminality. This is — in principle — an admissibility require-
ment, where the incoming request relates to offences listed in Annex D to Article 11
EIO-Directive and the offence is punishable by a sentence of imprisonment or a
measure of reform and prevention involving deprivation of liberty of a maximum
of at least three years.”

0 Cf. Trautmann/Zimmermann (n. 46), mn. 21; Worner (n. 9), main Sec. 4 mn. 557.

3! Cf. the Lisbon Judgement by the German Federal Constitutional Court: BVerfG, Judge-
ment of 30.6.2009 — 2 BVE 2/08 and others, Neue Juristische Wochenschrift 62 (2009) 2267,
at 2272 1f.; ¢f. Trautmann/Zimmermann (n. 46), mn. 26.

52 Trautmann/Zimmermann (n. 46), mn. 26.

53 Trautmann/Zimmermann (n. 46), mn. 26.

3 Cf. Trautmann/Zimmermann (0. 46), mn. 10; Wérner, (n. 9), main Sec. 4 mn. 549.
% Cf. BT-Drs. 18/9757, p. 60.

3 It should be noted, however, that the abandonment of the requirement of double crimi-
nality by Sec.94b(4) is partially reversed where an obstacle to authorisation occurs
(Sec. 91e(1) no. 3). See below n. 60 ff.
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With respect to the rendering of mutual assistance, Sec. 91e(1) IRG contains var-
ious invocable obstacles to the authorisation of such a rendering.’” Sec. 91e(1) no. 1
IRG allows for the refusal of the authorisation, if essential security interests of the
Federation or the Ldnder would jeopardise the sources of information or necessitate
the use of classified information relating to specific intelligence activities. This im-
plements the optional ground for refusal in Art. 11(1)(b) EIO-Directive.*®

Sec. 91e(1) no. 2 then allows for the refusal of the authorisation in the face of a
risk to violate the double jeopardy prohibition. The rule implements the ground for
refusal in Art. 11(1)(d) EIO-Directive, which seems appropriate, considering that
early in the proceedings involving other legal assistance it is often uncertain whether
the proceedings relate to identical facts.”

Special emphasis should then be placed on Sec. 91e(1) no. 3 IRG. This provision
implements Art. 11(1)(e) EIO-Directive, combining the principle of territoriality
with the requirement of double criminality.” Accordingly, an authorisation may
be refused where the offence giving rise to the request a) was committed outside
the territory of the requesting State but (at least partly) on German territory; and
b) does not constitute a criminal offence or an administrative offence under German
law. The provision is of high practical relevance, as, for example, in the area of com-
mercial criminal law, many cases can be conceived in which the offence was com-
mitted outside of the requesting State and its punishability under German law may be
questionable. Sec. 91e(1), no. 3 IRG may be seen as a reinstation of the requirement
of dual criminality (seemingly abandoned by Sec. 91b(4) IRG), which is quite rele-
vant in practice.”!

Of special importance is 91f IRG, which is formally not a permissibility-rule but
of a procedural nature (comparable to Sec. 91h IRG). Less problematic is Sec. 911(1)
IRG that provides (as an expression of the principle of proportionality) that a less
severe measure must be used if it produces an equivalent result.

Nevertheless, in light of the EIO-Directive’s objectives and the context of its en-
actment, Sec. 911(2) IRG carries the risk of creating considerable problems: the pro-
vision governs cases in which the requested measure does not exist under German
law (no. 1) and furthermore applies to situations where the measure in question
‘would not be available in a comparable national case’ (no. 2). As regards the first
group of cases, it covers measures which are not authorised by a special rule or
by one of the general procedural clauses (Sec.s 161(1), 163(1) StPO).

57 Sec. 91e(2) IRG allows for the decision to be postponed where there is a risk of inter-
ference with ongoing criminal investigations or where the evidence to which the request
relates is used in other proceedings.

¥ BT-Drs. 18/9757, p. 67.

% BT-Drs. 18/9757, p. 68.

 BT-Drs. 18/9757, p. 68—69.

81 Cf. Schierholt, C., ‘§ 91e IRG’, in: Schomburg (n. 14), mn. 5.
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Considering its wording, Sec. 91f(2) no. 2 IRG in conjunction with Sec. 91£(5)%
appears to constitute a sweeping ground to refuse the request,” as the ‘same outcome’
will arguably not be achievable by a different (less intrusive) measure.** In addition,
the ‘availability’-threshold appears to be rather low: for instance, an investigative
measure would already not be available in cases where the underlying conduct is
not punishable under German law.%> Such an interpretation would in effect amount
to arequirement of double criminality, which would hardly be in line with the spirit of
the Directive.®® Nevertheless, Sec. 91f(2) IRG is only a (virtually) verbatim transpo-
sition of Art. 10(1) EIO-Directive.”’” Thus, eventually, it remains to be seen how
Sec. 911(2) no. 2 IRG is applied in practice.

The situation in question also appears to be (partly) covered by Sec. 91b(1) no. 1
IRG. According to this regulation that implements Art. 11(1)(h) EIO-Directive ‘[t]he
rendering of mutual assistance is not permissible’ where a request relates to ‘special-
ly designated criminal offences’ (‘besonders bezeichnete Straftaten’) or ‘offences of
a certain degree of severity’ (‘Straftaten von einer bestimmten Erheblichkeit’) speci-
fied by law, and where ‘the offence giving rise to the request does not meet the re-
quirements even, where applicable, in the case of analogous conversion of the
facts’.%® For example, a request for telecommunications surveillance (i. e. both inter-
ception and recording) is to be rejected, if it does not refer to any of the offences listed
in Sec. 100a(2) StPO. Those situations (covered by Sec. 91b(1) no. 1 IRG) to a cer-
tain extent appear as special cases of Sec. 91f(2) no. 2 IRG as the measures could not
be ordered in a corresponding German case. However, Sec. 91b(1) no. 1 IRG consti-
tutes a binding ground for refusal.® Whether an alternative measure might produce
comparable outcomes is irrelevant.

2 If, in the case under subSec. (2), no other investigative measure is available which can
achieve the same outcome as that stated in the request in accordance with Sec. 91d (1), the
competent agency in the requesting Member State is to be notified, without delay, of the fact
that it was not possible to render the requested assistance’.

 Thereto BT-Drs. 18/9757, p. 25 ff.

 The explanatory memorandum remains rather vague on this point (BT-Drs. 18/9757,
p-71). Cf. On this Zimmermann, ‘§ 91f IRG’, in: Schomburg (n. 14), mn. 6 ff.; Rackow
(n. 32), at 83.

65 Drawing this conclusion: Bose (n. 37), 152, at 156. In the same vein Heimgartner, S./
Niggli, M. A., ‘Einfiihrung’ in: M. A. Niggli/S. Heimgartner (eds.), Basler Kommentar In-
ternationales Strafrecht (2015, Helbing-Lichtenhahn Verlag), mn. 58 on the EIO-Directive.

% Cf. Zimmermann, F. (n. 64), mn. 16 ff.

" “The executing authority shall have, wherever possible, recourse to an investigative
measure other than that provided for in the EIO where: [...] (b) the investigative measure
indicated in the EIO would not be available in a similar domestic case’. On the genesis of
Art. 10 EIO-Directive BT-Drs. 18/9757, p. 26: ‘In the course of the negotiations on the general
grounds for refusal, however, the provision itself was de facto developed into a comprehensive
ground for refusal, although the provision has a less striking location and name’.

8 Cf. Trautmann/Zimmermann (n. 46), mn. 10.

% Worner (n. 14), main Sec. 4 mn. 549.
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In both groups of cases, according to Sec. 911(5) IRG, it then depends on whether
‘the same result’ can be achieved with another investigative measure. If this is not the
case, the procedure ends with a corresponding notification to the requesting foreign
authority. If, on the other hand, the desired result can be achieved by other means, the
alternative measure is to be used (Sec. 91f(2) IRG).

Hence, Sec. 91f IRG does apply to catalogue measures (Art. 10(2) EIO-Direc-
tive), even though its non-applicability had originally been envisaged in the drafting
process.” Yet, the German legislator believed that implementing the catalogue of
Art. 10(2) EIO-Directive, which comprises measures that are to be available in all
cases, was unnecessary: first, due to the fact that the list was said to contain only
measures that would only lightly infringe upon the rights of the person; and second,
since the old law on other legal assistance failed to specifically define the threshold
for a serious rights’ violation.”' This point of view is unconvincing, since the severity
of the infringement is not a requirement of Sec. 91£(2) no. 2 IRG (in conjunction with
Sec. 911(5) IRG). This means that Sec. 91f IRG (according to its wording) does cover
cases involving minor infringements and accordingly, as just explained, the request
will not be implemented where the measure would not be available in a national case.
This ultimately means that the availability of catalogue measures is not guaranteed in
all cases. In light of this, it is suggested that the issue should be solved by interpre-
tation in conformity with the Directive.”” Whether this is feasible is doubtful, how-
ever, given the clear wording of the provision.

In addition to the provisions mentioned above, Germany did apply the additional
non-recognition grounds provided for specific sensitive measures. The discretion in
this respect is implemented by Sec. 91c IRG, which governs heterogeneous special
types of mutual assistance. For these types Sec. 91c¢ IRG provides for ‘[a]dditional
conditions governing permissibility’, so that the competent authority has discretion
as to the ground for refusal (Sec. 91b, 91c or 911(2) IRG) indicated to the requesting
State.”

Sec. 91¢(1) IRG stipulates that audiovisual interviews would not be permissible,
if the person to be interviewed did not consent thereto. The wording of the transpo-
sition provision includes not only both suspects or defendants but also witnesses and
experts. It is doubtful whether this represents a transposition in conformity with the
Directive, since Art. 24(2)(a) EIO-Directive provides for a consent requirement only
for suspected or accused persons.”™

" Cf. Referentenentwurf (‘Ministerial Draft’), p. 8 and 74 <https://www.bmjv.de/Sha
redDocs/Gesetzgebungsverfahren/Dokumente/RefE_InternationaleRechtshilfeStrafsachen.
pdf?__blob=publicationFile&v=2>, accessed 24 December 2022.

" BT-Drs. 18/9757, p. 26.

72 Zimmermann (n. 64), mn. 14

" BT-Drs. 18/9757, p. 62.

"8 Cf. Trautmann, S., ‘§ 91c IRG’, in: Schomburg (n. 14), mn. 3.


https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RefE_InternationaleRechtshilfeStrafsachen.pdf?__blob=publicationFile&v=2
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RefE_InternationaleRechtshilfeStrafsachen.pdf?__blob=publicationFile&v=2
https://www.bmjv.de/SharedDocs/Gesetzgebungsverfahren/Dokumente/RefE_InternationaleRechtshilfeStrafsachen.pdf?__blob=publicationFile&v=2
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Sec. 91¢(2) IRG provides that, in addition to the conditions referred to in Sec. 91b
(1), (3) or (4), the requested assistance in certain cases may be rendered only under
the conditions set out in Sec. 59(3) IRG.” These certain cases are listed in nos. 1 and
2, and contain, inter alia, requests for information in respect of financial accounts,
requests about individual account activities, etc. Sec. 59(3) IRG™® is the (traditional)
basic rule for other assistance,”” requiring that the requested measure (according to
German law) has a legal basis, with the consequence that a request would not be per-
missible, if it related to a measure unknown to German law. The same applies to re-
quests that are subject to constitutional constraints.” Strictly speaking, Sec. 91c(2)
IRG guarantees the unrestricted applicability of the basic provision of Sec. 59(3)
IRG, as Sec. 59 IRG - beyond the cases of Sec. 91¢(2) IRG - is the lex generalis
vis-a-vis the special provisions implementing the EIO-Directive.” As a result of
the unrestricted applicability of Sec. 59(3) IRG, the German standard of fundamental
rights applies to Sec. 91¢(2) IRG and its ensuing application.®

Implementing Art. 23(2) EIO-Directive, Sec. 91e(1) no. 4 IRG covers the situa-
tion where a person is to be transferred to Germany for the purpose of criminal pro-
ceedings in another Member State of the European Union. Granting can be refused
whenever the person concerned does not consent.®!

Sec. 91e(1) no. 5 IRG implements the provisions of Art. 29 EIO-Directive on as-
sistance in undercover investigations. The authorisation may accordingly be refused,
if no agreement can be reached between the competent authorities on the modalities
of the operation (cf. Art. 29[3][b] EIO-Directive). Thus, it is ultimately up to the
competent German (police-)authorities to bring about the rejection of the authorisa-
tion by declaring the negotiations on the undercover mission as failed.®

f) Remedies

Germany has not created a remedy which covers all EIO-cases. Legal remedies
are the following:

73 The cases referred to in no. 1 -3 correspond to the constellations defined in Art. 11(1)(c),
26(4) cl. 3, 27(5) cl. 3, 28(1), 29(3), 30(5) EIO-Directive (cf. BT-Drs. 18/9757, p. 621.).

7® ‘Legal assistance may be provided only in those cases in which German courts and
executive authorities could render mutual legal assistance to each other’.

" Trautmann, S./Zimmermann, F., ‘§ 59 IRG’, in: Schomburg (n. 14), mn. 33.

" Cf. On the significance and content of § 59 in particular Trautmann/Zimmermann
(n. 77), mn. 34 ff.; Giintge, G.-F. (n. 9), main Sec. 4 mn. 9ff. and 18 ff. Of course, Sec. 59(3)
IRG must not be misunderstood as requiring (apart from the cases of Sec. 66—67 IRG) double
criminality (cf. Trautmann/Zimmermann, in: Schomburg (n. 77), mn. 40).

7 BT-Drs. 18/9757, p. 63.

% Trautmann/Zimmermann, in: Schomburg (n. 46), mn. 22.
81 BT-Drs. 18/9757, p. 69.

82 Cf. BT-Drs. 18/9757, p. 69.
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As far as incoming requests are concerned, there is a specific legal remedy only for
persons affected by the surrender of property to foreign countries. Persons can appeal
to the Higher Regional Court (Oberlandesgericht) to review the legal basis for the
provision of legal assistance. This remedy existed prior to the implementation of
the EIO-Directive via Sec. 61(1) cl. 2 IRG. How limited the scope of this remedy
is, demonstrates the fact that according to the prevailing view only third parties
but not the accused count as affected persons.® If, for example, an item belonging
to person X is a relevant piece of evidence in the proceedings against Y, only X,
but not Y, can bring legal action against the transmission of the evidence. In the
given example, this means that for the accused Y the general rules of the StPO
apply. Y can appeal the decision to secure/seize X’s object. If, in such a case, the com-
petent Regional Court (Landgericht) comes to the conclusion that the seizure was
illegal because the conditions for the provision of legal assistance were not met, it
submits the matter to the Higher Regional Court.* This procedure integrates rem-
edies within the context of legal assistance into those regarding the domestic execu-
tion of the requested measure (so-called ‘integration model’).

Sec. 91i(1) IRG does nothing more than to clarify that in cases in which the sur-
render of property is requested through an investigation order and proceedings under
Sec. 61(1) IRG are initiated,* the Higher Regional Court examines the permissibility
of legal assistance and both the related authorisation- (Sec. 91e[3] IRG) and Sec. 91f
IRG-decision.

It may be added that beyond these cases, it is debatable whether authorisation-de-
cisions can be reviewed by a court and, if so, which court has jurisdiction.® Arguably,
authorisation decisions regarding other assistance (such as those rendered within the
context of the EAW) should be subject to judicial review, since they are not only
based on intragovernmental considerations concerning the external relationship
with the other State but also include aspects of the protection of individual rights.
The German legislator missed the opportunity to provide a clarification thereto,*’
as the explanatory memorandum explains that decisions under Sec. 91e and 91f

8 BT-Drs. 18/9757, p. 30; Bohm believes that the defendant should be included by way of
interpretation in conformity with the Directive, Bohm, K. M., ‘Die Umsetzung der Euro-
péischen Ermittlungsanordnung’, Neue Juristische Wochenschrift 69 (2017), 1512, at 1514
with n. 20.

8 Cf. OLG Dresden, Decision, 30.11.2010, OLG Ausl 74/10, Neue Zeitschrift fiir Straf-
recht-Rechtsprechungs Report 2011, 146 f.; Rackow (n. 32), main Sec. 4. mn. 131.

8 See Worner (n. 9), main Sec. 4. mn. 616; also Bohm (n. 83), 1512, at 1514.

8% See Bohm, K. M. ‘Das Rechtshilfeverfahren’, in: H. Ahlbrecht et al. (eds.), Inter-
nationales Strafrecht (2™ ed. 2018), p. 216.

87 Despite the convincing counter-arguments, the view that the granting decision was not
subject to appeal still enjoys a certain popularity. The proponents of this view argue that legal
protection under the integration model is sufficient to ensure that the rights of the party
concerned are not violated (cf. Johnson, C., ‘§ 61 IRG’, in: H. Griitzner et al. (eds.), Inter-
nationaler Rechtshilfeverkehr in Strafsachen (Heidelberg: C.F. Miiller, 25" supplement
Apr. 2012), mn. 15.
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IRG do indeed affect individual rights and must therefore be subject to judicial re-
view.® Then again, the clarification in Sec. 91i(1) IRG only refers to the cases of
Sec. 61(1) IRG, as previously pointed out.

III. The EIO in Practice

The conlusions with regard to the German EIO practice are mainly based on ques-
tionnaires that have been circulated, filled in and returned via e-mail by the experts.
One of the evaluated questionnaires contains collective answers from a German law
enforcement agency. In one case, the information was collected through a telephone
interview. The assessments from the field come from 14 prosecutors (based in Augs-
burg, Bielefeld, Bremen, Detmold, Flensburg, Freiburg, Gera, Goéttingen, Hamburg,
Heilbronn, Itzehoe, Miinchen I, Osnabriick, Saarbriicken) and one defence lawyer
(Berlin).

1. The EIO Form

The utility of the form varies with regard to incoming EIOs. While about two
thirds of the practitioners report to not have encountered any difficulties in respect
of incoming EIOs, others point out that it was necessary to consult from time to
time with the issuing authority. It should be noted that this communication is not re-
garded as the formal consultation within the meaning of Article 11(4) of the EIO-Di-
rective. The subject of the aforementioned queries were the facts of the case or, par-
ticularly, the question of whether requested hearings should be conducted by the po-
lice, the Courts or the public prosecutor. Where documents are requested, it was
sometimes unclear whether they were to be obtained through a search. In one in-
stance, it has been criticised that the form did not provide for a checkbox to be ticked
in cases where documents are to be obtained from witnesses or defendants. The qual-
ity of translations is also addressed, particularly regarding cases of economic crime.

Experiences regarding outgoing EIOs appear to vary, too. Although there were no
refusals reported ‘due to problems with the EIO form’, nevertheless, the form was
often perceived to be confusing. In concrete terms, several practitioners propose
to provide for mandatory fields on the first page concerning the issuing authority
and the executing authority or for a cover page to render a separate cover note un-
necessary. Furthermore, it is reported by several practitioners that requested mea-
sures have been overlooked where an EIO relates to several investigative measures.

A further expert report suggests to completely restructure the form and place the
alleged facts at the beginning. Furthermore, one expert criticises Annex A, Sec. E.
The relevant information would potentially become confusing if several persons

% BT-Drs. 18/9757, p. 30.
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were involved, especially if they had witness and sometimes accused status. Finally,
Sec. G is criticised by one expert for not providing a field for the wording of an un-
listed offence.

2. Time Frames

Different experiences were reported regarding the time limit regime. One practi-
tioner explains that there are cases in which the deadlines cannot be met due to ex-
ternal circumstances (e. g. a witness does not appear). In some cases, however, it can
also be observed that outgoing requests are still processed hesitantly (about one fifth
of the reports accentuate this issue). By contrast, urgent requests under the EIO or
EIOs which are mediated through contact points (Eurojust, EJN) were evaluated
more positively.

3. Channels of Communication

As far as the transmission of an EIO is concerned, the most common way of send-
ing EIOs is by postal mail or (tele)fax. The use of e-mails is also reported in some
cases. In this respect, e-mails are encrypted or sent via the EJN. Some practitioners
report that additional information is sent by e-mail, save for personal data. Most of the
experts report that the electronic form is filled in (and then sent as a printed version).
The EJN site is very often used to obtain information about the other country in-
volved.

4. The Practical Experience with Non-Recognition/
Non-Execution Grounds

The rejection of an incoming EIO on the ground of disproportionality is only re-
ported by one practitioner. According to one other practitioner, in exceptional cases,
the request would be refused where it relates to a coercive measure, and the behaviour
described is not punishable under German law. Another practitioner refers to requests
relating to serious infringements in cases of proceedings involving petty offences. An
inconclusive request would be rejected. A majority of the experts reports that in prob-
lematic cases consultation with the issuing authority is sought. Several experts con-
firm that the substantive grounds for issuing the EIO are taken into account in the
proportionality assessment.

The majority of practitioners report that there has not been a refusal on the grounds
of a violation of fundamental rights, yet. In one case it is reported that an incoming
EIO was rejected with reference to Article 5 of the Basic Law (freedom of expres-
sion). The request in question was based on media reporting permissible under Ger-
man law, which the requesting State considered to be defamatory. Another expert re-
ports that the requested state claimed that fundamental rights’ protections demanded
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that bank account data could only be provided for a shorter period of time. The re-
quest was then limited accordingly.

Problems relating to double criminality appear to arise in certain areas of crime.
Concrete cases in which incoming requests had to be rejected are reported from the
area of sexual offences (non-registration as a convicted offender in the other State,
which is punishable in the other State) and (repeatedly) from the area of defamatory
offences. Also mentioned is the breach of maintenance obligation.”

With regard to outgoing requests being rejected due to double criminality issues,
one such request is mentioned from the field of commercial criminal law.

Roughly fifty percent of the experts state that a request would be rejected as soon
asitis apparent thatit is not aimed at evidence gathering, but instead at the freezing of
property. Where no such proceeding is described, it is reported that treatment as or the
reinterpretation into a request pursuant to Framework Decision 2003/577/J1 would be
examined or a discussion with the authority of the other State would be sought. Where
an EIO is intended for the purpose of freezing property only, one practitioner points
out that this will regularly result in a domestic money laundering investigation. In the
context of these procedures, the relevant provisional measures to secure confiscation
are undertaken.

5. Remedies

As regards the perspective of the defence the German system of legal remedies in
the field of other legal assistance is perceived as complex and insufficient. There is no
specific remedy. Legal protection against incoming investigation orders must there-
fore be obtained in the course of the national remedy (e. g. ‘Beschwerde’ [complaint]
pursuant to Sec. 304 StPO) against the requested measure.

IV. Conclusion

The European Investigation Order has arrived in German legal practice. Overall,
there are no fundamentally negative assessments from the judiciary. Specific criti-
cism relates in particular to the form. From a defence perspective the system of
legal remedies deserves criticism; it has not been reformed in the course of the im-
plementation of the Directive.

% For an explanation of both the term and crime, see <https://e-justice.europa.eu/content_
maintenance_claims-47-de-en.do?member=1#toc_1>, accessed 24 December 2022.
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Abbreviated National Report — Italy

By Laura Scomparin, Valeria Ferraris, Andrea Cabiale, Caroline Peloso
and Oscar Calavita

I. The Implementation of the Directive
of the European Investigation Order in the Italian Legal System

Italy has implemented the EIO-Directive by transposing the aforementioned Di-
rective 2014/41/EU by means of Legislative Decree no. 108 of 21 June 2017, entered
into force on 28 July 2017 (Italian Decree). The EIO-Directive was implemented by a
legislative decree: this is an act adopted by the Government having the force of alaw'.
The delegation to the Government was contained in European Delegation Law
no. 114 of 19 July 2015 (Annex B), which authorised the Government to transpose
directives and other acts of the European Union. In particular, Art. 1(1) EIO-Direc-
tive delegates the implementation of the directives listed in Annexes A and B to the
Government — the aforementioned directive is included in Annex B — and refers, with
regard to procedures, principles and guiding criteria of the delegation, to Arts. 31 and
32 of law no. 234 of 24 Dec. 2012 (‘General rules on the participation of Italy in the
formation and implementation of European Union legislation and policies’). The
transposition of the EIO Directive was delayed with respect to the deadline set out
in Art. 36 EIO-Directive — which provided 22 May 2017 as the deadline. Although
the Italian Government had already received the delegation to adopt the legislative
decree implementing the EIO-Directive by European delegation law no. 114 of 2015,
the delay was caused by the late planning of the text and the length of the process.

The EIO takes place in the criminal procedure. The only more precise reference is
contained in Art. 27 of the Italian Decree in the chapter related to the issuing proce-
dure for an EIO made by Italy: this Art. provides that the authorities which are en-
titled to issue an EIO are the Public Prosecutor or the judge in charge of the proceed-
ing ‘within the context of a criminal proceeding or a proceeding for the application of

"In Ttaly, the legislative decree is envisaged by Art. 76 of the Constitution of the Italian
Republic. It is an instrument by which the Chambers decide, either due to technical in-
adequacy or lack of time, to not discipline in detail a matter which is not covered by statutory
reserve. However, they reserve the right to establish the principles and guidelines, i.e. the
‘framework’ in which the Government will have to legislate. Legislation will be based on a
specific delegated law. If the government violates the powers indicated in the delegated law,
e.g. by adopting regulatory measures not provided for in the delegation, the relevant pro-
visions are affected by constitutional illegitimacy (called ‘excessive legislative delegation’).
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ameasure of patrimonial prevention’. The practical analysis conducted about the use
of the EIO by the Italian judicial authorities has shown that the EIO is used in the
preliminary investigative police or prosecutorial phase.

The Italian Decree takes into consideration the procedure of the EIO-Directive
from two points of views, depending on whether the Italian authority is the addressee
or the issuer of the EIO.

II. The Active Procedure

Art. 27 of the Italian Decree provides that the authorities which are entitled to
issue an EIO in Italy are the Public Prosecutor or the judge in charge of the proceeding
‘within the scope of their respective attributions’ and ‘within the context of a criminal
proceeding or a proceeding for the application of a measure of patrimonial preven-
tion’. Art. 27(2) provides also that ‘the national anti-mafia and anti-terrorism pros-
ecutors are informed of the issue of the order of investigation, with the purpose of
investigative coordination if it concerns investigations relating to the crimes referred
to art. 51, paragraphs 3-bis and 3-quarter, of the Code of Criminal Procedure’”. The
public prosecutor will be in charge of the orders issued during the preliminary inves-
tigations also when the object of their activities requires prior authorization on behalf
of the judge (for example, for interceptions). In fact, the incidental competence of the
judge for the investigations does not change the domain of the phase (Art. 43 of the
Italian Decree). The judge, on the other hand, will issue the orders in the stricto sensu
procedural phases: the preliminary hearing (for example, for the performance of ac-
tivities of probative integration pursuant to Art. 422 Italian Code of Criminal Proce-
dure [CCP]), the special rites that provide for activities of investigative integration
(for example, the abbreviated judgement, in the cases referred to in Art. 441(5)
CCP) and the ordinary debating judgement. In general, Italian authorities have no
specific issues in filling in the EIO form and they have no experience of rejecting
their EIOs requests. It is possible to observe how the public prosecutors’ offices
have developed proper competent pools dedicated to EIO in which the magistrates
and also the police forces work together.

II1. The Passive Procedure

On contrary, concerning the passive procedure, Art. 4 Italian Decree provides that
the Italian authority, public prosecutor or judge, shall execute the EIO for investiga-

2In Italy, there is a specific competence for anti-mafia crimes, aimed at stopping the
spreading of organized crime on the national territory. Therefore, the legislator decided to
create a specific competence of the Anti-Mafia and Anti-terrorism Prosecutor’s Office in
relation to certain types of crimes and in particular those listed in Sec. 51 of the Code of
Criminal Procedure.
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tions depending on whether an investigative or evidential act has to be carried out.
The Italian authority must carry out the execution by observing the forms expressly
requested by the issuing authority, provided they are not contrary to the principles of
the State legal system. The choice to identify in the public prosecutor of the capital of
the district the competent authority to execute the EIO is coherent with the Italian
procedural legal framework. Entrusting the investigative activity requested by a for-
eign authority to the public prosecutor or to the judge for preliminary investigations
seems more consistent with the proper vocation of these bodies, and more adequate
for efficiency reasons.

However, it can happen, according to Art. 5 of Italian Decree, that the investiga-
tion acts or evidence assumptions must be carried out by the judge, because the issu-
ing authority has made an express request in this sense or because the act has to be
made by the Judge according to Italian law. In this case, the prosecutor verifies the
existence of formal requirements of the investigation order and presents the request
for assistance to the judge for the preliminary investigations (GIP), which authorizes
—butit is not clear with what type of measure — the execution after verification of the
conditions for the recognition of the investigation order (see above IL.). In this case,
the judge executes the order in accordance with Art. 127 CPP which provides a con-
fidential procedure in closed session except if the issuing authority asks for different
forms, and on the condition that they are not contrary to the principles of the State
legal system (Art. 5 Italian Decree).

In the passive procedure a recognition of the EIO is always requested. The public
prosecutor is the only receiving authority and no measure can be ordered by the police
alone. The evaluation of the Prosecutor concerns:

— the existence, in the specific case, of situations which hinder the recognition and
execution of the European Investigation Order, provided for by Art. 10 Italian De-
cree;

— the condition of immunity granted by the Italian State to the person against whom
proceedings are being brought;

— the damage to national security that could result from the execution of the inves-
tigation order;

— the violation of the prohibition of non bis in idem if the person subject to the pro-
ceedings has already been definitively judged on the same facts;

— incompatibility with the obligations under Art. 6 TEU and the CFR;

— the verification of the principle of double incrimination: the order of investigation
cannot be recognized if the act for which it was issued is not punishable by Italian
law as a crime, regardless of the constitutive elements or legal qualification pro-
vided for by the law of the issuing State (Art. 10(1) lit. f Italian Decree), except for
the exceptions to the double criminality provided for in the Art. 11 Italian Decree.
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There are no particular inspections about the authority when the EIO is issued by a
Prosecutor, in this case it’s generally executed. Art. 4 Italian Decree provides that the
EIO is recognised by a motivated decree issued by the public prosecutor in the Court
of the district where the requested actions must be carried out. In the event that an
investigation order is issued, in the same or in another procedure, to supplement
or complete a previous order, recognition and execution are delegated to the compe-
tent prosecutor for the initial procedure. Consequently, all measures requested with
an EIO must be ordered under the supervision of the public prosecutor or proceeding
judge. In the explanatory report to the Italian Decree is indicated that the validation
procedure requires that to the public prosecutor and the judge is assigned a role of
control, and not only of a formal nature, concerning the existence of the conditions
for the recognition of the investigation order.

In the case in which the Italian authorities receive an EIO request, more difficul-
ties arise from the improper use of the form EIO by the requesting authorities. In ad-
dition to consider the form sometimes as irrational and illogical, the main problems
observed by the Italian authorities concerns that very often personal details, like the
place of birth of the person, are not specified. This makes hard to proceed with the
identification of the people. Other problems arise from the fact that issuing author-
ities don’t describe well the fact for which they proceed with the request for an EIO. A
lot of problems concern the translation quality: getting high quality translations occur
not to use English language, but other languages. Moreover, some judicial authorities
tend to adapt the form: sometimes they only translate the model, but do not use the
real form set forth by the Directive: in doing so, they refuse to cooperate.

It appears that, facing these problems arising from the use of the module, author-
ities use very often the consultation procedure and they use almost always informal
channels between them, particularly when it comes to countries with which a close
relationship is hinged. This process involves the exchange of email of directs call,
also by means of the liaison magistrates: the authority talks directly in order to re-
quest other information and to ensure the execution of the EIO. Practitioners tend
also to use cooperation and informal channels to complete the information on the
condition that the formal requirements are respected: this practical solution allows
to ensure a good operativity of the EIO across countries. Only when some essential
aspects are missing or when there is no absolute respect for the EIO module, the au-
thorities refuse the EIO.

IV. Language; Timeframe and Modality of Transmissions of EIO

Art. 32(4) of the Italian Decree states that ‘The investigation order shall be trans-
mitted in the official language of the executing State or in the language specifically
indicated by the executing authority’. The language accepted for the EIO is Italian,
but even if the website of the European Judicial Network indicates only Italian, in
case of urgency English is also accepted: while waiting to translate the EIO into
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the language of the country of execution, an English version is sent while waiting to
find an interpreter who then relays it in the required language.

Concerning the channel of transmission of the EIO, Art. 32 Italian Decree (called
Transmission of the Investigation Order) states that ‘The Investigation Order and any
communication concerning its execution will be transmitted to the executing author-
ity in a suitable form to ensure the authenticity of the origin, also with the help of the
central authority if necessary’. And Art. 32(2) and (3) specifies that ‘the transmission
may take place via the telecommunications system of the European Judicial Net-
work’ and that ‘the executing authority shall be identified also with the help of
the European Judicial Network’.

Concretely, it appears that the use of EIO’s electron model is not systematically
used by authorities and a lot of exchanges between issuing and receiving authorities
take place very often by phone or email. It also appears that the European Judicial
Network website is widely used and consulted by the authorities, particularly to
find the addresses. But some problems arise from practice about channel of commu-
nications: it has been pointed out that sometimes the authorities don’t reply to com-
munications and there is also a lack of security in the system of communication by e-
mail system: many countries don’t have a certified mail system which raise the prob-
lem of the security of the data transmitted. The same problems concern the case in
which the documents of a country contain a lot of data and the documentation is very
voluminous. In this case, the use of traditional channel of communication can be
problematic, in particular if it’s sent by e-mail. The creation of a virtual space —
like a cloud or an electronic platform — is encouraged because it is easier for author-
ities to share data and the electronic format of the EIO module.

Concerning the frame-time experience, Italian legislation has set a time limit for
the recognition and execution of the EIO in accordance with Art. 4 Italian Decree.
The public prosecutor of the capital of the district in which the requested acts are
to be carried out must, by the way of a motivated decree, recognize the order of in-
vestigation within thirty days since its receipt or within a different period indicated by
the issuing authority, and in any case no later than sixty days. Execution shall be car-
ried out within the following ninety days, observing the forms expressly requested by
the issuing authority if they are not contrary to the principles of the State’s legal sys-
tem. Art. 4(3) provides, however, that recognition and enforcement execution shall
take place as soon as possible, if indicated by the issuing authority, when there are
reasons of urgency or necessity. According to the report of the Ministry of Justice, the
terms are to be intended as not entailing any disqualification (they called ‘ordinatori’
terms)’. In respect of time-limits, an appeal procedure is provided for; however, the

* Non-peremptory terms do not produce any legal consequences for the person who has not
complied with them, except where the Judge, after a purely discretionary assessment, decides
that the expiry of the time limit has led to a situation incompatible with the nature of the legal
act for which the time limit was laid down. They are opposite to mandatory terms refers to
terms with deadline that is considered essential, otherwise it will result in the loss of the
possibility of carrying out that procedural activity which was linked to it.
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time limit for appealing is not included in the time limits for recognition and execu-
tion. They start from the communication mentioned in Art. 4(4) (i.e. the communi-
cation of the decree of recognition which is communicated by the secretariat of the
public prosecutor to the defender of the person under investigation within the time
limit set for the purposes of the notice to which he is entitled under Italian law for
the performance of the act). Art. 13 Italian Decree provides for a system of appeal
so that within five days the person under investigation and his or her lawyer may,
against the decree of recognition, file an objection to the judge for preliminary inves-
tigations.

In general, the time frame is considered reasonable and appropriate and Italian
authorities meet the deadlines without major problems. In fact, when the timetable
is not respected this is due to the fact that requesting States ask for some special in-
vestigations (e. g. banking inspections) which require more time. The need to proceed
urgently is determined by the police and the Italian authorities said that they try to
respect it and use Eurojust or other contact points of the European Judicial Network
or even by making requests by email, telephone, fax — if these channels are allowed
and under the condition that the order will be sent later by paper.

V. The Role of the Central Authority

Art. 2 of the Italian Decree contains the definitions and indicates that the central
authority is the General Directorate for Criminal Justice — Office II — International
Cooperation of the Italian Ministry of Justice. The Italian legal system has chosen
direct transmission between the judicial authorities, both for the profile of the trans-
mission of the order and for any further communications. Although Art. 7(3) EIO
Directive allows a central authority to transmit and receive orders administratively,
it was preferred not to aggravate the procedure. The intervention of the central au-
thority is restricted to the functions of assisting the Italian judicial authorities as is-
suing authorities where necessary.

There are various references to the central authority and its prerogatives in the Ital-
ian Decree. The Ministry may be called on to assist ‘if necessary’ in the event of dif-
ficulty in communicating with the executing authority or when problems arise as to
the origin and authenticity of the document, in accordance with the provisions of the
Directive (Art. 32 “Transmission of the order of investigation’). Art. 4 Italian Decree
establishes an obligation of communication ‘in any case a copy of the investigation
order received shall be transmitted to the Ministry of Justice’ in order to allow the
central authority to know the investigation orders received from the national judicial
authority. Art. 15(2) Italian Decree provides that, in case of significant charges, the
public prosecutor must inform the issuing authority and the central authority, in order
to consider the share of the resulting charges with the issuing State. Art. 39 Italian
Decree called ‘Request for a hearing by videoconference or other audiovisual trans-
mission’ provides that if the executing authority does not have the necessary techni-
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cal means or access, the judicial authority which issued the order for investigation
may make them available through the central authority. Preventive notification to
the central authority is recommended within the following limits. In fact, the letter
and the whole regulatory framework of the Directive do not allow the Minister to rec-
ognize inhibitory powers.

VI. The Proportionality of the EIO

The Italian legislation has fairly faithfully transposed the spirit and the substance
of the EIODirective: as issuing State, the Italian legislation paid attention to the re-
spect of the principle of proportionality. The Italian Decree encompasses the princi-
ple of proportionality in Art. 7: this disposition underlines the concrete evaluation of
the functionality of the instrument with regard to the pursued objectives and the non-
redundancy of the requested and it is one of the criteria that the authorities have to
evaluate. As a result, a violation of proportionality is always subject to the same
screening of legal articles. The assessment takes place by comparing the evidentiary
requirements of the investigation, the seriousness of the conduct and the compression
of the fundamental rights of the suspect.

A violation of proportionality can therefore result from the violation of a funda-
mental right, but the assessment about proportionality is more complex when an in-
vestigative act is requested in execution of an EIO but the investigative framework is
unknown by the receiving authorities and the request act is particularly invasive, ac-
cording to the internal legislation. In general, the Italian authorities claim to avoid
refusing the EIO on grounds of proportionality for reasons of cooperation between
countries, often not knowing the general context of the investigation. In effect, the
reference standard is always the impact of the measure on the fundamental rights
of the suspect in the light of the internal procedural system: for this reason, clarifi-
cation between authorities is always necessary. Sometimes if the other authorities do
not cooperate, a refusal of the EIO based on a non-recognition ground is possible: for
example, in a case in which France asked Italy to wiretap a large number of tele-
phones, the Prosecutor realized that French legislation was different from Italian
one, so he asked for the investigation files to be sent in order to understand more
about the facts and the context of the wiretapping operation request. Because the in-
vestigation files were not transferred, he refused the EIO. In this case, the Prosecutor
considered that it was impossible to assess the proportionality of this maximum in-
terception request in the light of compliance with the guarantees provided by domes-
tic law without taking into account the framework of the investigation in the request
country.
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VII. Special Methods of Execution and Guaranteed Acts
of Investigations

Art. 9 (Special procedures for execution) of the Italian decree provides that when
the act required for the execution of the investigation order is not provided for by
Italian law or when the conditions required by Italian law for its execution do not
exist, the public prosecutor, after notifying the issuing authority, must proceed to
the execution of one or more other acts that are suitable for the achievement of
the same objective. It must therefore be deduced that the Italian State accepts to
carry out an investigative measure only when it is provided for by national law
and only if the conditions which would make it executable on the national territory
are met.

This is also the case in which the Italian system provides that some evidentiary
activities can be carried out only in relation to certain types of crime and/or in the
presence of a minimum thresholds of punishability. If the Italian system does not
allow the execution of unforeseen measures, but still allows the execution of acts,
albeit different, suitable for the achievement of the same purpose.

Otherwise, it should also be considered that the atypical evidence is admitted by
the Italian system, based on Art. 189 CPP. In such a case, the legislator requires the
judge first of all to examine the aptitude of the evidence to verify the facts and sec-
ondly to ascertain whether the assumption may lead to an infringement of the per-
son’s moral freedom. In any case, before admitting it, the parties must be put in a
position to exercise their right to be heard. However, if the evidence is not regulated
by law and if it is an evidence acquisition that affects a Fundamental Right, it is nec-
essary to have an express discipline in accordance with the rule of law. Acts of in-
vestigation who affect fundamental rights must be regulated by law in the cases
and in the modalities of Art. 13, 14 and 15 of the Italian Constitution.

This general rule is also confirmed by Art. 23(1) and (2) Italian Decree with regard
to interceptions requested by foreign authorities, which must be carried out with the
assistance of the Italian authority. The disposition in fact provides that operations
must be authorized by the judge for preliminary investigations ‘as long as the con-
ditions of admissibility provided for by national law are observed’. However,
Art. 24(2) Italian Decree outlines, in relation to interceptions to be carried out with-
out the assistance of the Italian authority, a special rule less respectful of national
requirements: it is only prescribed that the judge for preliminary investigations in-
formed of the operations must order ‘the immediate cessation’ of the operations if
the interceptions have been ordered in relation to offenses for which, according to
national law, ‘are not allowed’. It has been pointed out that the literal content of
the prescription seems to apply only to the provisions of Art. 266 and Art. 266bis
CPP - that identifies offenses for which wiretapping is possible — and not to other
requirements for admissibility set out in Art. 267 CPP. This would mean that, in re-
lation to the foreign interception measures discussed, the logic of mutual recognition
would apply almost entirely. It is an interpretation that is confirmed in some passages
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of the explanatory report to the decree, according to which, in this case, it would be
sufficient to only formally screen for the recurrence of a title of crime that, in the
internal system, allows access to the means of evidence. It would not be conceivable
to require foreign authorities to venture into calibrated assessments of the typical
forms of the Italian system, probably foreign to the habits and culture of the request-
ing State. If this were the case, it would be possible to use extremely invasive inves-
tigative tools for privacy on the Italian territory, without any investigation into the
existence of the historical premises for justifying them. Such an outcome would
be incompatible with the obligation to respect fundamental rights, which is clearly
laid down in Art. 1(4) EIO-Directive and Sec. 1 Italian Decree.

VIII. Case of Refusal of EIO

Sec. 10 of Italian Decree regulates the grounds for refusing an enforcement re-
quest of an EIO in accordance with the provisions of Art. 11 EIO-Directive. Enforce-
ment may be refused if: (a) ‘the order of investigation transmitted is incomplete or the
information contained in it is manifestly erroneous or does not correspond to the type
of act requested’.

That hypothesis reproduces the ground for refusal of Art. 16(2) lit. a) EIO-Direc-
tive which provides that, without prejudice to Art. 10(4) and (5) EIO-Directive, the
executing authority must inform the issuing authority immediately and by any means
available: (a) if it is impossible for the executing authority to take a decision on rec-
ognition or enforcement because the form in Annex A is incomplete or manifestly
incorrect. Point (b) of the Sec. 10 Italian Decree states that the EIO shall not be rec-
ognized and enforced if ‘The person against whom the proceedings are being con-
ducted enjoys immunities recognized by the Italian State which restrict or prevent
the exercise or continuation of criminal proceedings’.

This provision refers to Art. 11(1) lit. a) EIO-Directive which states that the ex-
ecuting authority may refuse enforcement or recognition where the law of the exe-
cuting State provides for immunity or privileges which make it impossible to enforce
the EIO, or rules on the determination and limitation of criminal liability relating to
freedom of the press and freedom of expression in other media which would make it
impossible to enforce the EIO.

Moreover, this provision for refusal is linked to Art. 9(4) Italian Decree which
states that: ‘If authorization to proceed is necessary to carry out the act which is
the subject of the order for investigation, the public prosecutor shall request it without
delay’. Consequently, if the privilege or immunity is revoked by an authority of the
executing State, the executing authority must transmit the request to that competent
authority without delay. This case is related to the provisions of Art. 11(5) EIO-Di-
rective which states that, in the case referred to in para. 1(a) — or the hypothesis of
refusal on the grounds of immunity or privilege — the executing authority must
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promptly forward the request to the competent authority to waive the immunity or
privilege.

Point ¢) states that that the execution of the EIO could be refused if it is execution
can be ‘prejudicial to national security’. This case resumes the hypothesis of
Art. 11(1) lit. b) EIO-Directive. Art. 10(1) lit. d) EIO-Directive says that the execu-
tion of the EIO must be rejected if ‘the information supplied shows that there has been
a breach of the prohibition on subjecting a person, who has already been finally tried,
to a retrial for the same acts’.

This situation is in accordance with Art. 11(1) lit. ¢) EIO-Directive and recital
(17) of the Directive (with regard to the prohibition on Art. 10 EIO-Directive) pro-
vides the refusal if ‘there are reasonable grounds for believing that the execution of
the requested act in the order of investigation is incompatible with the State’s obli-
gations under Article 6 of the Treaty on European Union and the Charter of Funda-
mental Rights of the European Union’. This situation is in accordance with Art. 11(1)
lit. ) EIO Directive. Finally, Art. 10 lit. f) Italian Decree provides for a refusal if ‘the
act for which the investigation order has been issued is not punishable by Italian law
as a crime, regardless of the constituent elements or legal qualification identified by
the law of the issuing State, except as provided for by art. 9, paragraph 5, and 11°.

Art. 101it. f) Italian Decree combines Art. 11 lit. g) and lit. h) EIO Directive, both
of which give rise to a lack of punishment, into a single provision.

The Italian legislation provides also additional non-recognition grounds for spe-
cific investigation measures set in Art. 22 to 31 EIO Directive. As part of the measure
aimed at the temporary transfer of a detained person in the issuing State, Art. 16 Ital-
ian Decree evokes the cases of refusal formulated by Art. 22 EIO Directive for the
same act of investigation. The case in which the detainee refuses his consent to the
transfer, according to Art. 16 Italian Decree, entails that the order of investigation
issued cannot be execute. On the other hand, Art. 16 does not provide anything
for the hypothesis of Art. 22(2) lit. b) EIO Directive according to which the transfer
could be refused even if it prolongs the person’s detention.

Art. 23(2) EIO Directive — related to the transfer of the detainees to the issuing
State — provides that the specific refusal grounds of Art. 22(2) lit. a), must apply
also to this case of Art.23. However, Art. 17 Italian Decree — concerning the
same situation as Art. 23 EIO Directive (referred to the transfer of the person held
in custody to the executing State) — does not reproduce the same specific grounds
for refusal envisaged by Art. 16 in the case of a transfer of a person held in the issuing
State.

With regard to hearings via videoconference, Art. 18(2) Italian Decree provides
that a hearing by videoconference or other audio-visual transmission of the person
under investigation, of the accused, of the witness, or of a technical adviser or an ex-
pert may be held only if they allow it, in accordance with Art. 24(2) lit. a) EIO Di-
rective. On the other hand, the possibility of Art. 24(2) lit. b) EIO Directive concern-



Abbreviated National Report — Italy 79

ing the refusal of execution when this investigative measure is contrary to the funda-
mental principles of the law of the executing State it is not envisaged. It is not ex-
pressly provided for by Art. 18 Italian Decree. It must be considered, however,
that the more general provision of Art. 9 Italian Decree — which states that where
the act of investigation required for the execution of the EIO is not provided for
by Italian law or where the conditions for its completion do not exist — sets forth
that the prosecutor provides for the performance of different acts that can be applied.
Itis not expressly provided for in Art. 18. On the contrary, an offence against the fun-
damental principles of the state of execution can be justified.

Art. 20(1) Italian Decree makes it possible to obtain information and documents
from banks and financial institutions by combining the two cases provided for by
Art. 26 and 27 EIO Directive, respectively, on the acquisition of information relating
to bank accounts and banking operations. Art. 26(6) and 28(5) EIO Directive pro-
vides that the act may be refused ‘if the execution of the investigative measure
would not be authorised in a similar domestic case’, but Art. 20 of the Italian Decree
does not specify this case.

Art. 28 EIO Directive on ‘Investigative measures involving the obtaining of evi-
dence in real time, continuously and for a specified period’ is transposed into
Art. 20(2) Italian Decree, which refers to the obtaining of computer or telematic
flows in real time from banks and financial institutions.

Art. 29 of the EIO Directive, on the other hand, refers to infiltration operations,
providing that, in addition to the grounds for non-recognition and non-execution
set out in Art. 11 EIO Directive, the executing authority may refuse to execute an
EIO when:

— the execution of the infiltration operation is not authorized in a similar internal
case or

— it has not been possible to reach an agreement on the modalities of infiltration op-
erations.

This is reflected in Art. 21 Italian Decree (Undercover Operations) where it is pro-
vided that the investigation order for carrying out undercover operations is recog-
nized and implemented in accordance with the provisions of Art. 9 of Law 146 of
16 March 2006.

With regard to wiretapping, Art. 30(5) provides that ‘in addition to the grounds for
non-recognition or non-execution set out in art. 11, the execution of the EIO referred
to in paragraph 1 may also be refused if the investigative measure concerned is not
admitted in a similar internal case. The executing State may make its decision to ex-
ecute an EIO subject to the conditions applicable in a similar domestic case’.

This indication seems to have been transposed in Art. 23 (Interception of telecom-
munications with the technical assistance of the Italian judicial authority) according
to which “The recognition of the investigation order issued for the interception op-
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erations shall be carried out, by the public prosecutor of the Court of the capital of the
district referred to in the Art. 4, if the conditions of admissibility provided for by na-
tional law are met’. The interception ordered on the basis of the EIO can therefore be
refused when the conditions which make the interception possible under national law
do not exist.

Likewise, an hypothesis of refusal is provided for also in the case of the so-called
‘routing’ provided by Art. 31 EIO Directive and transposed in Art. 24 Italian Decree,
that is the case where the interception of telecommunications is authorized by the
competent authority of a Member State and the communication address of the person
subject to the interception is used on the territory of another Member State whose
technical assistance is not necessary to carry out the interception. Such hypothesis
of refusal, illustrated in Art. 31(3) lit. a) and b) EIO Directive, states that the com-
petent authority of the notified Member States may refuse the interception in case
where the interception would not be authorized in a similar domestic case. This
case is transposed in Art. 24(2) Italian Decree which states that the judge for the pre-
liminary investigations must order the immediate cessation of the operations if the
interceptions have been ordered in reference to an offence for which, according to
the internal system, interceptions are not allowed and give contextual communication
to the public prosecutor. It is therefore confirmed that Italian law provides for the
refusal of recognition in cases where the interception operation is not possible
under national law.

IX. European Investigation Order and Fundamental Rights

The Italian Decree refers constantly to ‘fundamental rights’. Art. 1 (Provisions of
principle) states that the Italian Decree — which implements the EIO Directive 2014/
41/EU of the European Parliament and of the Council of 3 April 2014 in Italian na-
tional law — was drafted in compliance with the principles of the law and the Charter
of Fundamental Rights of the Union European Union in the field of fundamental
rights, as well as in the field of freedom and due process. This provision does not
expressly refer to the rights protected by Art. 6 TEU; it refers only to those protected
by the CFR and to the principles of the constitutional system.

However, that provision refers to dispositions that govern the protection of the
rights of the person in the criminal trial, as in Art. 2, 3, 13, 14, 15, 24, 27, 111
and 112 of the Italian Constitution. From this perspective, the ‘programmatic nature’
of this rule can be highlighted at the beginning of the Italian Decree, which finds im-
plementation throughout the dynamics of application of the EIO, as can be seen from
Art. 4(2), Art. 10(1), lit. e) and Art. 33 Italian Decree. Also Sec. 4(2) Italian Decree
states that the execution of the EIO shall be made by the Italian authority (prosecutor
or judge in charge of the proceeding) in accordance with the forms expressly request-
ed by the issuing authority, if these conditions are not contrary to the principles of the
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legal system of the Italian State*. Art. 10(1) lit. f) Italian Decree provides the refusal
of EIO execution when there are serious grounds for considering that the execution of
the requested act in the order of investigation is not compatible with the State’s ob-
ligations under Art. 6 TFEU and the CFR.

The problem of coordination between European law and internal principles, both
of which are responsible for protecting fundamental rights, appears in the relation-
ship between lex loci — the law of executing State where evidence is located — and lex
fori — the law of the issuing State where the evidence is to be used. It is therefore
necessary to define the meaning of the concept of the principles that would preclude
the execution of the EIO. It would be possible to attribute the value of ‘counter-limits’
to these principles, which the state of execution places in relation to the indications of
the lex fori in order to protect its area of sovereignty’. These principles should there-
fore be interpreted restrictively, since they are intended to protect only the core set of
essential rights of the national legal order®. According to this interpretation, the Ital-
ian State must observe its constitutional principles even in the context of evidentiary
mutual legal assistance. The expression of Art. 11(1) lit. f) EIO Directive, which pro-
vides a ground for refusal if the execution of the investigative measure would be in-
compatible with Art. 6 TEU and the CFR, is in accordance with EU law, in particular
with the principles of equivalence and proportionality of CFR: in fact, according to
Art. 53, EU law should in principle guarantee fundamental rights a level of protection
no lower than that which they receive in other systems with which the Union inter-
acts: the European Convention of Human Rights (‘ECHR’) system, national systems
and international law. This principle is more an ideal aspiration than a solution that is
always feasible in practice: there are situations where equivalence could only be
achieved at the cost of frustrating the Union’s objectives: this is why the principle
of proportionality provided by Art. 52(1), deals with the principle of equivalence’.
Moreover, the CJEU is showing great sensitivity to the objectives of the Union in
the field of judicial cooperation, often invokes the need of protecting the ‘primacy’,
‘unity’ and ‘effectiveness’ of EU law, and not always adequately justifies the result-

* Kostoris, R. E., ‘Ordine di investigazione europeo e tutela dei diritti fondamentali’,
Cassazione Penale 37 (2018), 1439, 1441.

® The theory of the counter limits turns around the concept that Italy can accept the limi-
tations of sovereignty — as provided by Art. 11 of the Italian Constitution — coming from the
supranational orders, but with the limit of the fundamental principles of the constitutional
order. This is developed in some decisions of Italian Constitutional Court: (Corte cost.),
no. 117 (23 March 1994); Corte cost., 27 Dec. 1965, no. 98; Corte cost., 21 Apr. 1989,
no. 232. Draetta, U., ‘Diritto dell’Unione europea e principi fondamentali dell’ordinamento
costituzionale italiano’, Il Diritto Dell’Unione Europea, 12 (2007), 13, 14.

® Kostoris, R. E., Processo penale e paradigmi europei (Turin: Giappichelli, 2018), p. 135.

" Mangiaracina, A., ‘L’ acquisizione “europea” della prova cambia volto: 1'Ttalia attua la
Direttiva relativa all’ordine europeo di indagine penale’, Diritto Penale e e Processo 24 (2018),
158 ff.
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ing restrictions on fundamental rights. This is the failure, in particular of the ‘Melloni
judgment’®,

In this context, it is the responsibility of the national judicial authorities called to
apply the EIO-Directive to observe very strictly Art. 52 and 53 CFR. The Directive
provides the means to achieve this objective: a split proportionality check between
the issuing and executing authorities, which is implemented through the checks pro-
vided for in Art. 6(1), 1(4), 9(2), 11(1) lit. f, 10(3) and 14(7) EIO Directive. This is
made possible by the open formulation of the EIO Directive and the receipt national
act, which, while requiring compliance with the formalities and procedures indicated
by the issuing authority, the fundamental principles of the law of the executing State
and the fundamental rights of persons, constitute open rules. These rules must be
filled with content on a case-by-case basis by the judicial authorities called upon
to gather and use evidence, on the basis of autonomous balances between the values
at stake and taking account of the indications of the supreme judge as regards the
interpretation of Union law’. In fact, the CJEU is the judicial authorities that dialogue
directly through the instrument of preliminary rulings.

X. Role of the Defence and Rulings of the Italian Courts

There is no express reference to the lawyer as the person who can directly issue the
European Investigation Order in the Italian decree. Art. 27, which limits itself to
identify the public prosecutor and the judge as persons authorised to apply for an
EIO, specifies that the judge shall issue the order after hearing the parties.

However, Art. 31 provides that an investigation order can be issued by the public
prosecutor or by the judge at the request of the defence. The paragraph 1 of Art. 31
states that “The defender of the person under investigation, the accused, the person for
whom the application of a preventive measure is proposed, can ask the Public Pros-
ecutor or the judge who proceeds to issue an investigation order’. The request shall
contain, on pain of inadmissibility, the act of investigation or evidence and the rea-
sons justifying its execution or implementation (para. 2). If the Prosecutor decides to
reject the request of the defence, he shall issue a motivated decree.

The position of the defence does not, however, seem to be sufficiently taken into
account: the defence has only the possibility to request indirectly the issuance of an

8 CJIEU, Judgement of 26 Feb. 2013, C-399/11 (Melloni), ECLI:EU:C:2013:107: ¢f. Ma-
nacorda, S., ‘Dalle carte dei diritti a un diritto penale a la carte’, Diritto Penale. Contempo-
raneo online (17 maggio 2013), available at https://archiviodpc.dirittopenaleuomo.org/upload/
1368649563MANACORDA%?202013a.pdf, last accessed at 10 Jan. 2022.

? For a detailed analysis of the use of the EIO in respect of fundamental rights, see Daniele,
M., ‘Le metamorfosi del diritto delle prove nella direttiva sull’ordine europeo di indagine
penale’, Diritto Penale Contemporaneo — Rivista Trimestale, 4 (2015), 82, 92 ff, available at
https://dpc-rivista-trimestrale.criminaljusticenetwork.eu/pdf/daniele_4_15.pdf, accessed 5 Jan-
uary 2022.
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EIO and, moreover, cannot appeal against the refusal decree of the Prosecutor refus-
es. It was also pointed out that the defensive investigations cannot take into account
because the defence lawyer cannot ask to the Prosecutor to issue an EIO in conse-
quence of the defensive investigation'®. It is also noted that the decree does not pro-
vide the possibility of ensuring effective participation of the lawyer in the procedure
abroad, ensuring the possibility of a double defence and a system of free legal assis-
tance in Europe. The need to appreciate more broadly the problem of the defence in
the EIO also arises from the difficulties in finding translators and ensuring a good
level of translation.

The recognition phase therefore appears to be of fundamental importance from the
point of view of the protection of the suspect’s rights of defence and the possibility for
the latter to appeal against the EIO’s recognition decree concerning him. The secre-
tariat of the Public Prosecutor has to proceed with the communication (i.e. notifica-
tion) of the recognition decree to the defence counsel of the person under investiga-
tion within the time limit set by Italian law for the completion of the act; but if it is an
act which the defence counsel has the right to attend without being notified in ad-
vance, in accordance with Art. 365 CPP, the recognition decree must be communi-
cated at the time of the completion of the act or ‘immediately after’ (Art. 4(4) Italian
Decree). Moreover, it is fundamental, considering that the decision to recognise the
EIO depends not only on the issuing authority’s preliminary requests, but also on the
verification that the enforcement authority must operate with regard to the respect of
the fundamental principles of its internal system, that the decree is usefully transmit-
ted to the defence, which can validly challenge the complex assessment underlying
the recognition only by examining it.

The absence of the decree of recognition is therefore able to change the procedural
sequence that should protect the effective intervention of the suspect in the procedure
of which herein, configuring a general nullity to intermediate regime, referred to in
Art. 178(1) lit. ¢) CPP.

On the other hand, in the case where the recognition decree is however materially
issued, but late with respect to the deadlines provided for by the legislation, there is a
concrete risk of frustrating the protection of the rights of the suspect: all validation
and execution operations must, in fact, respect certain and rapid deadlines.

The Italian Supreme Court of Cassation, in a case where the German judicial au-
thority had asked Italy to carry out some acts of search and seizure against a person
suspected of tax evasion, found a clear violation of Art. 4(4) of the decree''. The pros-
ecuting body had, in the meantime, carried out the requested activities, carrying out
the searches and seizures on 24 May and ordering, on 5 June, non-repeatable tech-
nical assessments pursuant to Art. 360 of the Italian Criminal Code for the copying

' Should be provided the possibility of using the EIO for defence investigations and ma-
ximise the participation of the defense counsel in the procedure by integrating its presence on
the exchange platform.

' Cass. Pen. Sez. VI, Judgement of 7 Feb. 2019, n. 14414.
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operations of the seized I'T material, sending, on that date, the prescribed notice to the
suspect. Also, the belatedly issued or communicated acknowledgement therefore al-
ters the procedural sequence aimed at ensuring the correct intervention of the suspect
in the proceedings and therefore generates a nullity under Art. 178(1) lit. ¢) CPP'.

By this rulings, Italian Court of Cassation has specified how the specific nature of
the recognition decree radically excludes an equivalence between the procedure that
consists in adopting and subsequently communicating the recognition decree and its
partial or complete transposition into the ‘body’ of another act issued by the enforce-
ment authority, since these two acts are ‘governed by different assumptions, func-
tions and purposes’.

The above jurisprudence, enhancing the role of the recognition decree issued by
the Public Prosecutor, also points out the importance of opposition as a means of ap-
peal granted to the suspect or his defence counsel and closely connected to the rec-
ognition order. The remedy referred to in Art. 13 of Legislative Decree no. 13, al-
though it does not have the suspensive nature of investigative acts, is in fact linked
to the recognition of the EIO because it is only from this measure, which contains a
careful assessment made by the enforcement authority also and above all with regard
to the fundamental rights of the individual, that the defence can take a position, for the
first time, on the EIO that concerns it. Specific rules govern the case in which the EIO
has as its object the seizure of evidence: in such a case, the person from whom the
evidence or property has been seized and the person who would be entitled to its res-
titution before the judge, who will decide in chambers, may also lodge an opposition.
Subsequently, these subjects, in addition to the Public Prosecutor, will be able — al-
ways in the sole context of the evidence seizure for the purposes of proof — to appeal
to the Supreme Court for violation of the law within ten days of the communication or
notification of the judge’s decision, on the basis of paragraph 7 of Art. 13 of decree.

The opposition therefore plays an essential role in that, if accepted by the GIP, itis
aimed at obtaining the annulment of the recognition decree and thus makes it possible
to interrupt the execution of the EIO and avoid the transmission of the evidence to the
foreign authority, although this effect can only be obtained with certainty if the evi-
dence has not yet been transmitted to the issuing authority of the EIO. More problem-
atic is the hypothesis, on the other hand, where the transmission has already taken
place and, subsequently, the GIP accepts the opposition: in this case, it is necessary
that the executing State that has subsequently transmitted the evidence should make

"2 However, some case-law considers that the consequences of an incorrect issue of the
recognition decree constitute a different kind of procedural invalidity, on this point see Ca-
lavita, O., ‘Ordine europeo di indagine e rimedi interni: riflessioni sulle prime applicazioni
giurisprudenziali’, La legislazione penale (2021), available at https://www.lalegislazione
penale.eu/wp-content/uploads/2021/09/Calavita-Approfondimenti-1.pdf, accessed on 04 April
2022.
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an effort to make it known that the decree of recognition issued by the Italian judge is
null and void".

Opposition is therefore the first moment in which the suspect and his defence
counsel can express their position on the request for evidence submitted by means
of EIO and it seems that it is the only way in which such a challenge can be asserted,
except in the case expressly provided for in the Art. 28 of the decree authorising the
suspect/defendant, his defence counsel or the person from whom the evidence or
property has been seized or who would be entitled to have it returned, to submit a
request for review by the EIO pursuant to Art. 324 CPP. The Court of Cassation
had in fact sketched out the possibility of a competition of means of appeal under
which the suspect or his lawyer could present the opposition provided for by
Art. 13 of Decree, but also the so-called ‘riesame’ provided for by Arts. 257 and
324 of the Criminal Code, however, this latter possibility was excluded. The Italian
Court of Cassation has in fact denied the possibility to act with the ‘riesame’ stating
that it would end up allowing ‘the initiation of two autonomous and parallel appeal
procedures (...) with completely uncoordinated effects between them’ since a double
track of protection is not admissible’'*. This solution of Italian case law seems to be
preferable in accordance with the provision of Art. 14(2) EIO Directive under which
the substantive reasons leading the foreign authority to issue an EIO can only be chal-
lenged by an action brought before that authority, therefore, before the enforcement
authority, it will only be possible to challenge the recognition decree alone and not
the investigative act itself.

" This can be linked to what has been noted about the need to ensure legal assistance
across different countries; — providing financial support by creating support for the expenses
due to the assistance of lawyers in different countries; train lawyer and magistrate to use
English language.

' Cass. Pen., Sez. VI, Judgement of 14 Feb. 2019, dep. 14 March 2019, n. 11491, C.E.D.
Cass. n. 275291.
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The European Investigation Order in Portugal —
Legal Analysis and Practical Dilemmas

By Madrio Simées Barata, Ana Paula Guimardes
and Daniela Serra Castilhos

I. Introduction

This Chapter seeks to analyse the Portuguese legislative act that transposed Di-
rective 2014/41/EU regarding the European Investigation Order (EIO) as well as
the practical dilemmas associated with this novel mechanism. Thus, it is divided
into two parts. The first part will consider Law no. 88/2017 that transposed the
EIO-Directive into Portugal’s legal order, while the second part will analyse the prac-
tical dilemmas associated with the implementing legislation from the perspective of
the practitioners (judges, prosecutors, and police forces), as well as the Portuguese
Bar Association and criminal attorneys.

I1. Transposition

Law no. 88/2017 which transposes the EIO-Directive was adopted by the Portu-
guese Legislative Assembly — Assembleia da Repiiblica — and published in the offi-
cial journal — Didrio da Repiiblica — on 21 Aug. 2017, in accordance with Art. 119"
and 161 of the Portuguese Constitution. The Directive was not implemented on time.
On the contrary, the implementing legislation entered into force three months after
the deadline established by Art. 36(1) EIO-Directive (i.e., 22 May 2017). However,
no official reason was given for the delay.

The law that was adopted by the Portuguese national Legislative Assembly con-
tains 50 Articles. In structural terms, it is divided into eight chapters that cover the
following matters: a) general dispositions; b) procedure and guarantees relating to
the issuing of an EIO; c) procedures and guarantees relating to execution of an
EIO; d) dispositions relative to certain investigative measures; e) telecommunication

" Art. 119 Portuguese Constitution regulates the publication of all acts and states in sec-
tion a) that all laws approved must be published in the official journal: Didrio da Republica.

2 Art. 161 Portuguese Constitution disciplines the legislative function of the Portuguese
Parliament.
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interception; f) temporary measures; g) legal remedies; h) transitional and final pro-
P 3
visions.

However, this analysis will not follow this specific structure. On the contrary, our
analysis of the law that implemented the Directive will cover the various stages as-
sociated with the life cycle of an EIO that were identified by the EIO-LAPD Project
consortium: drafting; transmission; recognition; execution; transfer.*

1. Drafting an EIO

The first stage in the life cycle of an EIO refers to the act of drafting the order. In
other words, this section will consider problems associated with who can and in what
circumstances can an EIO be issued.

According to Art. 5 of Law no. 88/2017 an EIO may be issued in certain types of
proceedings/cases. The law states that an EIO can be issued in penal procedures that
are initiated by a judicial authority or that can be initiated by that authority according
to the internal legal order of the issuing State; procedures that can be initiated by ju-
dicial authorities relative to facts that are punishable under the law of the issuing State
so long as the decisions can be appealed to a judicial body; proceedings that are ini-
tiated by administrative entities relative to facts that are punishable under the law of
the issuing State; d) proceedings relative to crimes or other punishable acts involving
the responsibility or punishment of non-human legal persons according to the laws of
the issuing State.

An EIO can only be issued or validated if two conditions are met. These conditions
are regulated by lines a) and b) of para. 1 of Art. 11 of Law no. 88/2017. The first one
relates to the necessity, adequacy, and proportionality while the second one states that
the investigative measure or measures requested must be capable of being ordered, in
the same conditions, within the scope of similar national proceedings. Furthermore,
section two states that these conditions are evaluated on a case-by-case basis.

The first condition leads the issuing authority to consider the principle of propor-
tionality in an ample sense. Therefore, the flagrant denial of proportionality could be
considered as a fundamental rights non-recognition ground in the sense that the na-
tional issuing authority must observe the law and the Portuguese Constitution. Pro-
portionality is a principle that may be found in various norms of the Portuguese Con-
stitution. Firstly, it is included in the principle of the rule of law, which is a funda-
mental principle of the Portuguese Constitution (see Art. 2 Portuguese Constitution).
Secondly, fundamental rights restrictions must be necessary, adequate, and propor-

* An analysis of the Portuguese law that transposed the EIO-Directive can bee found in
Triunfante, L. L., Manual de Cooperacao Judiciaria Internacional em Matéria Penal (Coimbra:
Almedina, 2019), pp. 175 ff.

* The EIO-LAPD Project is constituted by a group of seven institution based in six coun-
tries that were given a grant by the EU Commission.
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tional (see Art. 18(2) Portuguese Constitution). Thirdly, administrative action is lim-
ited by the principle of proportionality (see Art. 266(2) Portuguese Constitution). Fi-
nally, police measures must be strictly necessary (i.e., they must be necessary, ade-
quate, and proportional) (see Art. 272(2) Portuguese Constitution).

The question regarding the competent issuing authority is regulated by Art. 12 of
Law no. 88/2017. According to this legal precept, an EIO can be issued by the na-
tional judicial authority that has the competence to steer the specific phase of the pro-
cedure. Secondly, an EIO can be issued by the national EUROJUST member. Thirdly,
an EIO can be issued by the competent administrative entity regarding the violation
of administrative rules. For example, the Portuguese Tax Authority — Autoridade
Tributdria — could issue an EIO. However, it would have to be validated by the
State Prosecutor’s Office. In Portugal, the Ministério Piiblico is the State Prosecution
Office according to Articles 219 and 220 of the Constitution.

The national implementing law states that it is the national judicial authority that
issues an EIO. This concept refers to the court, investigating judge or State prosecu-
tion Office and the competence to issue an EIO varies according to the specific phase
of the criminal proceeding (i. e., inquiry/investigation, instruction; trial).’ Therefore,
the police cannot issue an EIO relative to a criminal proceeding. The law also uses the
concept referring to administrative agencies. These agencies can issue an EIO within
the context of a proceeding relative to the violation of administrative rules. However,
this emission/issue is only valid when the decision is susceptible of being appealed to
a court of law and it must be validated by the State Prosecution Office.

The Portuguese legislator established a central authority in Art. 10 of Law no. 88/
2017. The central authority in Portugal is the Procuradoria Geral da Repiiblica
(PGR), a body/office within the State Prosecution Office (i.e., Ministério Piibico)
which runs and oversees the magistrates (i.e., state prosecutors) that represent the
interests of the State and any other interests defined by law according to Arts. 219
and 220 Portuguese Constitution.® This Office is designated as the central authority
to assist the competent judicial authorities in matters relating to the issuing and ex-
ecution of an EIO. In addition, all EIOs issued and received by the competent national
authorities must be communicated to the central authority. The State Prosecution Of-
fice is a body that administers justice and part of the judicial branch of power in Por-
tugal.” The Prosecutor or Attorney General is the highest-ranking magistrate and his/
her Office is at the top/apex of the State Prosecution.

® These constitute specific and separate phases in a criminal proceeding in Portugal. See
Antunes, M. J., Direito Processual Penal (Coimbra: Almedina, 2017) and Silva, G. M., Direito
Processual Penal Portugués: Do Procedimento (Marcha do Processo) (Lisboa: Universidade
Catdlica Editora, 2018).

% See Art. 18(5) of Law no. 88/2017.

7 On the constitutional provisions regarding the State Prosecution Office, see Gomes Ca-
notilho, J. J., Direito Constitucional (Coimbra: Almedina, 7" edition 2003), pp- 684 ff.
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However, there is a certain aspect of the State Prosecution Office that causes some
concern. This aspect is tied to the appointment process regarding the Attorney/ Pros-
ecutor General. According to lines m) of Art. 133 of to the Portuguese Constitution,
the Attorney General is proposed by the Government and then appointed/exonerated
by the President.® This designation process presupposes the trust and impartiality in
the person appointed and that he/she is not susceptible to any type of pressure or po-
litical influence (i. e., instructions from the Minister of Justice).” However, there are
certain sectors of the legal doctrine that consider, especially in contexts of political
harmony between the President of the Republic and the Government, that the preca-
riousness of the position is notorious, as well as the risk of governmentalization,
given the existence of real guarantees of stability. The political power appoints who-
ever it wants, renews the mandate if it wants and dismisses whenever it wants.'

2. Transmission

The channels of communication for the transmission of an EIO are regulated by
Art. 13 of Law no. 88/2017. The general rule is found in para. 1 of Art. 13. It states
that an EIO is directly transmitted by the issuing authority to the executing authority.
The transmitting authority can resort to any means that allows for the conservation of
a written document and in conditions that permit the scrutiny of its authenticity. The
law also allows for the transmission of an EIO through the telecommunication system
of the European Judicial Network.

3. Recognition

The question of recognition is disciplined in Art. 18 of Law no. 88/2017 relative to
the recognition and execution of an EIO by the national authorities. The first section
states that the executing authority recognizes without any additional formalities the
EIO issued and transmitted by the competent authority of another Member State and
guarantees its execution based on the principle of mutual recognition in the condi-
tions that are applicable to the investigative measure if it would have been ordered
by a national authority. Section two establishes that the executing authority respects

8 The President cannot appoint or exonerate without a proposal from the Government.
However, he may refuse to appoint the candidate proposed. See Miranda, J./Medeiros, R.,
Constitui¢do Portuguesa Anotada: Tomo II Organizacdo Econdmica, Organizagdo Politica,
Artigos 80° a 201° (Coimbra: Coimbra Editora, 2006), p. 385.

° The designation process and other questions regarding the State Prosecution’s autonomy
and independence are examined in Guimardes, A. P./Castilhos, D. S./Barata, M. S., ‘O con-
ceito de “autoridade judiciaria de emissdo” a partir dos Processos apensos C-508/18 e C-82/19
PPU (Caso Parquet de Liibeck) e eventuais ecos na Decisdo Europeia de Investigagdo em
Portugal’, Revista Juridica Portucalense 28 (2020), 4—29, available at <https://revistas.rcaap.
pt/juridica/article/view/21638>, accessed 6 January 2021.

10See Fdbrica, L. S., Autonomia e Hierarquia no Estatuto do Ministério Piblico (Lisbon:
SMMP - Sindicato dos Magistrados do Ministério Piblico, 2020), p. 61.
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the formalities and the procedures expressly indicated by the issuing authority, except
in the cases foreseen in the law that transposed the EIO-Directive, and as long as they
comply with the preconditions and criterions in domestic law in matters relating to
evidence within the context of similar national proceedings. To facilitate the recog-
nition and execution of an EIO, section three states that the issuing authority may
consult the executing authority by whatever means.

Art. 19 of Law no. 88/2017 answers the question regarding who the national ex-
ecuting authorities are in matters relating to recognition of an EIO. Section one es-
tablishes the general rule and states that the competence to recognize an EIO lies with
the national judiciary authority that is competent to order the investigative measure in
national territory in accordance with the law that regulates penal procedure, the laws
relative to the organization of the judicial system, and the law that disciplines the sta-
tus of the State Prosecution.

Under Law no. 88/2017 an EIO must be translated into the Portuguese language or
any other official language of the European Union (EU) that Portugal has declared
that it will accept. However, the law in question does not state what official languages
of the European Union Portugal accepts. Consequently, English would not be accept-
ed in urgent cases.'' Furthermore, the lack of the necessary translation impedes the
executing national authority to decide upon the recognition of the EIO and, conse-
quently, the order must be sent back to the issuing State (Art. 20(3) of Law
no. 88/2017).

The Portuguese legislator introduced time-limits for the recognition and execu-
tion of an EIO. Those time-limits are laid down in Art. 26 of Law no. 88/2017. Ac-
cording to section one of the legal precept in question, a decision on the recognition of
an EIO cannot surpass 30 days. These are counted from the date of its reception. It
also contemplates the possibility of a 30-day extension for the decision of recognition
when the initial time-limit cannot be met. Section two adds that an EIO must be exe-
cuted within 90 days. The law also imposes an obligation to inform the issuing au-
thority regarding the reasons for the delay and consult about the time needed to render
a decision. The law does not establish specific consequences if these time-limits are
not respected. However, if the non-observation of the deadline/time limits is inten-
tional and seeks to benefit or cause harm to someone, that action will generate crim-
inal and civil liability. Furthermore, any intentional action can also generate discipli-
nary liability.

Art. 24 of Law no. 88/2017 regulates the motives or reasons for a delay. Section
one states that the recognition or the execution of an EIO can be delayed for two rea-
sons: a) during a reasonable time when the execution of an EIO can harm an ongoing
investigation or penal action for a period that the executing State deems reasonable;
b) when the objects, documents or data in question are being used in another case

" However, a Portuguese judge signalled a willingness to accept a legislative alteration that
would accept an EIO in the English language in urgent cases so long as a translation would
follow.
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until they are no longer necessary. Section two establishes that the executing State
shall immediately execute the EIO once the motive for delay no longer exists and
informs the issuing State in whatever manner that permits the conservation of a writ-
ten record.

4. Execution

Art. 19 of Law no. 88/2017 regulates the question regarding the national execut-
ing authority. The general rule can be found in para. 1 of Art. 19 that states that an
EIO is executed by the national judicial authority that has the competence to order the
investigative measure in Portuguese territory, in accordance with the laws that govern
penal procedure (i.e., Portuguese Code of Penal Procedure), the laws relative to the
organization of the judicial system, and the law that regulates the legal status of the
State Prosecution Office. Therefore, the competence to execute depends upon the
specific phase of the criminal proceeding (i.e., inquiry; instruction; trial). Under cer-
tain circumstances (i.e., the violation of administrative rules), an administrative en-
tity may also execute an EIO after it has been recognized by the State Prosecution
Office (Art. 19(8) of Law no. 88/2017). Lastly, the national EUROJUST member
may also execute an EIO in certain circumstances (Art. 19(10) of Law no. 88/2017).

The Portuguese legislator applied all the non-recognition or non-execution
grounds that are stated in Art. 11 EIO-Directive. The grounds can be found in
lines/points a) to h) of para 1 of Art. 22 of Law no. 88/2017. These refer to:

a) behaviour that is not classified as a crime in the executing State;

b) immunity, privilege or legal norms that reduce the criminal responsibility in the
area of the freedom of the press;

c) arequest that may harm essential interests relating to national security;

d) the investigative measure is not allowed in national proceedings of a similar na-
ture;

e) ne bis in idem principle;

f) extraterritoriality of the infraction;

g) incompatibility with duties stemming from the observation of fundamental
rights;

h) the investigate measure is only admissible in the executing state for certain crimes
or punishments with certain thresholds.

Furthermore, the Portuguese legislator applied the additional non-recognition or
non-execution grounds provided for specific sensitive measures regulated in
Art. 22-31 of Directive 2014/41/EU. These can be found in Art. 32 to 43 of Law
no. 88/2017.
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5. Transfer

The transfer of evidence is regulated by Art. 23 of Law no. 88/2017. Section one
establishes that the executing authority transfers the evidence collected or in its pos-
session to the competent authorities of the issuing State after it has been obtained. In
addition, section two states that whenever it is requested in the EIO and if possible,
according to the law of the executing State, the evidence is immediately transferred to
the competent authorities of the issuing State that assist in the execution of an EIO
according to Art. 27 of Law no. 88/2017. Section three establishes an exception. The
transfer of evidence might be suspended until a decision is rendered on an appeal filed
unless the issuing authorities indicate in the EIO that the immediate transferal of the
evidence is essential for the progress of the investigation or the preservation of indi-
vidual rights. The transfer can also be suspended if it causes serios and unrepairable
damage to the person in question. Finally, the executing authority may indicate if it
wants the evidence back once it is no longer necessary for the issuing authority to
keep.

6. Other Questions

The final section of this initial part of the article will deal with the role of the at-
torneys in the law that transposed the EIO-Directive and the consecration of specific
legal remedies. In relation to attorneys, the Portuguese legislation that transposed Di-
rective 2014/41/EU provides for the possibility of an EIO to be applied/requested by
the defence. This possibility can be found in para. 4 of Art. 12 of Law no. 88/2017.
An EIO can be issued at the request of a procedural subject, under the terms in which
they may request the obtaining or production of evidence, in accordance with the law
regulating criminal procedure. Therefore, the defendant can request an EIO for the
purpose of his/her defence or the assistant (i. e., victim) for the purpose of supporting
his/her position in the criminal proceeding as a procedural subject collaborating with
the public prosecutor.

Once this request has been made in the investigation phase, depending on the type
of measure that is requested, it may be granted or rejected by the prosecutor or will
have to be authorized by the criminal investigating judge. For investigative measures
that conflict with the fundamental rights of citizens, it is the criminal investigating
judge who is competent, in the context of an investigation, to authorize them
(Art. 17 of the Portuguese Code of Penal Procedure (CPP): the investigating judge
is responsible for exercising all the jurisdictional functions until the referral to the
trial, including Art. 268 of the CPP, which regulates the acts that are performed
by the investigating judge and Art. 269 of the CPP, which disciplines the acts that
must be ordered or authorized by the investigating judge during the investigation).
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II1. Practical Dilemmas:
Data from the Issuing and Executing Authorities

Although the questionnaire was sent to judges, prosecutors, and police this section
will consider the practical dilemmas from the point of view of the prosecution in Por-
tugal since the research team received an extraordinary number of replies to its ques-
tionnaire (i.e., more than forty) from this specific category of practitioners.

The Public Prosecution Office answered that they have already resorted to an EIO
in all of the phases mentioned in the questionnaire (i.e., preliminary investigative
police phase; court/prosecutor investigation phase; in the trail phase; in the post-
trial phase). However, most of the replies indicated that the EIO is especially used
in the court/prosecutor investigation phase.

The Public Prosecution also replied that they are familiar with Council Frame-
work Decision 2006/960/JHA on simplifying the exchange of information and intel-
ligence between law enforcement authorities of the Member States of the European
Union (EU). The replies received from the State Prosecution Office indicate that this
mechanism has been used by a minority of magistrates. The answers also suggest that
the exchange of information can be useful to confirm information that might be use-
ful to issue an EIO (for example: suspect’s location) and then determine a person’s
formal status and official questioning. It is not an alternative to an EIO, since the in-
formation obtained through this mechanism cannot be used as evidence in the case. It
(i.e., evidence) can only be used within the context of an international judicial co-
operation through an EIO or mutual legal assistance.

1. Issuing an EIO

As we have already stated this article will analyse the replies obtained from the
Public Prosecution Office from the perspective of the life cycle of an EIO. The
first phase deals with the issuing of an EIO, and the next paragraphs will consider
questions related to the following issues: EIO form, formalities, confidentiality, as-
sistance in another Member State, double criminality, and court orders.

The Public Prosecution Office replied that they had never encountered problems
with the EIO form as an issuing authority nor experienced a refusal of their EIOs due
to difficulties with the form. Furthermore, the Office noted that the form is quite sim-
ple to fill out in most cases.

The next question that was asked was related to the request for additional formal-
ities to be executed within the context of an EIO. The replies received from the State
Prosecution Office are varied. Some magistrates have never requested specific for-
malities to be fulfilled by the executing authority while others replied in the affirma-
tive. These relate to the formalities consecrated in the Portuguese Code of Penal Pro-
cedure in the following situations: formal status of the person accused (Art. 58 CPP);
declaration relative to identification and residence (Art. 196 CPP); warning connect-
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ed to victims of domestic violence that have the right not to make any formal state-
ments (Art. 134 CPP); wiretap formalities (Art. 188 CPP); the questioning of the ac-
cused by a magistrate from the State Prosecution Office and its use during the trial
phase (Art. 143 CPP); the right of a witness to remain silent (Art. 132 CPP); presence
of an attorney during the interrogation of a defendant that is less than 21 years of age
(Art. 64 CPP).

One of the replies indicated that two EIOs had been requested to be executed in
synchronicity for tactical reasons. The reply also indicated that the Portuguese cen-
tral authority was asked to articulate the matter with the executing authority of the
other Member State.

A third question that was raised in connection to issuing an EIO related to con-
fidentiality. Most of the replies received from the Public Prosecution Office indicate
that the magistrates do not provide a justification for not revealing a measure to the
suspect. Furthermore, the Office noted that Art. 30 of Law no. 88/2017 disciplines
confidentiality and establishes that the national executing authority guarantees, in
accordance to the law, the confidentiality of the facts and the content of the EIO, ex-
cept for what is necessary to carry out the investigative measure. Furthermore, the
provision states that the national executing authority shall inform, without delay,
the issuing authority, if it is not possible to assure the confidentiality of the facts
and content of the EIO. However, the Office added that the most relevant question,
in the absence of any reference to the concept of confidentiality regulated in the Por-
tuguese Code of Penal Procedure, is whether the confidentiality referred to in the law
that transposed the EIO-Directive is equivalent to the national/domestic procedural
concept of secrecy of justice, and whether the State Prosecution Office must therefore
always obey these internal rules. Assuming it is, because it makes sense in the context
of criminal investigation, the State Prosecution Office, as executing authority cannot
violate the confidentiality of an EIO, and should always consider that the EIO is cov-
ered by secrecy, applying, consequently, the rules consecrated in Art. 86 and subse-
quent provisions of the Portuguese Code of Penal Procedure.'? This will be the case,
unless such a system of confidentiality is expressly dispensed by the issuing author-
ity, or if the case is in a procedural stage that does not admit secrecy/confidentiality,
as in the case of the trial phase. In the latter case (i.e., a phase that isn’t secret/con-
fidential), Portugal, as the executing authority, should, according to the State Pros-
ecution Office, mention this internal legal circumstance to the issuing authority. Sim-
ilarly, Portugal, as the issuing authority, should also state its position relative to the
evidence to be obtained and issued via an EIO (i. e., if it is to be covered by the secrecy
of justice or not). Furthermore, the Office added that the confidentiality/secrecy rules
do not apply to information relative to any appeal that must be given and the options
available to the defence to challenge the investigative measures or challenge the ma-
terial justifications underlying the issuing of an EIO to guarantee fundamental rights
(see Art. 45 of Law no. 88/2017 and Art. 14 EIO-Directive).

12 Art. 86 CPP regulates the publicity of the criminal proceeding and the secrecy of justice.
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A fourth question relates to the possibility of issuing an EIO for an investigative
measure to be conducted in another Member State without its assistance. The replies
received from the Public Prosecution Office indicate conflicting positions. Some
magistrates stated that they would issue an EIO for an investigative measure conduct-
ed in the executing State where no assistance of the executing Stare is necessary while
other answered negatively. However, there is little or no experience with such EIOs.
The Office also stated that this is a way it can conduct wiretaps and it has the advant-
age of applying Portuguese wiretapping rules/formalities. The application of the rig-
orous formalities consecrated in the Portuguese Code of Penal Procedure are a source
of some problems for the executing authorities.

A fifth question related to the problem of double criminality. All the magistrates
from the Public Prosecution Office answered that they never had an issue regarding
double criminality as the issuing/executing authority.

A final question related to the possibility of issuing an EIO without a court order.
The vast majorities of the replies received from the State Prosecution Office an-
swered that it would always request authorisation/court order before it would send
an EIO if a court order is necessary for a certain measure in Portugal. However, a
few magistrates replied that they would send the EIO without the court order.

2. Transmission

The Public Prosecution Office replied that they use the electronic forms and con-
sult the EJN webpage. In most cases, EIOs are sent through e-mail.

3. Recognition

The third phase of the life cycle of an EIO refers to recognition. This specific sec-
tion of the article will consider two problems. The first relates to the time frame or
time limits regarding recognition and the second will analyse the grounds for non-
recognition of an EIO.

Most of the replies received from the Public Prosecution Office answered that the
timeframe for the recognition and execution of an EIO is adequate and does not con-
stitute a problem. However, the Office also referred that some Member States do not
comply with the deadlines (i.e., slow in their response).

In addition, three questions covered the grounds for non-recognition. The first one
involved fundamental rights. All the replies received from Public Prosecution Office
indicate that as an issuing/executing authority it had never experienced the use of fun-
damental rights as a non-recognition ground.

The second one referred to the application of the principle of ne bis in idem. The
answers received from the Public Prosecution Office indicate a varied approach to ne
bis in idem as a non-recognition ground. Some replies indicate an unwillingness to
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invoke this ground while others clearly indicate that the magistrate will invoke the ne
bis in idem non-recognition ground if the legal criterions are met. However, in the
opinion of one magistrate the principle exists regarding judicial decisions that are
definitive on the guilt of the accused and not in the investigative phase. Furthermore,
it might not be easy to determine that the cases are the same.

The principle of proportionality was also the object of a question regarding the
recognition of an EIO. The answers obtained indicate a varied response to this ques-
tion from the State Prosecution Office. Some magistrates answered that they would
not use proportionality as a non-recognition ground while others replied in the affir-
mative and tied their position to the observation of fundamental rights.

One magistrate noted that this principle (i. e., proportionality) does not constitute
a ground for the non-recognition of an EIO according to the EIO-Directive' and the
national implementing legislation."* Concretely, proportionality considerations per-
tain to the first phase of the life cycle of an EIO: issuing. Therefore, proportionality
should not be considered in the recognition phase and alerts to the risks associated
with the double assessment of this principle since this might constitute a step back-
wards in international cooperation in criminal matters which is contrary to the objec-
tives of the EIO-Directive.

4. Execution

The execution of an EIO also generates specific problems. This section will an-
alyse the replies referring to the EIO form, alternatives to the investigative measure
requested, use of an EIO for non-evidentiary purposes, and the verification of the is-
suing authority.

The overwhelming majority of the replies received from the Public Prosecution
Office indicate that they have not encountered difficulties with the EIO form in
the execution phase. However, a small number of replies mention the following sit-
uations: lack of clarity; fields that are repetitious; problems with the quality of the
translations; absence of essential information or necessary documents. In most of
these cases, these difficulties have been resolved easily through direct consultation
with the colleague. If necessary, magistrates can also resort to the European Judicial
Network and/or Eurojust. In addition, one reply stated that an EIO was not executed
since there were doubts in relation to the alleged criminal act.

Most of the replies from the State Prosecution Office indicate that the magistrates
would probably refuse the EIO and that an alternative investigative measure would
have to be found. Furthermore, the Office resorted to section one of Art. 21 of the law
that implemented the EIO-Directive that refers to alternative investigation measures.
The provision states that if the investigative measure does not exist in the law of the

" See Art. 11 EIO-Directive.
' See Art. 22 of Law no. 88/2017 that transposed the EIO-Directive.
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executing State, or if it is not admissible in a similar national case, the executing au-
thority shall resort, whenever possible, to a different investigative measure than the
one indicated in the EIO.

A third question was related to the use of an EIO. Most of the answers received
from the Public Prosecution Office state an EIO would be refused if it is obviously
intended for non-evidentiary purposes. However, a magistrate noted that this position
depends upon what is requested and if it comes in an isolated form. In addition, he
added that he would adopt a pragmatic and practical approach and provided the fol-
lowing example: if an EIO is issued for the interrogation of a suspect and the noti-
fication of a certain document (formal charge), he did not see any problem in execut-
ing the two even though the notification is not an investigative measure.

The concept of issuing authority and its verification in the execution phase was the
object of a specific question. The State Prosecution Office replied that one should
verify the issuing authority to confirm that it emanates from a magistrate, and this
also applies for the validation of an EIO. The Office also sustains that one should
accept an EIO when issued by a magistrate from the State Prosecution. This position
is in line with the Advocate General’s opinion — Manuel Campos Sanchez-Bordona —
in the conclusions relative to the preliminary reference procedure in Case C-584/19."

Finally, a specific question regarding the request of a court order was also raised.
Most of the magistrates from the State Prosecution Office answered that they would
request authorization/court order before they would execute an EIO if a court order is
necessary for a certain measure in Portugal.

5. Transfer

The last phase in the life cycle of an EIO refers to the transfer of evidence and a
specific question was posed relative to the use of the evidence obtained through an
EIO in other cases/proceedings.

The answers received from the Public Prosecution Office are varied. Some mag-
istrates replied in the negative while others stated that evidenced obtained under an
EIO can be used for other purposes and invoked Art. 23 of the law that transposed the
EIO-Directive in Portugal. One answer indicated that the only prohibitions that exist
in relation to the transfer of evidence in Portugal relate to wiretapping. This is prob-
ably because this type of investigative measure must be authorized because of its co-
ercive nature and constitutes a significant restriction of fundamental rights, namely
the right to privacy (Art. 26 Portuguese Constitution)and the inviolability of commu-
nications (Art. 34 Portuguese Constitution). Furthermore, it can only be used when
no other investigative measure can prove the criminal conduct. Consequently, author-

'S ECJ, Opinion of Advocate General of 16 July 2020, C-584/19 (Staatsanwaltschaft
Wien), ECLI:EU:C:2020:587.
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ization is granted on a case-by-case basis and the evidence obtained cannot be used in
other proceedings.

6. Other Question: Evidence And Legal Remedies

This last section will consider questions referring to evidence and legal remedies.

The Public Prosecution Office replied that they did have experience with the video
conference as a tool for cross-border gathering of evidence. In addition, the Office
stated that video conference is used in the trial phase to hear witnesses and that
the equipment is adequate. However, this cannot be used for the accused outside
of Portugal because this is prohibited by the Portuguese Code of Penal Procedure,
which according to the Office is outdated and conflicts with the content of the Direc-
tive.

The overwhelming majority of the replies received from the State Prosecution Of-
fice indicate that the magistrates have not encountered any problems specific to digi-
tal evidence. Furthermore, the answers provided indicate that they would not use an
EIO to order the disclosure of traffic telecommunication data of a suspect in an ex-
ecuting State if their own national system did not provide for a data retention system.
In addition, the Office offered the following observation: the answer to this question
may vary depending upon if the investigative measure exists in Portugal or if we are
dealing with an inefficiency of the system or if the system prohibits a certain type of
evidence. The Prosecution cannot circumvent a national prohibition by asking for it
in another Member State that admits it.

A final question referred to legal remedies. The State Prosecution Office never
encountered a case in which the suspect/accused made use of the legal remedies
against the EIO.

IV. Practical Dilemmas: Attorneys

This section will cover issues relating to certain phases of the life cycle of an EIO
from the perspective of the attorneys'® in Portugal who practise criminal law and an-
swered a specific questionnaire regarding practical dilemmas. Concretely, the fol-
lowing phases of an EIO were considered: issuing, recognizing, executing, and
the transferal of evidence. In addition, it analyses specific problems relating to the
additional costs that will be incurred by the accused because of an EIO and issues
relating to the EIO form.

' A definition of an attorney is not provided in the Directive 2014/41/EU regarding the
EIO in criminal matters. For the purpose of this questionnaire, an attorney is a legal pro-
fessional who is legally qualified and licensed, according to national law, to represent a su-
spect/defendant in any types of proceedings for which an EIO can be issued according to
Art. 4 Directive 2014/41/EU.
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1. Issuing an EIO

The first question that was posed to the participating attorneys related to the legal
norm foreseen in the EIO-Directive and the national implementing legislation that
regulates a request for an EIO made by the defence (Art. 12(4) of Law no. 88/
2017). This question received different answers. On the one hand, the President of
the Portuguese Bar Association replied that, as an attorney, he has never requested
the issuing of an EIO because it has never been necessary. However, other attorneys
replied that they have requested an EIO and that it was issued. In Portugal, an attorney
cannot issue an EIO. It must be requested and there is no specific procedure. The re-
quest is made to the person/entity that has the competence to steer the criminal pro-
ceeding in a particular phase: judge; investigating judge, and the prosecuting mag-
istrate. The issuing authority can only issue an EIO if it complies with the following
conditions: the EIO is necessary and proportional considering the type of case and
bearing in mind the rights of the suspect or the accused; the investigative measures
indicated in the EIO can be ordered in the same conditions in a similar domestic/na-
tional case.

According to the answers received, the problems associated with these requests lie
with the slow response from the executing authorities, translation, and the impossi-
bility of participating in the collection of evidence in the executing State due to fi-
nancial constraints. Another relevant problem is tied to the understanding adopted by
several courts which sustains that there is no legal basis to support the hearing of the
accused via video conference in the trial phase. A final issue that was mentioned is
tied to the difficulty connected with an appeal relative to the decision that does not
authorize the issuing of an EIO.

A second question regarding this specific phase of the life cycle of an EIO pertains
to the potential challenge of the decision to issue. The President of the Bar Associ-
ation indicated that as an attorney he has never challenged an EIO in the issuing State
(i.e., other Member State of the European Union). A similar response was given by
other attorneys. In respect to possible problems connected to the legal challenge in
the issuing State, the attorneys mentioned the speed of the procedure and the enor-
mous costs.

A third question considered the possibility of challenging the decision to issue an
EIO in Portugal. The President of the Portuguese Bar Association indicated that as an
attorney he would resort to a written request or an appeal in accordance with the Code
of Penal Procedure to challenge the procedures and or decision to issue an EIO. An-
other attorney indicated that the violation of the principle of proportionality and the
non-observation of specific formalities would constitute grounds for a challenge in
the Portuguese legal system. Furthermore, a violation of fundamental rights would
also substantiate a challenge relative to the issuing of an EIO.
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2. Recognition

Recognition is the third phase in the life cycle of an EIO. The decisions made in
this specific phase are also susceptible of being challenged. In Portugal, attorneys can
challenge an EIO in the recognition and execution phase through a complaint, an ap-
peal or solicit a hierarchical intervention combined with the suspension of the exe-
cution of the investigative measure in accordance with the Code of Penal Procedure.
Appeals filed in accordance with Art. 407 and 408 of the Code of Penal Procedure
have a suspensive effect. The formal validity of an EIO and its conformity to EU law
and the concrete application of the grounds relative to non-recognition or non-exe-
cution of an EIO referred in the Directive and transposed by the national law can sub-
stantiate the challenge against the EIO in this particular phase. A violation of funda-
mental rights also constitutes a ground for challenging an EIO in both the recognition
and execution phases.

3. Execution

Execution comes after recognition and constitutes the fourth phase in the life cycle
of an EIO. The attorneys that replied to the questionnaire never challenged an EIO in
the executing State (i. e., another Member Sate of the EU). A specific reply stated that
as an attorney she would never interfere in an EIO in an Executing State without the
collaboration of a local attorney to avoid any question relating to ‘malpractice’. The
answers from the Portuguese attorneys also pointed out to the potential problems re-
lated to this type of challenge: speed of the proceeding and the lack of legal require-
ments in the Portuguese legal system that are not foreseen in the executing State.

A specific question relating to the grounds for a potential challenge related to the
principle of proportionality. The President of the Bar Association stated that he would
challenge an EIO in the executing State based on proportionality. Another attorney
who answered the questionnaire stated that proportionality could be used to chal-
lenge the grounds for issuing an EIO if the principle was not considered or the con-
crete application/consideration of the principle in the context of issuing an EIO. The
attorney in question also pointed out to the fact that there is no harmonized concept of
proportionality in the EU."” In addition, the President of the Bar Association also stat-
ed that he could question the reasons/motives behind the issuing of the EIO. As an
attorney he could consult with the executing authorities (national) and the issuing
authority (foreign) to obtain additional data if the information provided in the EIO
form was not enough to make that evaluation. In Portugal, an attorney can challenge
an EIO through a written request or appeal in accordance with the Code of Penal Pro-
cedure.

'7See Ramos, V. C., ‘Meios Processuais de Impugnagio da Directiva Europeia de In-
vestigacdo — Subsidios par a Interpretacdo do Artigo 14° da Directiva com uma Perspectiva
Portuguesa’, Revista Anatomia do Crime 7 (2018), 113, 127f.
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Another specific question relating to the grounds for a potential challenge related
fundamental rights. The President of the Portuguese Bar Association as well as other
attorneys indicated that they would challenge an EIO in the executing State based on
a fundamental rights violation. Furthermore, an attorney can consult the executing
authority (national) and the issuing authority (foreign) to obtain additional data if
the information provided in the EIO form is insufficient to make the assessment.
An attorney can resort to a written request or an appeal to challenge the EIO in ac-
cordance with the rules established in the Code of Penal Procedure.

4. Evidence

Evidence was the object of several questions that made up the questionnaire. The
first one related to challenging the legality of the evidence gathered with an EIO in a
criminal procedure. The responses obtained indicate that the attorneys had never
challenged the evidence collected with an EIO in a criminal procedure.

A second question pertained to the possibility of arguing for the automatic exclu-
sion of evidence if the accused was successful with his legal remedy in the executing
State. The President of the Bar Association stated that as an attorney he would be able
to argue for the automatic exclusion of evidence from the criminal procedure in the
issuing State if the accused would be successful with his legal remedy in the execut-
ing State (legal remedy in the executing State did not suspend the execution of the
investigation measure). This position was also expressed by other lawyers. However,
they noted that it depends upon the type of violation. Success is not guaranteed. In
Portugal, an attorney would probably have to invoke Art. 32 of the Portuguese Con-
stitution (guarantees in criminal proceedings) and Art. 126 of the Code of Penal Pro-
cedure (prohibited methods of gathering evidence) to exclude the evidence. Further-
more, an attorney from Lisbon pointed out that European rules are needed to regulate
this question because the EIO-Directive leaves this question to the legal order of the
Member States.'®

A related question connected with the previous one and tied to the possibility of
changing the preceding judge because he/she could be excluded at a later stage in the
proceedings received contradictory responses. On the one hand, an attorney an-
swered that he could request a change in the preceding judge because he could be
able to access evidence which could be excluded at a later stage in the proceeding.
On the other hand, other attorneys manifested some reservations with this course of
action and stated that this was not possible in Portugal.

A third question related to evidence revolved around the destruction and return of
evidence to the executing State by the issuing State. The President of the Bar Asso-
ciation indicated that as an attorney he was able to ensure that the evidence is de-
stroyed or returned to the executing State by the issuing State if the accused is suc-

'8 See Ramos (n. 17), p. 166.
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cessful with his legal remedy in the executing State. Other attorneys indicated that
they could not guarantee the destruction or return but were willing to try.

A fourth question related to the use of video conference and received mixed re-
plies. The President of the Bar Association stated that he did not have any experience
with video conferences as a tool for cross-border gathering of evidence. However,
other attorneys indicated that they did have experience with a video conference as
a tool for cross-border gathering of evidence. For example, an attorney in Lisbon re-
quested an EIO to hear witnesses that resided in Germany during the trial phase and
pointed out to various problems with the video conference such as: translation;
scheduling; slow response from the authorities; no prior equipment tests and equip-
ment incompatibility.

A fifth and final question referred to digital evidence and the replies received in-
dicate that attorneys in Portugal did not report any problem regarding the EIO spe-
cific to digital evidence.

5. Other Questions

The last subsection of this specific part of the article will deal with two problems
relating to the additional costs for the accused associated with an EIO and potential
problems with the EIO form.

The President of the Bar Association stated that the decision made by the issuing
authority to issue an EIO adds costs to the accused and these depend upon various
factors such as the country and language. These costs can run up to several hundred
euros and include the additional costs related to translation and knowledge of foreign
legal systems. Other attorneys referred to other factors. These relate to the attorney
that would defend the accused in the issuing State would have to have a knowledge of
a foreign language (for example: English); knowledge of EU law; contacts with law-
yers in other Member States; the accused would have to hire a lawyer in the executing
State; travel costs for the lawyers involved; translation costs. These could run into
several thousand euros.

Lastly, there was a question regarding the EIO form found in the annex of the Di-
rective and the national implementing legislation. The President of the Bar Associ-
ation stated that as an attorney he has not found any problem with the EIO form re-
garding the information provided by the issuing/executing State. A similar position
was expressed by other attorneys.

V. Conclusion

Four years have passed since the adoption of Law no. 88/2017 that implemented
Directive 2014/41/EU regarding the European Investigation Order (EIO) in Portugal.
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The answers obtained from the State Prosecution Office relative to the the nation-
al/internal implementing legislation have led the authors of this article to conclude
that the Portuguese law has not generated any significant/major legal controversy.

This conclusion is also supported by the position expressed by the Judicial Police
(‘Policia Judicidria’) in Portugal that replied to our questionnaire and stated that there
have been no difficulties in the process of implementing the law that transposed the
EIO-Directive within the context of their specific competences and responsibilities.
In addition, this police entity stated that the communication with the competent ju-
dicial authorities and with Eurojust is splendid.

Similarly, the lawyers who replied to the questionnaire did not raise significant
concerns relative to the national implementing legislation. However, some replies
indicate that there is room for improvement in the process of issuing and executing
an EIO. Furthermiore, there is a need to adopt uniform definitions and rules regarding
particular aspects of the EIO, namely the principle of proportionality and rules re-
garding the exclusion of evidence.

In conclusion, the judicial and police entities that have to deal with the various
phases connected to the issuing/executing of an EIO in Portugal have not provided
criticisms that call for any major/significant legislative alteration. However, some
judges and attorneys have expressed a need for minor revisions and clarification
of particular aspects of the EIO at the European level.



Legal Implementation and Practical Application
of the EIO Directive in Slovenia

By Miha Sepec, Tamara Dugar, AnZe Erbeznik
and Jan Stajnko

I. Introduction

The European Investigation Order was introduced to be the new cornerstone of
judicial cooperation in matters concerning evidence gathering and information ex-
change. Although most MSs have not implemented the EIO-Directive on time, the
EIO is currently being used in all participating MSs, which have now begun to realise
its usefulness and practicality, but also its shortcomings. How was the EIO-Directive
implemented in Slovenia is presented in the beginning of the article, followed by an
analysis of practical application of the EIO by practitioners (and one attorney) in
Slovenia, presenting the practices they have established, the problems they noted
and where can they see room for improvement of the EIO.

I1. Analysis of Legal Implementation of the EIO-Directive

Slovenia was one of the proponents of the Directive 2014/41/EU on the European
Investigation Order (EIO-Directive)' in April 2010, along with 6 other MSs (Austria,
Bulgaria, Belgium, Estonia, Spain and Sweden). The Slovenian Parliament trans-
posed the EIO-Directive into Slovenian legal order by adopting the Act Amending
the Cooperation in Criminal Matters with the MSs of the European Union Act
(CCMMSEUA)?, which was passed in the parliament on 22 March 2018 and entered
into force on 5 May 2018. Given that the due date for transposing the EIO-Directive
into national legal orders, set forth in Art. 36 EIO-Directive, was 22 May 2017, the
implementation took place nearly one year past the deadline. The EIO-Directive was

! ‘Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014
regarding the European Investigation Order in criminal matters’, 1 May 2014, OJ L 130/1,
pp- 1-36, available at <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32014L0041&from=EN>, accessed 16 January 2022.

% Cooperation in Criminal Matters with the Member States of the European Union Act
(Zakon o spremembah in dopolnitvah Zakona o sodelovanju v kazenskih zadevah z drzavami
Clanicami Evropske unije — ZSKZDCEU-1B), Official Gazette of the Republic of Slovenia,
No. 22/18, published on 4.4.2018.
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not implemented by a separate legal act, but rather as an amendment to the
CCMMSEUA, which introduced a revised Chapter 8 (‘Recognition and execution
of the European investigation order’), revised Chapter 9 (‘Sending EIO to other
Member States for recognition and execution’) and a new Chapter 9.a (‘Special pro-
visions regarding certain investigative measures under the EIO”).}

In accordance with Sec. 72 of the CCMMSEUA the EIO can be issued in both
criminal and misdemeanour proceedings by the authorities competent to order inves-
tigative measures in criminal and misdemeanour proceedings. State prosecutor at the
District State Prosecution Office or the Specialised State Prosecution Office of the
Republic of Slovenia is the issuing authority for certain non-coercive investigative
measures in pre-criminal or criminal procedure, while the investigative judge at
the District Court is the issuing authority for all of the remaining coercive and
non-coercive investigative measures in pre-criminal or criminal procedure.* The
judges are the issuing authorities for investigative measures in trial proceedings.
In the procedure on misdemeanours, where provisions on investigative measures
in the Criminal Procedure Act’ (CPA) are applicable, the judge at the Local Court
is the issuing authority.°®

Following the judgement of the European Court of Justice (ECJ) in case C-508/18
(Parquet de Liibeck)’, where the court decided that German public prosecutors lack
independence to be considered an independent judicial authority, competent to issue
a European Arrest Warrant (EAW), the question arose whether the same should apply

* For more information about the adoption procedure and the official and unofficial reasons
for delayed transposition of the EIO in Slovenia see European Investigation Order — legal
analysis and practical dilemmas of international cooperation — EIO-LAPD, National report
on legal implementation and practical application of the EIO in Slovenia (Report on legal
implementation), Question 1, pp. 5—6, available at <https://lapd.pf.um.si/materials/>, ac-
cessed 9 May 2022.

* The concept of coercive/non-coercive investigative measures, as indicated in Article
10(2)(d) and Recital 16 of the Directive, is not defined in the CCMMSEUA nor in the CPA.
They are, however, interpreted with respect to the fundamental rights restriction. Coercive
measures are the ones where the enforcement of measures entails a more severe restriction of
certain fundamental rights (e.g. the right to respect for private and family life). Those mea-
sures can only be ordered by the investigative judge. Non-coercive measures are the ones
where the enforcement of measures restricts fundamental rights of persons to a lesser extent
and can be ordered by the State prosecutor. (Horvat, S., Zakon o kazenskem postopku (ZKP):
s komentarjem (Ljubljana: GV zalozba, 2004), p. 324). The request for a dynamic IP address
and request for historical telecommunication data for example are considered as a coercive
measure in the Slovenian legal order. Pursuant to Art. 149.b(1) CPA, they can be ordered by an
investigative judge upon a reasoned proposal of a State prosecutor.

3 Criminal Procedure Act, Official Gazette of the Republic of Slovenia, No. 32/12 — offi-
cial consolidated text, 47/13, 87/14, 8/16 — dec. CC, 64/16 —dec. CC, 65/16 — dec. CC, 66/17 —
ORZKP153, 154, 22/19, 55/20 — dec. CC and 89/20 — dec. CC.

© For a detailed list of investigative measures that can be ordered by each issuing authority
see Report on legal implementation, Question 4, pp. 8—9.

7 CJEU, Judgement of 27 May 2019, Joined Cases C-508/18 and C-82/19 PPU (OG
(Parquet de Liibeck)), ECLI:EU:C:2019:456.


https://lapd.pf.um.si/materials/
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to public prosecutors in respect of issuing an EIO. It should first be noted that the
Ministry of Justice in Germany has the authority to give directions and instructions
to State prosecutors in German States, which is not the case in Slovenia. The only
issuing authority of EAW in Slovenia is the court, State prosecutors cannot issue
the EAW. They can, nevertheless, propose the issuing of EAW, but the ultimate de-
cision will have been taken by the competent court (Sec. 41 and 42 CCMMSEUA).
What is more, State prosecutors in Slovenia also enjoy a much more independent po-
sition than their counterparts in Germany. Although institutionally part of the exec-
utive branch of the government, it is evident from the Constitution® (Art. 135) and
State Prosecution Service Act’ (SPSA) that State prosecutors cannot be given instruc-
tions and directions by the executive branch of the government, which safeguards
their independent nature from political pressure. This was reiterated by the Constitu-
tional Court in its 2013 decision: ‘Slovenian state prosecutor, when exercising its
powers, is therefore not part of the executive branch in such a way that any kind
of political and professional instructions in specific matters could be given to
them by the government or any ministry’.'’

Nevertheless, State prosecutors can issue EIOs in Slovenia and although they can-
not be given instructions by the Government, they are given instructions by the Su-
preme State Prosecutor’s Office. The Prosecutor General adopts prosecution policies
(Sec. 145 SPSA) and issues general instructions under respective prosecution poli-
cies, where he defines conditions, criteria and special circumstances that influence
the decisions of State prosecutors.'' He also issues general instructions for the con-
duct of prosecutors in handling of cases. The general instructions refer to the uniform
application of the law, directing or equalizing prosecution policies and informing
State Prosecution Offices (Sec. 167 SPSA). All of these instructions from the Pros-
ecutor General have a direct impact on the independent judgement of State prosecu-
tors. Adjustments of Slovenian legal system therefore could be necessary in such a
way that the EIOs issued by State prosecutors would have to be validated by the
courts. However, as the CJEU followed the opinion of Advocate General M. Campos
Sanchez-Bordona in case Case C-584/19 (Staatsanwaltschaft Wien)'?, this is not nec-
essary after all. As the court stated in its conclusions, the concepts of ‘judicial author-

# Constitution of the Republic of Slovenia (Ustava Republike Slovenije), Official Gazette
of the Republic of Slovenia, No. 33/91-1, 42/97 — UZS68, 66/00 — UZ80, 24/03 — UZ3a, 47,
68, 69/04 — UZ14, 69/04 — UZ43, 69/04 — UZ50, 68/06 — UZ121, 140, 143, 47/13 — UZ148,
47/13 — UZ90,97,99 and 75/16 — UZ70a.

? State Prosecution Service Act (Zakon o drZavnem toZilstvu — ZDT-1), Official Gazette of
the Republic of Slovenia, No. 58/11, 21/12 - ZDU-1F, 47/12, 15/13 — ZODPol, 47/13 - ZDU-
1G, 48/13 — ZSKZDCEU-1, 19/15, 23/17 — ZSSve and 36/19).

19 Constitutional Court of the Republic of Slovenia, 7. Feb. 2013, U-1-42/12-15, ECLI:-
SI:USRS:2013:U.1.42.12, para. 27.

" Prosecutor General’s Office, available at <https://www.dt-rs.si/pristojnosti>, accessed
5 January 2022.

12 CJEU, Judgment of 8 Decembet 2020, C-584/19 (Staatsanwaltschaft Wien), ECLI:EU:
C:2020:1002.


https://www.dt-rs.si/pristojnosti
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ity’ and ‘issuing authority’, for EIO purposes include the public prosecutor, regard-
less of any relationship of legal subordination that might exist between that public
prosecutor or public prosecutor’s office and the executive of that MS and of the ex-
posure of that public prosecutor or public prosecutor’s office to the risk of being di-
rectly or indirectly subject to orders or individual instructions from the executive
when adopting an EIO.

Furthermore, since the EIOs can only be issued by authorities competent to order
investigative measures, a system of validation was introduced for cases when author-
ities other than national courts or State Prosecutor’s Office suggest issuing the EIO.
The validation authority assesses whether all requirements for ordering the investi-
gative measure in Slovenia are met (Sec. 73(3) CCMMSEUA). In criminal proceed-
ings, the validation authority is either the investigative judge or the State prosecutor,
depending on the fact which of the two has competence to order the investigative
measure in national Criminal Procedure Act. In misdemeanour proceedings the val-
idation authority is the judge at the Local Court. Although EIOs can also be issued in
respect of a misdemeanour in tax proceedings, tax authorities in Slovenia cannot
issue EIOs by themselves and neither can the police."

When sending EIOs, the issuing authorities can make use of various different
channels of communication, as provided in Sec. 6 CCMMSEUA. They can be
sent in writing by post, telefax or in electronic form (e-mail). These are predominant
forms of communication, however the issuing authorities can also use other safe tech-
nical means, which provide an appropriate level of security of personal information
during the transfer, ensure that documents are illegible or unrecognisable and during
transfer enable the executing authority to verify the credibility of the sender and data.
Considering that Slovenia is also a member of Eurojust and European Judicial Net-
work, those channels of communication are also at their disposal.

Since the Slovenian legislator did not take the opportunity to establish a central
authority regarding the EIO, the issuing authorities in other MSs have to send their
incoming EIOs to competent executing authorities in Slovenia. Depending on the
type of investigative measure that is requested, the competent executing authority
is the State prosecutor at the District State Prosecution Office, within the jurisdiction
of which the requested investigative measure should be performed, or the investiga-
tive judge at the District Court, within the jurisdiction of which the requested inves-
tigative measure should be performed. For cases where territorial jurisdiction cannot
be established, the executing authority is the District State Prosecution Office of
Ljubljana and the District Court of Ljubljana. For investigative measures in the pro-
cedure on misdemeanours the executing authority is the Local Court within the ju-

" The police can only take measures intended to obtain information, such as requesting
information about the owner or user of a communication device from a mobile service pro-
vider (Sec. 149.¢(1) CPA), requesting temporary retention of traffic and content data until the
receipt of court order (Sec. 149.e(1) CPA), as well as requesting information from banks and
other financial institutions regarding the account holder or its authorised person (Sec. 156(5)
CPA).
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risdiction of which the requested investigative measure should be performed. Issuing
authorities in other MSs can get the information regarding the competent Slovenian
courts and prosecution offices and their contact information through European Judi-
cial Network and its contact points as well as through national representative to Euro-
just. The Ministry of Justice may also assist with identifying competent authorities or
provide other relevant information if needed.

As regards the language of the EIOs, Slovenia accepts EIOs not only in Slovene,
but also in English (Sec. 6(6) CCMMSEUA), so there is no need for the issuing au-
thority to show that a case is urgent, in order to ensure that an EIO in English language
will be recognised. The recognition and execution procedure is, however, limited in
time. In accordance with Art. 68 CCMMSEUA the executing authority must decide
on the recognition and the execution of a EIO in time limits applicable to investiga-
tive measures in national legislation, but no later than 30 days after the receipt of the
order. The executing authority should, if possible, abide by the time limit suggested
by the issuing authority. In any case, the investigative measure should be executed
without undue delay, but no later than 90 days after the recognition of the EIO. If
the time limit for recognition and execution of the EIO could not be respected,
the executing authority must immediately notify the issuing authority, explain rea-
sons for the delay and give an estimated time frame in which the EIO could be exe-
cuted. In such cases the time limit of 30 days can be prolonged for up to 30 days. If the
requested investigative measure cannot be executed in the 90-day time limit, the ex-
ecuting authority must immediately notify the issuing authority, give reasons for the
delay and consult the issuing authority regarding the new appropriate date. Non-com-
pliance with time limits, however, does not entail the application of any sanction: the
time frame for recognition and execution is, accordingly, left to the discretion of the
State prosecutor or the judge.

When deciding on the recognition and execution of an EIO, the executing author-
ities are bound by non-recognition grounds enumerated in Sec. 62 CCMMSEUA,
which applied all of the non-recognition grounds listed in Art. 11 EIO-Directive.
For specific sensitive measures the additional non-recognition grounds, set forth
in Art. 22—31 EIO-Directive, were also applied.'* The fundamental rights non-rec-
ognition ground in Art. 62(1) no. 6 CCMMSEUA was applied with a reference to
Art. 6 of Treaty on European Union (TEU)" and Charter of Fundamental Rights
of the European Union (CFR)'S, as well as to fundamental principles of Slovenian
legal order. The execution of the investigative measure indicated in the EIO

“For a detailed list of such investigative measures and additional non-recognition
grounds, see Report on legal implementation, pp. 18—20, Questions 19 and 20.

15 “Treaty on European Union’, 2012 C 326/01 (26 Oct. 2012), OJ C 326/13, pp. 13—390,
available at  <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:2012:326:
FULL&from=EN>, accessed 16 January 2022.

16 ‘Charter of Fundamental Rights of the European Union’, 2012/C 326/02 (26 Oct. 2012),
0OJ C 326/391, pp. 391-407, available at <https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:12012P/TXT&from=EN>, accessed 16 January 2022.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:C:2012:326:FULL&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012P/TXT&from=EN
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would therefore be refused, if there were reasonable grounds to believe that the ex-
ecution of the investigative measure would be incompatible with Slovenia’s obliga-
tions in accordance with Art. 6 TEU and the CFR or with fundamental principles of
Slovenian legal order. Accordingly, higher national constitutional standards on fun-
damental rights could be used under that clause, because Slovenia explicitly added
fundamental principles of its legal order to the formulation of the clause, in order to
safeguard it as a non-recognition ground in Slovenia.

As regards the principle of proportionality, one of the cornerstones of EU law,
Sec. 73(1) CCMMSEUA sets forth conditions that need to be respected by the com-
petent issuing authority before issuing an EIO. One of the conditions is that the ob-
taining of evidence, presumed to be on the territory of the executing State, is neces-
sary and proportionate for the purposes of conducting a criminal or misdemeanour
proceeding, taking into account the rights of the suspected or accused person. The
proportionality of the measure is therefore assessed by the issuing authority with re-
gard to the characteristics of a particular case. A flagrant denial of proportionality by
the issuing authority, in this regard, could therefore be considered a fundamental
rights non-recognition ground in Slovenia under Sec. 62(1)(f) CCMMSEUA. If
the EIO lacks proportionality, it is contrary to Art. 52(1) CFR as well as to fundamen-
tal principles of Slovenian legal order. Although Slovenian Constitution does not ex-
plicitly mention the principle of proportionality, it is generally accepted as one of the
principles of the rule of law (Art. 2 of the Constitution). The Constitutional Court in
its decisions established the principle of proportionality as one of the foundations of
the constitutional review criteria, thereby elevating the principle of proportionality to
the constitutional level.

Furthermore, as national procedural legislation differs between MSs, there is no
uniform set of rules that would apply to executing investigative measures. The issu-
ing authorities can therefore indicate in the EIO that the executing authority should
follow specific formalities when carrying out investigative measure, in order for
gathered evidence to be admissible in national proceedings. In case such additional
formalities were requested by the issuing authority, they would be allowed, even if
they were not foreseen in the Slovenian legal order, provided that they were not con-
trary to fundamental principles of the Slovenian legal order (Sec. 66(2)
CCMMSEUA). The issuing State’s formalities for mere tactical reasons would there-
fore also be allowed. That would not be the case, if the requested formalities would
breach the fundamental principles of the Slovenian legal order, such as the principle
of equal treatment (if, for example, a house search was exercised in such a way that it
would discriminate against the suspect in Slovenia) or the principle of proportionality
(if, for example, the intrusiveness of a house search would exceed what is necessary
for its purposes).

CCMMSEUA has also provided the possibility of recourse to an alternative inves-
tigative measure by the executing authority in three different situations. In case the
investigative measure, requested in the EIO, does not exist in the Slovenian legal
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order or exists, but would not be allowed in a similar domestic case, the executing
authority can choose an alternative investigative measure than the one requested
in accordance with Sec. 63.a(1) CCMMSEUA. In such a case, however, the execut-
ing authority has to consult the issuing authority first (Art. 63 CCMMSEUA). Never-
theless, if the use of an alternative investigative measure would not be able to yield the
same results as the requested investigative measure, the executing authority would
have to inform the issuing authority that the EIO could not be executed
(Sec. 63.a(4) CCMMSEUA). Given that the measures used would be the ones exis-
tent in the Slovenian legal order, the issue of the foreseeability requirement for spe-
cial investigative measures would not arise in such a case. It is also important to note
that a recourse to a different investigative measure is not allowed if the requested in-
vestigative measure is one of the measures that always have to be available under the
law of the executing State according to Art. 10(2) EIO-Directive.'” After having con-
sulted the issuing authority first, the executing authority also has the possibility to use
an investigative measure other than the one indicated in the EIO, if it would achieve
the same result by less intrusive means (Sec. 63.a(3) CCMMSEUA).

The lack of legal protection for the parties, stemming from the fact that
CCMMSEUA does not provide a specific legal remedy for EIO cases, is mitigated
by the rules on exclusion of evidence in criminal proceedings. For matters not direct-
ly regulated by CCMMSEUA, the provisions of CPA apply (Sec.2(3)
CCMMSEUA), meaning that the remedies regarding the EIO follow the rules of
the CPA, which allows for exclusion of evidence, including the ones obtained by
the use of an EIO. Nevertheless, for situations where the EIO is requested against
a third party/not the suspect, even the rules of the CPA do not foresee a legal remedy.

Moreover, CCMMSEUA also does not contain a specific provision regarding the
possibility of EIOs being applied for by the defence. In accordance with the rules of
the CPA, however, the suspect or accused person or lawyer on their behalf can sug-
gesting the issue of an EIO to a competent judge or State prosecutor. The possibility
of issuing would then be assessed by the judge or the State prosecutor with regard to
the conditions, set forth in CCMMSEUA. If, for example, the State prosecutor makes
an assessment, in accordance with Sec. 73(1) CCMMSEUA, that the issuing of an
EIO would not be necessary in the given proceeding or it would be disproportionate,
itis in his discretion to deny the issuing. In the investigative phase the parties can also
propose the order of an investigative measure (and the EIO) to investigative judge.

' Investigative measures that would therefore always be executed are: the obtaining of
information or evidence which is already in the possession of the executing authority and the
information or evidence could be used in other criminal proceedings in accordance with the
CPA; the obtaining of information contained in personal databases held by the police, State
prosecution offices or courts, to which the executing authority has direct access in the frame-
work of criminal proceedings; the hearing of a witness, expert, victim, suspected or accused
person or third party in the territory of Slovenia; any non-coercive investigative measure as
defined in the CPA; and the identification of persons holding a subscription of a specified
phone number or IP address.
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However, if the judge disagrees with it, he or she has to refer the matter to the chamber
of judges at the district court to decide on it definitely (Sec. 177 CPA). It is important
to note that the judge, on the whole, cannot arbitrarily refuse the issuing of an EIO, as
that would infringe the suspect’s right of defence and due process.

It must also be noted that following the CJEU decision in joined cases C-293/12
and C-594/12 (Digital Rights Ireland)"®, where the CJEU held that Directive 2006/
24/EC" (Data Retention Directive) was invalid ab initio, the Constitutional Court of
Slovenia repealed the provisions of the Electronic Communications Act®’, which
governed retention of data. Since general data retention system was abolished in
Slovenia, it was unclear, whether the issuing authorities in Slovenia are able to
issue a EIO for the purpose of obtaining traffic telecommunication data from
other MSs, where a general data retention system is still in place. It is important
to note, that the retention of data was, however, reintroduced in Slovenia with the
Act Amending the Criminal Procedure Act®', which applied a nuanced approach
to obtaining traffic data under the CPA. Sec. 149.b through 149.e each set out a spe-
cific aspect of obtaining traffic data, with Sec. 149.e providing for temporary reten-
tion of electronic evidence, including traffic data.”> According to Sec. 73(1)
CCMMSEUA, which sets out conditions for the issuing of an EIO, the investigative
measure should be necessary and proportionate for the purpose of the proceedings, as
well as permissible in a similar domestic case under Slovenian legal rules. Since re-
tention of data in an individual case is allowed in Slovenia, such measure could there-
fore be carried out in Slovenia and consequently requested from other MSs in an EIO.

II1. Analysis of Practical Application of the EIO

To better understand the problems that occur in practice when using EIOs, practi-
tioners who have the competence to act as issuing and executing authorities were in-

'® CJEU, Judgement of 8 Apr. 2014, Joined Cases C-293/12 and C-594/12 (Digital Rights
Ireland and Seitlinger and Others), ECLI:EU:C:2014:238.

19 “Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006
on the retention of data generated or processed in connection with the provision of publicly
available electronic communications services or of public communications networks and
amending Directive 2002/58/EC’, 13 Apr. 2006 OJ L 105/54, pp. 54—63, available at <https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006L0024&from=en>, acces-
sed 17 January 2022.

2 Electronic Communications Act, Official Gazette of the Republic of Slovenia, No. 109/
12, 110/13, 40/14 — ZIN-B, 54/14 — dec. CC, 81/15 and 40/17.

2! Act Amending the Criminal Procedure Act (Zakon o spremembah in dopolnitvah Za-
kona o kazenskem postopku — ZKP-N), Official Gazette of the Republic of Slovenia, No. 22/
19, published on 5.4.2019.

2 Predlog Zakona o spremembah in dopolnitvah Zakona o kazenskem postopku, pp. 910,

available at <https://e-uprava.gov.si/drzava-in-druzba/e-demokracija/predlogi-predpisov/pred
log-predpisa.html?id=9837>, accessed 23. October 2020.
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terviewed, along with one attorney, who shared their experience with EIO cases and
gave recommendations on improvement of the EIO.

1. Data from Issuing and Executing Authorities

The practitioners that were interviewed were State prosecutors, investigative
judges and judges. State prosecutors mostly use the EIO in the preliminary investi-
gative police/prosecutorial phase, where they have the authority to issue an EIO,
while in court/prosecutor investigation phase and the trial phase they can propose
the issue of an EIO to the judge. Investigative judges use the EIO in the preliminary
investigative police/prosecutorial phase and the court/prosecutor investigation phase,
while the judges use it in court/prosecutor investigation phase and the trial phase.
None of the practitioners had ever used the EIO in the post-trial phase.

Practitioners were in agreement that the EIO supersedes all other means of gath-
ering of evidence in cross-border cases in both ease of use and quality of results.
When questioned in particular on the usefulness of Council Framework Decision
2006/960/THA? (hereinafter FD 2006/960/JHA) and whether it could be considered
an alternative to the EIO at the preliminary investigative phase (or equivalent phase),
the practitioners all answered that they do not consider it an alternative to the EIO,
because the use of FD 2006/960/JHA is a lot narrower than the use of the EIO, as it
concerns only the existing information and evidence. Even more so, none of them
have ever used FD 2006/960/JHA.

In relation to the question of whether or not they would refuse an EIO that is ob-
viously intended for non-evidentiary purposes (e. g. freezing of property), the pros-
ecutors answered that they would refuse it if such a purpose was obvious. However,
they added that they are tolerant and pragmatic, considering the expenses that the
issuing authority had had with issuing an EIO, so they would also execute EIOs in-
tended for certain other purposes, such as service of documents. They were in agree-
ment that issuing EIOs for other purposes is sometimes easier, because the EIO has
become a sort of a central tool. Some also said that they would consult the issuing
authority to see, whether there had been a mistake (e.g. they filled out the wrong
form). The judges on the other hand answered that they would refuse such an EIO
and notify the issuing authority on other available means of international coopera-
tion.

The research has further shown that practitioners do not check whether the issuing
authority has the status of a judicial authority and they automatically accept EIOs
when the issuing authority is a State prosecutor. Some pointed out that the CJEU

2 ‘Council Framework Decision 2006/960/JHA of 18 December 2006 on simplifying the
exchange of information and intelligence between law enforcement authorities of the Member
States of the European Union’, 29 Dec. 2006, OJ L 386/89, pp. 89—100, available at <https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32006F0960&from=EN>,  ac-
cessed 10 May 2022.
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judgment in case C-508/18 (Parquet de Liibeck) cannot have a significant impact on
accepting the EIOs issued by prosecutors, since the judgement concerned the EAW
and detention orders interfere significantly with one of the most important basic free-
doms of a person, right to liberty. The EIO, on the other hand, concerns investigative
measures, which are in most MSs already in the hands of public prosecutors, to alarge
extent also in Slovenia, and the investigative measures do not present such a serious
interference with human rights and freedoms.

As regards the EIO form, practitioners encountered very little problems regarding
the information provided by issuing authorities, since EIOs are usually filled in very
well. The problems they noted related to the absence of essential information, dupli-
cation of information in different categories of the EIO form and misplacement of
information in wrong categories (e. g. some issuing authorities provided inaccurate
information in section E of the form — identity of the relevant person, which relates to
the identity of the subject of the requested investigative measure and not the identity
of the suspect, as some mistakenly interpret it). They also noted problems with the
quality of translations. Furthermore, some practitioners noted that in cases of bilat-
eral agreements between Slovenia and other MSs, under which the authorities of the
issuing State can send Mutual Legal Assistance (MLA) in their own language, they
send EIOs in their own language as well. Since Slovenia accepts EIOs only in Slov-
enian or English language, the issuing authorities are in such cases requested to send
proper translations of the EIOs. It was however noted, that practitioners in bilingual
areas along the Italian border execute the EIOs in Italian language as well and do not
request a translation.

In case they encounter any problems with incoming EIOs, practitioners use the
consultation procedure. Whether it is a formal consultation or direct informal con-
sultation via e-mail or telephone, depends on the issue in the matter. If the issuing
authorities cannot be reached through these channels, they use the help of EIN or
Eurojust. So far, none of the practitioners had ever refused to execute an EIO due
to problems with the form, as the problems were mostly related to the content of
the EIO. If there are any problems with the form, they try to avoid refusing the ex-
ecution of a EIO by the use of consultation procedure.

When asked if they themselves have encountered any problems with the EIO
form, they all answered in the negative. However, they believe there is some room
for improvement. One of the main criticism of the EIO form was that it is complex
and difficult to read. Some found the order of categories to be impractical, since it
starts with the category of requested investigative measure, while the substance of
the case and the legal qualification come later. They believe the order of categories
should follow the one in domestic investigation orders, where the substance of the
case comes first (suspect, criminal offence, investigative measure). They also
noted that because of the structure of the categories a lot of the information is dupli-
cated in more than one category. Furthermore, some would like to see additional cat-
egories, such as the suspect in the case (now there is only the subject of the investi-
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gative measure) or the authority to which the EIO is being sent (i.e. the executing
authority). Since EIOs are being sent to translators, who could have problems trans-
lating online forms, some practitioners use the Word version of the EIO form and
have also encountered some technical problems, e. g. when some sections need to
be marked, they have to copy-paste the crosses in order to achieve that. Although
filling out the EIO form is a lengthy and tiresome process, practitioners nevertheless
rarely experienced refusals of their EIOs due to any reason and never due to the prob-
lems with the form.

One judge pointed out that the EIO could also use some improvement on protec-
tion of human rights and the principle of mutual trust. It could follow the example of
the EAW, where it is evident that the decision on detention was made by a competent
judicial authority, whereas with incoming EIO one cannot know, whether the issuing
authority would be able to order such investigative measure, as requested in the EIO,
in a domestic case. What is more, the issuing authorities usually provide in the EIO
only the provisions of the national Criminal Code, which are necessary for the double
criminality check, but not the provisions of the national Criminal Procedure Act,
which would allow the executing authority to see e. g. that the EIO was issued by
a prosecutor, who could not order such an investigative measure in a domestic
case, but would need the order of a court. It would therefore be beneficial to
human rights protection if it was indicated on the EIO form, whether or not the
EIO went through the assessment of a competent authority in the issuing State.

Furthermore, according to practitioners, they do not use any specific secure chan-
nels of communication. They transmit EIOs by post or via e-mail (some use both at
the same time) and they confirm the receipt of EIOs via e-mail. Almost all of practi-
tioners use the electronic versions of the EIO form, while some use the Word versions
because of translations. All of them also use Atlas on the EJN website before issuing
an EIO. If they cannot find the relevant information, they ask for help the contact
points with EIN or Eurojust. The latter has also offered to be the intermediary in
EIO matters, so the issuing authorities can send EIOs to Eurojust (via e-mail) and
they transmit them to the executing authorities. During the Covid-19 epidemic it
was agreed that EIOs should be sent to contact points via e-mail to be transmitted
to the executing authorities.

Since national implementation legislation (CCMMSEUA) introduced time limits
on the recognition and execution procedure, set forth in the EIO-Directive, practition-
ers were also questioned on the appropriateness of the time limits. There was no uni-
form position between the prosecutors regarding the EIO time-frame. Some consid-
ered it appropriate and never experienced any problems with execution of EIOs in
time, while others considered it too short, as none of their EIOs were ever executed
on time. Those who thought the time-frame was too short, said that EIOs usually get
executed in 3 to 6 months. In their experience the results vary between different MSs
and executing authorities. The judges on the other hand considered the time-frame to
be appropriate, however they also noted that it is seldom respected.
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Most of practitioners had already had experience with urgency requests, yet they
were very rare and sometimes unjustified. They also noted that MSs differ signifi-
cantly in justification of urgency — some simply write that it is necessary for criminal
or pre-criminal procedure, while others explain the need for urgency and the dead-
line. Practitioners also said that they rarely use urgency requests, but when they do,
urgency is respected.

When questioned about their experience with video conferences as a tool for
cross-border gathering of evidence, the prosecutors answered that they had no expe-
rience with video conferences in the pre-trial phase, because of the nature of the in-
vestigative measures at their disposal and the fact that Slovenia is one of the rare
countries that has the investigative judge, but they had experience with it in the in-
vestigation phase and the trial phase, where they can propose gathering of evidence
with the use of the EIO. They do not have the necessary equipment at public pros-
ecutor’s offices. Most of the judges, on the other hand, had already had experience
with video conferences in EIO cases in the trial phase of the proceedings. All of the
judges answered that they have the proper equipment at their disposal at the courts.
They noticed that in some MSs the courts do not have the proper equipment, espe-
cially courts in the periphery, and this is true even for some of the Western countries.
Judges further noted that in the last few years video conferences have become one of
the most important means of gathering evidence, not only in EIO cases. They were
particularly useful in times of Covid-19 pandemic, when witnesses and suspects
could not commute from one Member State to another.

Moreover, practitioners did not encounter any specific problems regarding digital
evidence (electronic data, traffic data — data retention). When questioned if they
would use the EIO to order the disclosure of traffic telecommunication data of a sus-
pect in the executing State, even if a national system does not provide for data reten-
tion, most of them said that they would not use the EIO, if it could not be issued in a
similar domestic case. Prosecutors explained that they do not have the competence to
request traffic data, as this is reserved for courts only. Consequently, prosecutors have
to propose the gathering of electronic evidence to the court in accordance with the
provisions of the CPA (Sec. 149.b). The judge then issues an order for disclosure
of traffic data and an EIO on its basis. Such an order therefore cannot be issued con-
trary to the provisions of the CPA, so neither can the EIO.

In case a court order is necessary for certain investigative measures in Slovenia
(e. g. house search), but the issuing authority sends the EIO to the prosecutor’s office,
prosecutors stated that they do not request a court order before executing the EIO, but
rather transmit the EIO to the court, so the judge is the executing authority. Similarly,
if a court order is needed for certain investigative measures in Slovenia, the prose-
cutors do not issue the EIOs themselves, but rather propose the order of the investi-
gative measure and the issue of EIO to the court. The judge then issues an order for the
investigative measure and the EIO at its own discretion, so the EIO is sent by the com-
petent authority.
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When questioned about whether or not they provide justification why a measure
should not be revealed to the suspect for confidentiality reasons, the prosecutors an-
swered that they do not provide a special justification. Judges, on the other hand,
noted that this is relevant when requesting bank information and traffic data, because
in some countries banks and telecommunications operators notify the person whose
information is being requested. In these cases, they follow the rules of the CPA and
ask for confidentiality, they indicate it in section I of the EIO and cite relevant pro-
visions of the CPA (Sec. 156 and 149.b). The difference in the approach between
prosecutors and judges might be due to the fact that only judges can order coercive
investigative measures, where confidentiality is crucial. There was nonetheless a uni-
form position between all practitioners that they do not request justification when
acting as executing authorities.

As regards the use of evidence transferred under the EIO for other purposes, prac-
titioners were in agreement that it is safer to obtain consent of the executing State**
before using such evidence in other proceedings, even though the Slovenian legal
system does not limit the use of evidence by the speciality rule. While this rule is
also not mentioned in EIO-Directive, one prosecutor observed that by closely reading
the EIO-Directive it is evident that the speciality rule should be respected. Before
requesting the gathering of evidence with the EIO, the issuing authority has to per-
form a proportionality test to make sure that the requested measure is necessary and
proportionate. Such a test cannot be performed afterwards in a different proceeding,
so the speciality rule should also apply to evidence gathered with the use of the EIO.

Furthermore, in order to ensure admissibility of gathered evidence in criminal pro-
ceedings, most of the practitioners have requested from executing authorities to fol-
low specific formalities when carrying out investigative measures. The requested for-
malities were mostly the instruction of the suspect or witness on their rights, espe-
cially the right to refuse to testify and the privilege against self-incrimination, the
hearing of a witness by a judge, that the person should be served with documents
in person. Such formalities were usually respected. Another important formality
that they requested was the presence of two witnesses during a house search, how-
ever, this formality is often not followed by the executing authorities (especially in
Italy).

When requesting formalities to be fulfilled for tactical reasons, the synchronicity
of house searches is almost a rule in joint actions in the experience of one judge. The
issuing authority indicates in the EIO the preferred date of synchronised house
searches and specifies the formalities or other circumstances of house searches.
And the same is expected from other issuing authorities. After receiving such an
EIO, the specifics are discussed with participating executing authorities, they are
warned about certain things etc. As for other practitioners, none of them have
ever requested formalities to be fulfilled for tactical reasons, except for one prosecu-

 This is also the recommendation of Eurojust.
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tor who was involved in unsuccessful synchronised house searches in Slovenia and
Ttaly.”

Only one judge had also experience, both as the issuing and executing authority,
with EIOs for investigative measures (e. g. wiretapping) conducted in the executing
State, where no assistance of the executing State was necessary. It concerned requests
for consent that related to wiretapping of conversations in vehicles that crossed Slov-
enian territory. Most of the time the wiretapping was already performed and the
Member State used Annex C (Notification about interception of telecommunication
without technical assistance), while consent was given afterwards. When wiretap-
ping is ongoing and relates to a future act, a decision which allows it may be issued.
Other practitioners had not had any experience with issuing an EIO for such inves-
tigative measures in the executing State, but if the circumstances of the cases called
for such a measure, they were in agreement to notify the executing State with Annex
C (in Slovenian version Annex 3.b).

When questioned if they had had any experience with the fundamental rights non-
recognition ground, whether as issuing or executing authority, practitioners answered
in the negative. They were, however, in agreement to invoke the ne bis in idem non-
recognition ground as executing authorities in the trial phase of the proceedings,
since this is one of the mandatory non-recognition grounds in Slovenian implemen-
tation legislation (Sec. 62 CCMMSEUA). If the procedure was, however, stopped at
the investigation phase of the criminal proceeding, they would generally not invoke it
as a non-recognition ground. Some said that it depended on the reason why the pro-
ceeding was stopped in Slovenia, whether it was the lack of procedural requirements
or a decision on the merits. If it was not a decision on the substance of the case, they
would not refuse the recognition of the EIO, because in that case the proceeding could
be initiated again, and the suspect could be charged anew.

Similarly, practitioners have never used proportionality as a non-recognition
ground, but would consider doing so, if the circumstances of the case called for it.
They all stated that they advocate the principle of trust, which is why they do not
question the grounds for issuing the EIO and would consider doing so only, if it
was really obvious that the use of EIO is disproportionate (e.g. in cases of very
minor offences). The issuing authority has an obligation to respect the principle of
proportionality when issuing an EIO, so they trust their judgement. They also
noted that it is hard for the executing authority to assess proportionality, because
the EIO is a form, in which judicial authority of the issuing State claims that someone
committed an offence. It is impossible to know whether or not the issuing authority
has sufficient evidence for such a claim. The executing authority does not receive
enough information regarding the case from the issuing authority. EIOs and MLA

» In Slovenia they quickly sent the proposal to the court to issue an order of house search,
which was limited in time. However, in Italy the order was not issued on time, so the house
search in Slovenia was delayed twice, until they could not wait any longer and they conducted
the house search in Slovenia alone.
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requests therefore cannot be held to the same standards as ordering investigative
measures in domestic criminal procedures. One prosecutor, on the other hand, had
experience with proportionality of a requested investigative measure: the issuing au-
thority requested a house search by using the EIO, but the same result could be
achieved with seizure of an object, so in accordance with proportionality principle
the prosecutor used this investigative measure instead of a house search.

Furthermore, if a measure, which does not exist in the Slovenian legal system, was
requested by issuing authorities, practitioners would notify the issuing authority that
the requested investigative measure cannot be executed in Slovenia. They would sug-
gest to the issuing authority an alternative measure that is similar to the one requested
or can achieve the same results and is allowed under Slovenian legislation. If such a
measure did not exist, the execution of the EIO would be refused. In this regard, some
practitioners noted problems when wiretapping is requested by the issuing authori-
ties. In accordance with Sec. 150 CPA, the order of wiretapping in Slovenia is issued
for a limited period of 1 month, which can be extended on the basis of a substantiated
proposal, if there are sound reasons to believe that concrete evidence will be discov-
ered later. A lot of Member States, e. g. Germany and Netherlands, order wiretapping
for substantially longer time periods of 3 or 4 months. When issuing authorities in
such countries issue an EIO for wiretapping, such measure is therefore allowed
under the rules of the CPA, but the time limits requested are longer than allowed
under Slovenian law. It also has to be taken into account that approximately 10
days get lost because of translation. This issue could be solved if investigative mea-
sures limited in time were regulated at EU level.

Most of the practitioners have also reported issues regarding double criminality,
especially in cases where a certain offence is considered a criminal offence in Slov-
enia, but a misdemeanour in the executing Member State, or vice versa. In cases like
those the executing authorities on both ends refused EIOs. The examples of criminal
offences in Slovenia that were not a criminal offence in the executing Member State
are: non-payment of child support, which does not constitute a criminal offence in
Austria; small theft, which is considered a misdemeanour in Hungary; and infringe-
ment of workers’ rights, which is not a criminal offence in Austria and Germany. On
the other hand, most traffic offences are considered a criminal offence in Germany
and a misdemeanour in Slovenia, and doping was (until very recently) also not a
criminal offence in Slovenia.

It was pointed out that there is a systemic problem regarding double criminality in
EIO cases, because the EIO was introduced to simplify the gathering of evidence in
other Member States, yet the list of criminal offences is based on the list of criminal
offences in the EAW. Composing such a list in the EAW was definitely a considerable
step forward. However, there is no need for the same logic to apply to the EIO as it
does not interfere with fundamental rights the same way as the EAW does (detention
of the suspect and restriction of his liberty). Furthermore, evidence gathered by the
executing State can be exculpatory evidence.
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Lastly, none of the practitioners have ever encountered a case in which the sus-
pected/accused person made use of legal remedies regarding the EIO. Although Slov-
enian legislation does not provide for legal remedy against the EIO itself, the parties
can request exclusion of inadmissible evidence gathered with the use of the EIO in
accordance with the rules of the CPA, however the practitioners have yet to witness
such an attempt.

2. Data from an Attorney

The attorney that was interviewed had never requested issuing of an EIO in line
with the applicable defence rights of national law, nor did he challenge (on behalf of
the accused) an EIO in the issuing or executing State. It should be noted, however,
that in Slovenia there is no possibility to challenge an EIO in the issuing procedure or
in the recognition and execution procedure, because no such legal remedies exist. It is
only possibly to challenge the admissibility of gathered evidence (and thereby indi-
rectly an EIO) in the criminal procedure (exclusionary rule).

According to the interviewee, attorneys are generally not aware of the possibility
of using the EIO and consequently do not use it often (if at all). In his opinion, the lack
of use of EIOs by attorneys could be attributed to several factors. First, there is no
specific regulation or procedure which would allow for the defence to use the
EIO. Hence, not many attorneys are aware of this option. Further, a lack of specific
provisions brings with it a certain degree of uncertainty regarding the procedure and
the use of the EIO for an attorney and his client.

Another reason for the lack of usage is the fact that the defence needs to ask a judge
(or an investigative judge) to initiate the procedure. Such an approach is connected
with two significant problems. Firstly, it is not entirely clear how to react if the (in-
vestigative) judge declines an attorney’s request. As a general rule, such decline
could constitute a breach of the right to defence and a due process violation.
There is, however, no existing legal practice regarding this question, which makes
it hard to predict the outcome of potential legal proceedings. Secondly, asking for
retrieval of evidence through a court might not be a sound strategy from the perspec-
tive of trial tactics. As an attorney, one cannot be entirely sure what evidence might be
uncovered through the EIO. Such evidence could potentially hurt attorney’s client
standing, as it would be reviewed by the court before it would be passed to the attor-
ney. Hence, it is more sound to just refrain from gathering such evidence through the
EIO in the first place. Even the Attorney Ethics Code may be read in a way as to pre-
vent the use of the EIO in the first place if there is even a shred of doubt that doing so
could potentially hurt the attorney’s client.

Last but not least, it is not entirely clear how the EIO could be used in the early
stages of the criminal proceedings, since the dominus litis of the ‘pre-criminal pro-
cedure’ is the State prosecutor. It is not clear if this would mean that the defence
should ask the State prosecutor to issue an EIO. It is even more obvious that from
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the perspective of the trial tactics, doing so would be very unwise for the defence. It
would, however, make sense for an attorney to more actively use the EIO if he rep-
resents the victim, yet the interviewee had never had a case where he would ask for the
issuing of an EIO on behalf of the victim — nor did he hear of such a case. He specu-
lated about the reasons: in general, there are not many cases with a transnational el-
ement in criminal law and many attorneys might not be aware about the possibility of
using the EIO as an attorney.

The interviewee has also pointed out that there are cases where the EIO should be
used instead of informal police cooperation, else the defendant’s right to defence might
be breached. If the State prosecution uses informal channels of communication and
similar police tactics, which do not enable the traceability of communication to gather
evidence, he argued that such evidence should be inadmissible in the criminal proce-
dure (at least where there are instruments like the EIO which could be used instead). He
also noticed that courts sometimes use the EIO not to gather evidence, but instead to
gather information on rules of criminal procedure in other Member States. In his ex-
perience, the court once used the EIO to ask the “executing” authorities if the way their
police officers gathered evidence (which was later passed to Slovene police using in-
formal police channels) was obtained legally in their respective Member States.

IV. Conclusion

All legal practitioners, who have the capacity to act as executing or issuing author-
ities, indicated that the EIO is a useful instrument, which they encounter on a daily
basis. Interviews with practitioners left no doubt that the EIO is regularly used in crim-
inal legal proceedings with a cross-border element. The research has, however, revealed
some issues that will need to be addressed in the future. Most of the practitioners agreed
that the EIO form is usable in the current form, but could use some improvement, es-
pecially regarding the order of categories and overall complexity of the form. Time-
frames for the execution of the EIO were further criticised as too short and some prac-
titioners pointed out that in certain Member States deadlines are systematically not re-
spected. It is also worrying that practitioners usually do not use safe communication
channels when dealing with the EIO, which presents a problem, since information
they share is of sensitive nature. Most practitioners had also reported issues regarding
double criminality, especially in cases where a certain offence is considered a criminal
offence in Slovenia, but a misdemeanour in the executing Member State, or vice versa.
Additionally, interview with an attorney revealed that the lack of regulation on how the
EIO should be used by the defence presents an issue and contributes to the lack of prac-
tical application of the EIO-Directive in that regard.
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European Investigation Order —
A Comparative Analysis of Practical and Legal Dilemmas

By Miha Sepec, Tamara Dugar and Jan Stajnko

I. Introduction

Directive 2014/41/EU on the European Investigation Order in criminal matters
(hereinafter EIO-Directive) established a single comprehensive framework based
on the principle of mutual recognition that allows MS to obtain evidence from
other MS. It replaced existing frameworks for the gathering of evidence, namely
the 2000 EU Mutual Legal Assistance Convention, Framework Decision 2008/
978/JHA on the European evidence warrant and Framework Decision 2003/577/
JHA on the freezing of evidence.

The EIO-Directive was adopted in April 2014, giving MS (except Ireland and
Denmark) three years for its transposition. After the implementation, the EIO-Direc-
tive soon became the leading legal instrument for gathering of evidence in the EU,
therefore revolutionizing the EU cooperation in criminal matters. By providing dead-
lines for execution as well as the introduction of a practical form in Annex A which
was soon adopted in practice, EIO did not remain a theoretical concept, but a com-
monly used and useful tool for legal practitioners dealing with offences with a cross
border element in the EU.

The EIO-Directive further introduced rules relating to types of procedures in
which EIO can be used, conditions for its usage, rules of recognition and execution,
as well as legal safeguards for refusal of execution, thereby safeguarding basic rights
of the defendants and preventing serious infringement in criminal procedure of MS
(e.g. demanding an execution of an investigation measure that is not legally imple-
mented in the executing state).

However, it would be quite utopian to expect that such a commonly used legal
instrument would be completely absent of any theoretical and practical shortcom-
ings. With the purpose to identify those difficulties and to find solutions to remedy
them, we started an international project named EIO-LAPD, which was funded by
the European Commission. It included thorough analysis of legal framework and
practical dilemmas and solutions in six EU MS: Germany, Austria, Portugal, Italy,
Croatia and Slovenia.
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The purpose of this comparative chapter is to present the most relevant shortcom-
ings of the EIO-Directive which were identified upon a comparative analysis of legal
framework implementing the Directive as well as its practical application. The fol-
lowing topics are therefore addressed: overall shortcomings of the EIO form, lan-
guage problems in urgent cases, transmission of EIOs and electronic evidence via
(in-)secure communication channels, video conference tools, responding to requests
for inexistent measures, the ne bis in idem non-recognition ground, coercive mea-
sures, speciality rule, and requests for issuing of EIOs by the defence.

I1. Shortcomings of the EIO Form

The overall objective of introducing a standard EIO form, available in all official
languages of MS, was to simplify formalities, improve quality and reduce translation
costs. Despite the fact that results of the Comparative report showed that practitioners
do consider the EIO form usable in its current formulation, there is little doubt that the
form itself could be improved in many ways. While some practitioners reported that
one just needs to get used to filling out the EIO form as it is, the overall majority of the
practitioners called for the improvement of the form. They pointed out that the form is
too long and confusing in its current state, as they argued that the layout of the form is
not entirely logical (for example duplication of information in different parts of the
form; lack of certain checkboxes to be ticked when filling out the form; lack of cer-
tain categories, such as suspect of the case; no place to indicate which annexes are
sent with the EIO; confusing order of categories in the form etc.). What is more, the
executing authorities reported that they encounter on a regular basis EIO forms which
are not properly filled out (for example absence of essential information, such as facts
of the case; lack of contact information of issuing authority; misplacement of infor-
mation in wrong categories etc.)."

The results of the Comparative report regarding the EIO form correspond with the
findings of other initiatives aimed at identifying the issues that hinder the smooth
functioning of the EIO mechanism. The Commission’s report to European Parlia-
ment and Council regarding the implementation of the EIO-Directive (hereinafter:
Commission’s report)” identified overall the same major difficulties regarding the
EIO form, most frequently the length and complexity of the form.? Joint note of Euro-

! Sepec, M./Dugar, T./Stajnko, J., European Investigation Order — legal analysis and
practical dilemmas of international cooperation — EIO-LAPD: Comparative report on legal
implementation and practical application of the EIO in Austria, Croatia, Germany, Italy,
Slovenia and Portugal (Maribor: Apr. 2021), pp. 16—18, <https://lapd.pf.um.si/materials/>,
accessed 9 May 2022.

2 European Commission, Report from the Commission to the European Parliament and the
Council on the implementation of Directive 2014/41/EU of the European Parliament and of
the Council of 3 April 2014 regarding the European Investigation Order in criminal matters,
COM/2021/409 final (20. July 2021).

? European Commission (n. 2), p. 12.
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justand EJN on the practical application of the EIO (hereinafter Joint note of Eurojust
and EJN) also identified some of the same challenges when filling in the EIO form,
such as lack of fundamental information (about the measures, facts or persons affect-
ed), the lack of a tick box to indicate some investigative measures (such as searches,
production orders and EIOs in relation to forensic evidence) and lack of a tick box/
section to indicate different annexes to the EIO form.*

In this regard it is important to point out, however, that according to executing
authorities the incorrectly filled in EIO form is almost never a reason for refusal
of execution. In the spirit of international cooperation, the executing authorities re-
ported using the consultation procedure in order to avoid refusing the execution of
EIO because of faulty form. They also reported that in order to resolve any issues
stemming from incorrectly filled in EIO form, they mostly used informal direct com-
munication with the issuing authorities (for example e-mail and telephone). What is
more, some of the executing authorities reported seeking help from EJN contact
points and national Eurojust members.’ Both EIN and Eurojust® proved to be very
helpful in facilitating international cooperation with regards to EIO requests.’

To address the issues stemming from EIO form itself and the poorly filled in
forms, we suggest specific training of issuing authorities®, with regard to proper fill-
ing out of the EIO form, as well as drafting and dissemination of respective guide-
lines® for practitioners. A creation of specific working group tasked with improving

* Eurojust and European Judicial Network (EJN), Joint Note of Eurojust and the European
Judicial Network on the practical application of the European Investigation Order (June 2019),
p- 7., <https://www.eurojust.europa.eu/sites/default/files/Publications/Reports/2019-06-Joint_
Note_EJ-EJN_practical_application_EIO.pdf>, accessed 7 January 2022.

* Buropean Commission (n. 2), pp. 16—18.

¢ According to Eurojust’s casework report, the help of Eurojust was mostly sought with
regards to clarifying questions or requests for additional information in relation to the de-
scription of the criminal acts (such as legal qualification, differences in national law, factual
elements of the case), description of the investigative measure requested (such as obtaining of
documents, hearing of a suspect or witness, seizure, searches etc.), other requests for addi-
tional information (such as excessive requests (e. g. entire case file), domestic judicial decision
authorising a coercive investigative measure or available legal remedies) or issues in relation
to compliance with certain formalities and procedures (such as formalities related to the
hearing of a person, presence of police/judicial authorities, inadmissibility of evidence ob-
tained without complying with formalities). Eurojust, Report on Eurojust’s casework in the
field of the European Investigation Order (Nov. 2020), pp. 21-27, <https://www.eurojust.
europa.eu/sites/default/files/2020-11/2020-11_EIO-Casework-Report CORR_.pdf>, accessed
7 January 2022.

" For a complete analysis of the specific issues and help that was provided see Eurojust’s
casework report (n. 6).

8 And preferably also criminal defence attorneys. See below, section XI.

? Such as the recently drafted Guidelines on how to fill in the European investigation order
(EIO) form which are annexed to the General Secretariat of the Council Doc. No. 5291/20,

COPEN 9, JAI 25, EUROJUST 5, EJN 5 (23 Jan 2020), <https://data.consilium.europa.eu/doc/
document/ST-5291-2020-INIT/en/pdf>, accessed 7 January 2022.
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(simplifying) the existing EIO form itself would also be beneficial, since cross-bor-
der gathering of evidence in the EU could be significantly facilitated if the EIO form
was more user friendly.

III. Accepted Languages in Urgent Cases

With respect to the language(s) in which the incoming EIOs are accepted, the par-
ticipating MSs did not show much flexibility. Most of them did not indicate any other
language that would be accepted apart from the official language of the MS. Al-
though the number of participating MSs was not high, the language regimes'® dif-
fered significantly. Half of the participating MSs do not accept EIOs in any other lan-
guage apart from the official language of the executing State and that applies also to
requests in urgent matters. In one of these MSs, however, urgent requests in English
are in practice often accepted. One MS accepts requests in English only in urgent
matters, while the other based its language regime on reciprocity. Only one MS in-
dicated that English language is also accepted in addition to official language of the
State, without there being a need to indicate urgency of the request."

These results are a bit at odds with results of Commission’s report, which showed
that more than half of MSs accept EIOs in languages other than their own (typically
English),"> while a few of them would accept EIOs in other languages only in cases of
urgency of the request or on a basis of reciprocal commitment from the other MS in
question. A small number of MSs, which established preferential language regimes
for certain neighbouring MSs, was also identified."

Participating MSs seem to be (mostly) on the other end of the spectrum regarding
the language regime. However, by rigidly sticking to their own official languages the
MSs actively contribute to translation-related issues,'* delays in issuing and execu-
tion of EIOs and hampering of effective cooperation in criminal matters. We there-
fore urge MSs to show flexibility at least in urgent cases and accept EIOs in at least

1 To identify the applicable language regimes in each MS, issuing authorities are advised
to refer to updated version of EJN Document Competent authorities, languages accepted,
urgent matters and scope of the EIO-Directive (10 May 2021), <https://www.ejn-crimjust.
europa.eu/ejn/EIN_RegistryDoc/EN/3115/0/0>, accessed 7 January 2022.

' Sepec et al. (n. 1), p. 20.

"2 That the majority of MSs accept EIOs in additional language (often, but not always,
English) was also one of the findings of Joint note of Eurojust and EJN. Eurojust and EJN
(n. 4), p. 9.

" European Commission (n. 2), p. 6.

' To avoid issues with translation of the EIO form itself, we suggest that the practitioners
use a compendium tool on the EJN website, <https://www.ejn-crimjust.europa.eu/ejn/Com
pendiumChooseCountry/EN>, accessed 16 January 2022.


https://www.ejn-crimjust.europa.eu/ejn/EJN_RegistryDoc/EN/3115/0/0
https://www.ejn-crimjust.europa.eu/ejn/EJN_RegistryDoc/EN/3115/0/0
https://www.ejn-crimjust.europa.eu/ejn/CompendiumChooseCountry/EN
https://www.ejn-crimjust.europa.eu/ejn/CompendiumChooseCountry/EN
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one major European language (preferably English'®, as this is the language that is
most widely accepted by MSs in urgent matters)'®, especially if the issuing authority
indicates that a translated EIO will follow in due time. If executing authority does not
respond to urgency requests in other languages,'” we advise the issuing authorities to
turn to EIN or Eurojust for help in order to expedite the execution of EIOs.'®

IV. Transmission of EIOs and Electronic Evidence
via (In-)Secure Communication Channels

Use of (in-)secure communication channels for transmission of EIOs and attached
documents emerged as a pressing concern. While the EIO form itself is mostly trans-
mitted by issuing authorities by postal mail (an arguably safe, but time-consuming
method), the subsequent communication between the issuing and executing author-
ities is usually conducted via (not encrypted and sometimes not certified) email ser-
vices or other insecure communication channels. In some cases, practitioners report-
ed that this is because of maximum email size limitations introduced by email service
providers, which makes it challenging to transmit requested documents when they
contain a lot of data and are therefore voluminous."

Practices of using insecure communication channels are concerning since EIOs
and requested documents typically contain sensitive data related to the suspect or
the accused. What is more, if insecure communication channels (for example Google
services such as Gmail) are used, sensitive data is transferred via servers which are
not located within the EU. Such transfer of data does not only present a concern for
protection of personal data, but national security concerns as well. Last but not least,
transmission of EIOs and other documents via non-certified email systems presents
its own set of problems related to traceability, provenance and authenticity.

Depending on the nature, complexity and urgency of the case, there already exist
different safe communication channels which can be used to expedite the transmis-
sion of EIOs and ensure their authenticity, for example EJN Secure Connection ser-

' This would also be in line with the best practice identified in Eurojust and EIN (n. 4),
p.- 13.

' Eurojust (n. 6), p. 13.

"7 Provided that urgency is appropriate.

" In very urgent cases the members of the National Desk at Eurojust are also able to
provide themselves, within a few hours, translations from English into the required languages,
so that EIOs can be executed immediately. Eurojust (n. 6), p. 19.

19 Sepec et al. (n. 1), p- 19. Regarding issues and possible solutions related to transmission
of large files, see European Commission, Cross-border Digital Criminal Justice, Final Report
(June 2020), p. 214-223, <https://op.europa.eu/en/publication-detail/-/publication/e38795b5-
f633-11ea-991b-01aa75ed71al/language-en>, accessed 7 January 2022.


&lt;https://op.europa.eu/en/publication-detail/-/publication/e38795b5-f633-11ea-991b-01aa75ed71a1/language-en&gt;
&lt;https://op.europa.eu/en/publication-detail/-/publication/e38795b5-f633-11ea-991b-01aa75ed71a1/language-en&gt;
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vice,” eEDES (which uses the IT infrastructure provided by e-CODEX?' to connect
member states)** and secure communication through Eurojust.”* Unfortunately, none
of these options are particularly convenient for practitioners since they are either not
intended for direct communication between national authorities®* (for example, EJN
Secure Connection is intended for communication between EJN contact points) or
not (yet) implemented and supported in all MSs (for example, not all MSs are con-
nected to eEDES).”

We therefore strongly encourage all involved parties to facilitate the formation
and implementation of a transnational online platform (communication hub)
which would allow for encrypted and simplified communication as well as transfer
of evidence and other documents (including large files)* directly between issuing
and executing authorities. The European Commission in its Communication ‘Digi-
talisation of justice in the European Union: A toolbox of opportunities’®’ already in-
dicated that it sees eEDES as a comprehensive IT tool for secure exchange of Euro-
pean investigation orders, mutual legal assistance requests and associated evidence in
digital format. It is also planning to further develop this platform.? It is now up to the
MSs to connect to eEDES in order to facilitate the practical application of the EIO-

2 For more on EJN Secure Connection see EJN Secure Communications Network — Quick
Guide, 17 Oct. 2018, <https://www.ejn-crimjust.europa.eu/ejn/EJN_RegistryDoc/EN/2364/0/
0>.

2 E-CODEX offers a European digital infrastructure for secure cross-border communica-
tion in the field of justice. For more information, see: <https://www.e-codex.eu/>, accessed 7
January 2022. On this website, information regarding follow-up projects EVIDENCE2e-
CODEX, EXEC and EXEC Il is also available. E-CODEX and related projects are co-funded
under the Justice Programme 2014 -2020 and the CEF Programme.

2 See Carrera, S./Mitsilegas, V./Stefan, M., Criminal Justice, Fundamental Rights and the
Rule of law in the Digital Age: Report of CEPS and QMUL Task Force (Brussels: Centre for
European Policy Studies (CEPS), May 2021) pp. 26—28, available at <https://www.ceps.eu/
wp-content/uploads/2021/05/Criminal-Justice-Fundamental-Rights-and-the-Rule-of-law-in-the-
Digital-Age.pdf>, accessed 7 January 2022.

» Eurojust (0. 6), pp. 29-30.
2 See Eurojust and EJN (n. 4), p. 11.

 See Presidency of the Council of the European Union, The e-Evidence Digital Exchange
System (eEDES): State of Play, Doc. No. 6429/1/20, REV 1, JAI 193, COPEN 63, EURO-
JUST 37, EJN 32, DROIPEN 11, CYBER 29, JAIEX 13, ENFOPOL 60, DATAPROTECT 24,
TELECOM 26, MI 52, RELEX 167 (4 Mar. 2020), p. 3.

% On the importance of such initiatives for transmission of data gathered through inter-
ception of communication, see Bachmaier, L., ‘Mutual recognition and cross-border inter-
ception of communications: the way ahead for the European Investigation Order’, in: C.
Briere/A. Weyembergh (eds.), The Needed Balances in EU Criminal Law: Past, Present and
Future (Oxford: Hart publishing, 2017), 313, 325-329.

# European Commission, Communication from the Commission to the European Parlia-
ment, the Council, The European Economic and Social Committee and the Committee of the
Regions Digitalisation of justice in the European Union: A toolbox of opportunities, Doc.
No. COM/2020/710 final (2 Dec 2020).

* On further development of eEDES, see Carrera et al. (n.22), p. 30.


https://www.ejn-crimjust.europa.eu/ejn/EJN_RegistryDoc/EN/2364/0/0
https://www.ejn-crimjust.europa.eu/ejn/EJN_RegistryDoc/EN/2364/0/0
https://www.e-codex.eu/
https://www.ceps.eu/wp-content/uploads/2021/05/Criminal-Justice-Fundamental-Rights-and-the-Rule-of-law-in-the-Digital-Age.pdf
https://www.ceps.eu/wp-content/uploads/2021/05/Criminal-Justice-Fundamental-Rights-and-the-Rule-of-law-in-the-Digital-Age.pdf
https://www.ceps.eu/wp-content/uploads/2021/05/Criminal-Justice-Fundamental-Rights-and-the-Rule-of-law-in-the-Digital-Age.pdf
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Directive. Once the system is integrated, practitioners will need to be properly trained
if the full potential of eEDES is to be reached. Further support of training initiatives
such as project TREIO® is therefore of vital importance.

V. Video Conference Tools

The majority of the interviewed practitioners already had experience with video
conferences, which were used mainly at trial level for hearing of witnesses.’® The
courts in participating MSs were reported to have the proper equipment for conduct-
ing video conference proceedings. Nevertheless, among the problems encountered
were practical issues®' (such as poor connection), lack of proper equipment at the
courts on the periphery of some (even comparatively more developed) MSs and over-
all lack of video conference tools at public prosecutor’s offices.*” The latter was es-
pecially surprising, as important evidence-taking can also take place at public pros-
ecutor’s offices (to varying degrees, depending on national legislation).

The specific point of focus in this regard should be to ensure that there are avail-
able tools for conducting video conferences on all levels of judicial system. Video
conferences have proved to be particularly useful in times of COVID-19 pandemic,
when witnesses and suspects could not commute from one MSs to the other.*® How-
ever, it would be beneficial to see a more widespread use of video conferences and
digital technologies in proceedings, instead of a last resort solution as it had been so

» Project TREIO is funded by the European Union’s Justice Programme (2014 —2020). For
more information, see <https://treio.eu/>, accessed 7 January 2022.

0 But not so much the defendants. More on challenges for the rights of the defendant in
video conference proceedings in Grio, A., ‘The Defendant’s Rights in the Hearing by Vi-
deoconference’, in: S. Ruggeri (ed.), Transnational Evidence and Multicultural Inquiries in
Europe — Developments in EU Legislation and New Challenges for Human Rights-Oriented
Criminal Investigations in Cross-border Cases (Cham: Springer, 2014), 119.

3! Similarly, according to Eurojust’s casework the most frequent issues that Eurojust en-
countered when requested to facilitate the video conference were practical and/or technical
issues (such as urgency, missing information, time and place of the hearing, coordination and
cost issues), questions related to status of subject and videoconference during trial sessions
and/or appeal proceedings. Eurojust (n. 6), pp. 37—41. Read more on practical issues that can
occur when using video conference in cross-border proceedings, along with the best practices
and solutions to solve these problems in AVIDICUS 3 project deliverable: S. Braun/E. Davitti/
S. Dicerto, Research report: The use of Videoconferencing in Proceedings Conducted with the
Assistence of an Interpreter (June 2016), available at <http://www.videoconference-inter
preting.net/wp-content/uploads/2016/11/AVIDICUS3_Research_Report.pdf>, accessed 7 Ja-
nuary 2022. For more information on AVIDICUS projects, see: <http://wp.videoconference-
interpreting.net/>, accessed 7 January 2022. AVIDICUS projects are funded with support from
the European Commission.

32 Sepec et al. (n. 1), p. 37.
3 Ibid.


https://treio.eu/
http://www.videoconference-interpreting.net/wp-content/uploads/2016/11/AVIDICUS3_Research_Report.pdf
http://www.videoconference-interpreting.net/wp-content/uploads/2016/11/AVIDICUS3_Research_Report.pdf
http://wp.videoconference-interpreting.net/
http://wp.videoconference-interpreting.net/
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far. Although this would not be without its own challenges®, it is the right way for-
ward in an increasingly digitalised society and also in line with the EU’s vision for
Digital Europe.*

VI. Responding to Requests for Inexistent Measures

According to transposition legislation of participating MSs, the use of measures
that are inexistent in their legal systems would not be allowed (e. g. the issuing au-
thority requested the use of Trojan viruses, drone surveillance, ankle monitors or
other modern technology). The same would also apply to measures that do exists
in their legal systems, but could not be ordered in the given case according to domes-
tic rules (e. g. if the requested measure was restricted to a certain type of offence ac-
cording to national rules, which was not the subject of the issuing State’s procedure).
Accordingly, majority of the executing authorities would in such cases consult with
the issuing authority and try to find an alternative investigative measure that would
reach the same objective.

What is concerning is the fact that some of the executing authorities reported re-
fusing the execution of such EIOs right away, without prior consultation with issuing
authority, while a few executing authorities reported that they would carry out a dif-
ferent investigative measure without prior consultation.’® Such a practice is a cause
for concern, as it is contrary to obligations laid down in Art. 10 EIO-Directive (2014/
41/EU)" and even national transposition legislation.

While it is unclear why some of the executing authorities in certain MSs apply this
practice, the Commission’s Report also identified compliance issues in some MSs
with regard to this question, as Art. 10 EIO-Directive (2014/41/EU) was not uniform-
ly transposed in conform manner in all MSs. A few MSs transposed it as being dis-
cretionary instead of obligatory to have recourse to another investigative measure
(Art. 10(1)), or obligatory instead of discretionary to have recourse to a less intrusive
investigative measure (Art. 10(3)), while a few MSs transposed Art. 10(5) as a
ground for non-recognition or non-execution.*

3 See Fekete, G., ‘“Videoconference hearings after the times of pandemic’, EU and Com-
parative Law Issues and Challenges Series, 5 (2021), 468, 483 —-484.

3 Read more on Digital Europe programme in European Commission, Communication
from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions 2030, Digital Compass: the European
way for the Digital Decade, COM/2021/118 final (9 Mar. 2021), available at <https://eur-lex.
europa.eu/resource.html?uri=cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0001.02/DOC_
1&format=PDF>.

3 Sepec et al. (n. 1), p. 31.

37 Art. 10 provides for obligation of the executing authority to have a recourse to a different
investigative measure when the requested measure does not exist under national law.

% European Commission (n. 2), p. 7.


&lt;https://eur-lex.europa.eu/resource.html?uri&equals;cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0001.02/DOC_1&format&equals;PDF&gt;
&lt;https://eur-lex.europa.eu/resource.html?uri&equals;cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0001.02/DOC_1&format&equals;PDF&gt;
&lt;https://eur-lex.europa.eu/resource.html?uri&equals;cellar:12e835e2-81af-11eb-9ac9-01aa75ed71a1.0001.02/DOC_1&format&equals;PDF&gt;
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Although under the findings of the Comparative report all of the participating MSs
have transposed this provision correctly, it is possible that certain executing author-
ities simply interpret national legislation provisions as discretionary. However, in
such a case an action needs to be taken to further train and inform all executing au-
thorities of their obligations under Art. 10 and to apply uniform practice in this re-
gard.

VII. The ne bis in idem Non-Recognition Ground

Quite problematic in practice is the refusal of EIO execution on the ground of the
ne bis in idem principle (ground defined in Art. 11(d). Some of the common dilem-
mas posed by the practice are the existence of confusion as to when the ground for
refusal based on ne bis in idem can be invoked, and that the broad meaning of ne bis in
idem can create problems when there are parallel investigations in two different
states. The practitioners point out that there is no clarity as to whether the ne bis
in idem ground for refusal can be invoked if the procedure has been interrupted at
the investigation stage.

While the case law of the European Court of Human Rights (ECtHR) on the issue
of the ne bis in idem was somewhat inconsistent, the court set new standards in 2009
by ruling in the case of Zolotukhin v. Russia.”® Art. 4 of Protocol No. 7 of the ECHR
prohibits the prosecution or trial of an individual if the prosecution stems from the
same facts or facts that are substantially the same as in the first case. This safeguard is
activated whenever a state initiates a new proceeding after it has already acquired the
effect of res judicata in a previous acquittal or conviction. For example, a sentence of
three days’ detention, even if it is final in administrative or misdemeanor proceed-
ings, prevents criminal proceedings from being instituted if they stem from the
same or substantially similar facts. However, the ECtHR has taken the view that
Art. 4 of Protocol No. 7 applies only to courts of the same country. The article
does not prevent an individual from being tried even though he has already been ac-
quitted or convicted in another State by a final judgment. Therefore, the ECtHR prac-
tice does not solve the aforementioned dilemmas regarding EIOs. They are however
addressed by the ECJ.

Standards under EU commitments are higher when it comes to crimes with cross-
border effects. In 2003, the European Court of Justice (ECJ) issued an important joint
decision ruling that not only a final conviction or acquittal, but also an investigation
abandoned by an authority or body not otherwise part of the judiciary prevented a

¥ ECtHR, Judgement of the 10 Feb. 2009, No. 14939/03 (Zolotukhin v Russia), ECLI:CE:
ECHR:2009:0210JUD001493903; CJEU, Judgment of 1 Dec. 2008, No. C-388/08 (Leymann
and Pustovarov), ECLI:EU:C:2008:669.
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retrial within the European Community.*” However, only if the investigation is linked
to the fulfillment of a certain obligation set by the public prosecutor, and this obli-
gation is in fact a punishment for the unlawful conduct of the accused. The rule of the
first therefore applies — the decision of the state that first closed the case or issued a
decision, which is not necessarily a court decision, applies. This higher standard of
the ne bis in idem principle, set by the Schengen acquis, only applies to criminal of-
fenses that have cross-border effects, that is when the judicial authorities of several
countries are competent to prosecute these offences.

The doctrine presented was supplemented by the ECT in the Kossowski case.*' The
court wondered whether the investigation, which had been halted by the Polish pros-
ecutor’s office, prevented Germany from prosecuting the same offence because of the
ne bis in idem principle. The Court emphasizes that it is crucial whether the proceed-
ings in a MS have finally been disposed of. It ruled that a formal definition of the
finality of a decision of a judicial body terminating the proceedings was not suffi-
cient, but that a substantive assessment has to be made in accordance with Art. 54
of the Schengen Acquis. If the reasoning of the decision shows that no detailed in-
vestigation has been carried out (e. g. neither the accused nor the witnesses have been
questioned), then the investigation in that MS does not reach a level of finality which
would prohibit another MS from instituting criminal proceedings in respect of the
same criminal offence.

Therefore, in a case of doubt about the existence of a ne bis in idem ground for
refusal, it would be advisable for the practitioners to request further information
from the issuing authority on the type of circumstances in which the investigation
was interrupted or what was substantially done during the investigation. The final
answer if the ne bis in idem ground for refusal of EIO exists, must be derived
from the reading and understanding of the aforementioned cases of the ECJ.

VIII. Coercive Measures

Although the EIO-Directive makes a distinction between coercive and non-coer-
cive investigative measures,*” this concept is not clearly defined in the legislation of
most participating MSs.* Tt is interpreted, nevertheless, with respect to the intensity
of interference with fundamental rights — coercive measures are the ones that entail a

WOECT, Judgment of 11 Feb. 2003, Joined Cases No. C-187/01 and C-385/01 (Goziitok and
Briigge), ECLI:EU:C:2003:87.

*'ECJ, Judgement of 29 June 2016, No.SEU C-486/14 (Kossowski), ECLI:EU:C:
2016:483.

42 As indicated in Art. 10(2)(d) and Recital 16 EIO-Directive (2014/41/EU).

# Apart from one participating MS, where the implementation legislation defined non-
coercive act as ‘acts that do not affect personal freedom and the right to inviolability of the
domicile’. Sepec et al. (n. 1), p. 35.
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more severe interference with fundamental rights.** EJN and Eurojust came to similar
conclusions in their report, seeing as most MSs see the term non-coercive measures as
a common concept that is defined in everyday legal language, incorporating mea-
sures that do not affect fundamental rights, and often not requiring a court order.*
Nonetheless, it should not be underestimated that referring to the non-coercive nature
of a measure compared to lex loci might contribute to disparity in treatment, since a
concrete measure qualifying as coercive in one MS might not qualify as such in an-
other.*

Pursuant to Art. 10(2) EIO-Directive (2014/41/EU), some measures always need
to be available under the law of the executing State. This applies, inter alia, to any
non-coercive investigative measure as defined under the law of the executing State.
This is a potentially troublesome provision, as it could allow for measures that are
infringing the right to privacy but are not physically interfering with person’s rights,
to be classified as non-coercive measures. Hence, Recital 16 of the EIO-Directive
clarifies that non-coercive measures cannot be measures that infringe the right to pri-
vacy.

Consequently, in cases where an investigative measure infringes the right to pri-
vacy, all exceptions regarding the grounds for non-recognition or non-execution pro-
vided in Art. 10(2) are applicable (including the double criminality exception and
restricted use of investigative measures in the executing State due to a list or category
of offences or to offences punishable by a minimal criminal sanction). This is espe-
cially relevant in case of electronic evidence, for example requests for IP addresses or
traffic data.*’” Gathering of traffic data could be restricted to category of offences in
executing State but not in the issuing State and this gives the executing State the
ground to reject such EIOs, if it is clearly evident that there is no compliance with
its catalogue of offences. This is particularly important in light of the fact that
some MSs do not consider traffic data as contextual data, but rather as network in-
formation, and therefore consider it less invasive (also in the context of the right to
privacy).®®

* Ibid.

* Eurojust and EIN (n. 4), p. 12.

4 Siracusano, F., “The European Investigation Order for Evidence Gathering Abroad’, in:
T. Rafaraci/R. Belfiore (eds.), EU Criminal Justice: Fundamental Rights, Transnational Pro-
ceedings and the European Public Prosecutor’s Office (Cham: Springer 2018), 85, 94-95.

47 We found that a discord exists between MSs regarding requests for dynamic IP addresses
and request for historical telecommunication data in general, where some Member states
consider such investigative measures to be coercive while others deem them to have a non-
coercive nature. Sepec et al. (n. 1), p. 35-36.

8 Lecture by Erbeznik, A., ‘Dileme EPN z vidika evropskega prava’, in: Seminar Evropski
preiskovalni nalog: od toZilske prakse do smernic (Ljubljana, Hotel Slon, 23 Sep. 2021).
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IX. Speciality Rule

Speciality rule (the use of evidence transferred under an EIO for other procedures
not specified in the EIO) is not specifically provided in the EIO-Directive itself. As
such it was subject to some controversy under the EIO-Directive: according to one
view the speciality rule remains applicable as one of the traditional principles of in-
ternational legal cooperation in criminal matters, whereas according to the other view
the omission in the EIO-Directive was on purpose, since this principle has no place in
the system of enhanced cooperation established by principles of mutual recognition
and mutual trust within the EU.* While some argue that speciality rule is now clearly
established and generally applicable even in the absence of specific provisions,™ this
view is not uniformly shared across the EU. This was clearly reflected in the answers
of practitioners in participating MSs, as they had very conflicting opinions on the
applicability of speciality rule (even among the practitioners from the same
MS).”! What is more, conflicting views of MSs on this issue were also reported by
Eurojust and EJN in their reports.*

As a result of these different views, practitioners follow different approaches
when issuing or executing EIOs. While some practitioners indicated that they
would not use the transferred evidence for other purposes than originally stated in
the EIO without the permission of executing authority, others indicated that they
would use it without limitations.*® Until the passing of explicit regulation on applic-
ability of rule of speciality or definitive court decision on this issue™, the best practice
in this regard would be that the issuing authority issues a separate request and asks for

4> More on this in Barbosa e Silva, J., “The speciality rule in cross-border evidence ga-
thering and in the European Investigation Order — let’s clear the air’, ERA Forum 19 (2019),
485-504.

30 See for example Ramos, V. C./Pons, G., ‘Freezing and confiscation under the EU — UK
Trade and Cooperation Agreement’, New journal of European Criminal Law 12 (2021), 233,
242.

51 Sepec et al. (n. 1), pp. 8-9.

2 Some executing authorities have a practice of explicitly mentioning that the evidence
gathered under the EIO may only be used for the purpose of that specific investigation, while
other executing authorities do not mention anything, but assume that the evidence will not be
used for another purpose. Similarly, some issuing authorities consider that permission must
always be sought from the executing authority before evidence is used in a different case, yet
others consider that this step is not required, as the issuing authority makes a decision and
executing authorities will transfer the evidence accordingly, subject to the applicable legal
framework on data protection. Eurojust and EIN (n. 4), p. 16. With regards to this issue, the
help of Eurojust was mostly needed by the issuing authorities to obtaining permission from the
executing MS to use the evidence previously obtained for other purposes than initially re-
quested in the EIO, to ensure the admissibility of the evidence at trial stage. Eurojust (n. 6),
p- 31.

53 Sepec et al. (n. 1), pp. 8-9.

3 Such as in the case of European Arrest Warrant. See CJEU, Judgment of 1 Dec. 2008,
No. C-388/08 (Leymann and Pustovarov), ECLI:EU:C:2008:669.
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permission of the executing authority before using the evidence for purposes other
than the purposes stated in the original EIO.”

X. Request for Issuing of EIOs by the Defence

Lastly, we strongly urge all involved parties on EU as well as on national levels to
re-evaluate the impact of the EIO on the rights of the accused and its compatibility
with the principle of equality of arms in criminal proceedings.* Significant problems
were identified regarding the possibility of the defence to request issuing of an EIO.
Some MSs lack specific regulation on the procedure to request issuing of EIOs on the
behalf of the defence. Hence, a lack of awareness of this possibility amongst attor-
neys’’ was reported by some interviewees.™

What is more, in the light of the lack of specific national regulation, uncertainty
regarding procedure after competent authorities decline the defence’s request to issue
an EIO was also reported.” Moreover, in cases where the prosecution is the compe-
tent issuing authority, it is unrealistic to expect that attorneys will ask for the use of
the EIO. There is always a risk that the revealed evidence will be harmful to their
clients and fall into the hands of the prosecution (issuing authority). The existing
framework (or lack thereof) in some MS might therefore be at odds with the principle
of equality of arms in criminal proceedings.®

% This best practice was already identified in Eurojust and EJN (n. 4), p. 14 and EJN
Conclusions 2018 On the European Investigation Order (EIO), annexed to the Council of
European Union Doc. No. 14755/18, JAI 1204, COPEN 420, EUROJUST 163, EJN 56 (7 Dec.
2018), p. 5.

% Regarding problems of the EIO-Directive in light of rights of the defence to participate
during collection of the evidence, see, Jurka, R./Zajanckauskiené, J., ‘Movement of evidence
in the European Union: challenges for the European investigation order’, Baltic Journal of
Law & Politics 9 (2016), 56, 75-77.

37 Definition of ‘attorneys’ is not provided in the EIO-Directive (2014/41/EU). For the
purpose of our research, we defined them as ‘legal professionals who are legally qualified and
licensed, according to national law, to represent a suspect/defendant in any types of pro-
ceedings for which an EIO can be issued according to Art. 4 of the EIO-Directive (2014/41/
EU).’

% Sepec et al. (n. 1), p. 11.

% “The authorities of the issuing MS are under the obligation to provide to the person
concerned the possibility to request the issuing of a European Investigation Order, however,
whether the request is complied with or not is left to the issuing authority.” Dediu, D., ‘Pro-
tection of Fundamental Rights in the Light of the Directive Regarding the European In-
vestigation Order’, Conferinta Internationald de Drept, Studii Europene si Relatii Inter-
nationale 6 (2018), 298, 301.

% Sepec, M./Erbeznik, A./Stajnko, J./Dugar, T., European Investigation Order — legal
analysis and practical dilemmas of international cooperation — EIO-LAPD: National Report:
Slovenia (Maribor: Oct. 2020), pp. 37-38, <https://lapd.pf.um.si/materials/>, accessed 9 May
2022.
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These findings are in line with the Commission’s report from 2021 on the
implementation of the EIO-Directive, which indicates that attorneys have very lim-
ited to no experience on challenging the issuing of an EIO or its recognition and
execution. What is more, ‘a small number of replies showed that requests from
the defence to gather evidence from another MS (Article 1(3)) were rarely
granted.’®'

Hence, we strongly advocate for a formation of a working group tasked with pro-
viding a comparative report on the implementation of the EIO-Directive regarding
the rights of the accused. Instead of the hands-off approach®, clear guidelines should
be presented to national lawgivers, explaining in more detail how to ensure for ad-
equate implementation of the Directive, aimed at allowing the accused or suspect to
request issuing of an EIO and to participate during the collection of evidence “within
the framework of applicable defence rights” (Art. 1(3) EIO-Directive). Whatis more,
additional awareness raising and training activities aimed specifically at attorneys
(and not merely at issuing and executing authorities) are direly needed.

XI. Conclusion

The new EIO-Directive is the main instrument for gathering evidence in criminal
matters in the EU. By relying on the principal of mutual recognition, EU Member
states were provided with an effective instrument for gathering evidence from
other Member states in an efficient time limit.

Although EIO is regarded as reliable and effective instrument for cooperation in
criminal matters between MSs, it has its fair share of practical problems, as indicated
by this chapter. The EU Commission is aware of this fact and is continuing to assess
MS’ compliance with the Directive, while also promoting and supporting transfer of
best practices. The Commission has already organized three expert meetings on the
topic of application of effective practices. It is also working on promoting and ex-
pending eEDES, an IT tool MS may use to swiftly and securely exchange EIOs in
digital format in compliance with requirements set out in the Directive.*

In the near future, we can expect a facilitated development of eEDES as well as a
push for its implementation in all MS, as digital evidence is ever more present in
criminal law, and new problems of securing such data are constantly arising. As prac-
titioners have expressed a major concern regarding digital evidence, we can expect
that this will be the next stage of EU development on the topic of evidence exchange
in criminal matters. This push to regulate the exchange of digital evidence should,

¢! European Commission (n. 2), p. 14.

%> Regarding the hands-off approach when it comes to the possibility of the defence to
request international cooperation in general see Klip, A., European criminal law: an in-
tegrative approach (Cambridge: Intersentia, 3™ edition 2016), pp. 467—-468.

 European Commission (n. 2).
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however, not come at a cost of amending other pressing issues of the EIO-Directive,
such as rethinking the existing legal framework from the perspective of rights of the
accused and the ne bis in idem principle.
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Developments and Adaptations of the Principle
of Mutual Recognition — Reflections on the Origins
of the European Investigation Order with a View
to a Practice-Oriented Understanding
of the Mutual Recognition Principle

By Kai Ambos and Peter Rackow™

I. To Which Extent Does the European Investigation Order
Really Rest on the Principle of Mutual Recognition?

As is well known, the history proper of the European Investigation Order (EIO)
began with an initiative launched by Belgium and six supporting States (Spain, Es-
tonia, Bulgaria, Austria, Slovenia and Sweden), who submitted a proposal for a di-
rective to the Council on 21 May 2010.' The proposed initiative set out what certainly
appeared to be a consistent implementation of the principle of mutual recognition
(conceived of in substantive terms). However, it should be borne in mind that the
abovementioned States may have pressed ahead precisely in order to forestall a (pos-
sibly even further-reaching) proposal by the Commission.” In its 2009 Green Paper
‘on obtaining evidence in criminal matters from one Member State to another and

* All translations from German by the authors.

! Council Doc. 9288/10, Interinstitutional File 2010/0817 (COD) <https://data.consilium.
europa.eu/doc/document/ST-9288-2010-INIT/en/pdf>, accessed 24 December 2022.

% Herrnfeld, H.-H., ‘Art. 76 AEUV’, in: J. Schwarze et al. (eds.), EU-Kommentar (Baden-
Baden: Nomos, 4" ed. 2019), mn. 5. Also see Mitsilegas, ‘European Criminal Law and Re-
sistance to Communautarisation after Lisbon’, New Journal of European Criminal Law 1
(2010), 458, 468—67, who (without explicitly mentioning the Belgian initiative) points out
that Member State initiatives can be seen as preventive measures against more far-reaching
Commission proposals (‘... initiatives can be seen [at] times as a pre-emptive response to
more integrationist proposals due by the Commission’) and Leonhardt, A., Die Europiische
Ermittlungsanordnung in Strafsachen (Wiesbaden: Springer 2017), p. 207, according to whom
‘the Commission’s attempt to introduce the so-called “EBA II” was bulldozed by the Member
States’ initiative’ (orig. ‘... die Kommission ... bei ihrem Vorhaben die sogenannte “EBA II”
einzufiihren, von der Initiative der Mitgliedsstaaten tiberrollt wurde’). See furthermore also
Glefs, S., ‘Europdisches Beweisrecht®, in: U. Sieber/H. Satzger/B. v. Heintschel-Heinegg
(eds.), Europiisches Strafrecht (Baden-Baden: Nomos, 2™ ed. 2014), § 38 mn. 84a and Bu-
semann, B., ‘Strafprozess ohne Grenzen? Freie Verkehrsfihigkeit von Beweisen statt Ga-
rantien im Strafverfahren?’, Zeitschrift fiir Internationale Strafrechtswissenschaft 5 (2010),
552, 554.


&lt;https://data.consilium.europa.eu/doc/document/ST-9288-2010-INIT/en/pdf&gt;
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securing its admissibility’, the Commission had already formulated the objective of
‘replac[ing] the existing legal regime on obtaining evidence in criminal matters by a
single instrument based on the principle of mutual recognition and covering all types
of evidence’.® This set the development towards the EIO in motion.

In particular, the original proposal’s Art. 8 on ‘Recognition and execution’ shows
that the Belgian initiative aimed at the consistent implementation of a substantially
understood principle of mutual recognition (and not mutual recognition in word
only). Thus the executing authority was to ‘recognise’ the investigation orders trans-
mitted to it ‘without any further formality being required’ and (in line with procedure
in national cases) ‘forthwith take the necessary measures for its execution’, unless
grounds for non-recognition or non-execution are invoked. Taken literally, this
rule would mean in particular that the requirement for authorisation by a judge (to
use the German term, Richtervorbehalt) under the law of the executing State
would constitute a mere ‘further formality’ that would need to be waived according
to the logic of (a strict understanding of) mutual recognition. For if the public pro-
secutor’s office or even the police authorities in the issuing State have the power to
order measures that in the executing State are subject to judicial authorisation,”* it
would of course be logical in principle for the executing State to accept, by way
of mutual recognition, the order received from the public prosecutor’s office (or
the police) ‘without any further formality’, that is, without judicial review.’> More-
over, Article 10 of the proposal for a directive provided only very limited ‘Grounds
for non-recognition or non-execution’.

Comparing the Directive’s final version of spring 2014° with the original 2010
draft, it is clear that particularly the key points have been eroded considerably. As
far as the question of judicial authorisation in the executing State is concerned, Ar-
ticle 9(1) of the adopted Directive is essentially the same as Article 8(1) of the orig-
inal proposal. However, an addition made to the definitions of Art. 2 states that the

3 COM(2009) 624 final, 5.

* According to the Explanatory Memorandum of the proposal for a Directive, Member
States ‘may for example designate a police authority as an issuing authority for the purpose of
the EIO but only if that police authority has the power to order the investigative measure
concerned at national level’ (see Council Doc. 9288/10 ADD 1, p. 4, <https://data.consilium.
europa.eu/doc/document/ST-9288-2010-ADD-1/en/pdf>, accessed 24 December 2022). Also
¢f- Council Doc. 13049/1/10 <https://db.eurocrim.org/db/de/doc/1409.pdf>, accessed 24 De-
cember 2022, p. 4 ff. which reveals that the conditions for the designation of police authorities
existed in a number of Member States.

3 Schuster, F. P., ‘Die Europiische Ermittlungsanordnung — Moglichkeiten einer gesetzli-
chen Realisierung’, Strafverteidiger 35 (2015), 393, 396: ‘That would be pure, unadulterated
mutual recognition, a real paradigm shift’ (orig. ‘Das wire gegenseitige Anerkennung in
Reinkultur, ein echter Paradigmenwechsel’).

¢ ‘Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014
regarding the European Investigation Order in criminal matters’, 01 May 2014, OJ L 130/1,
available at https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L.0041&
from=EN, accessed 24 December 2022.


&lt;https://data.consilium.europa.eu/doc/document/ST-9288-2010-ADD-1/en/pdf&gt;
&lt;https://data.consilium.europa.eu/doc/document/ST-9288-2010-ADD-1/en/pdf&gt;
https://db.eurocrim.org/db/de/doc/1409.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0041&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0041&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0041&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0041&from=EN
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execution of a received investigation order in accordance with the procedures appli-
cable in national cases ‘may require a court authorisation in the executing State where
provided by its national law’. In the German interpretation in particular, this means
that the several judicial authorisation requirements (Richtervorbehalte) of the Ger-
man Code of Criminal Procedure (StPO) must be observed fully.” Furthermore,
over the course of the negotiations on the Belgian initiative, the number of grounds
for non-recognition or non-execution virtually went through the roof.® A clause has
even been included (Art. 10(1)(b) in conjunction with (5) EIO Directive) that could
be argued to constitute a comprehensive de facto ground for refusal, as it ultimately
includes the requirement of double criminality.’

Inlight of all this, it can hardly be doubted that the principle of recognition —if one
takes it at its word, so to speak, and does not understand it from the outset as hollow
verbal shell that can be specified more or less at will — has not been implemented in a
substantially consistent way in the context of the EIO Directive (in contrast to the
proposal of 2010)."° This assessment does not change significantly even if one

" BT-Drs. 18/9757, 20; cf. Brahms, K./Gut, T., *Zur Umsetzung der Richtlinie Europiische
Ermittlungsanordnung in das deutsche Recht — Ermittlungsmafnahmen auf Bestellschein?’,
Neue Zeitschrift fiir Strafrecht 38 (2017), 388, 390 on the fact that the explicit anchoring of the
requirement for judicial authorisation in a legal instrument of mutual recognition constitutes a
novelty.

8 Cf. Leonhardt (n. 2), p- 219 and 227.

° Thus, Bose, M., ‘Die Europiische Ermittlungsanordnung — Beweistransfer nach neuen
Regeln?’, Zeitschrift fiir Internationale Strafrechtswissenschaft 9 (2014), 152, 156 with refe-
rence to the German implementation norm of Section 91f (1) no. 2 IRG.

10 Cf. e. g. Brahms/Gut above (n. 7), 390; Bose, above (n. 9), 163; Leonhardt, above n. 2,
p- 123 (‘hybrid instrument between the old and the new system’ [orig. ‘Zwitterinstrument
zwischen altem und neuem System’]); Ambos, K., European Criminal Law (Cambridge:
Cambridge University Press, 2018), p. 456 (‘to a large extent following the principles of
traditional mutual assistance’); Daniele, M., ‘Evidence Gathering in the Realm of the Euro-
pean Investigation Order’, New Journal of European Criminal Law 6 (2015), 179, 183 (‘hard
core of the Directive is composed of provisions often comparable to those contained in pre-
vious European regulations’); Worner, L., ‘Die Europidische Ermittlungsanordnung (RL
EEA)’, in: K. Ambos/S. Konig/P. Rackow (eds.), Rechtshilferecht in Strafsachen (Baden-
Baden: Nomos, 2™ ed. 2020), p. 1089, mn. 400 (‘the EIO Directive is not connected with a
comprehensive reorganisation of mutual assistance’ [orig. ‘umfassende Neuordnung der
Rechtshilfe ist mit der RL EEA ... nicht verbunden’]); Glef (n. 2), § 38 mn. 84d (‘EIO does
not aim to create a completely automatic process despite its orientation towards mutual re-
cognition’ [‘EEA zielt trotz der Ausrichtung auf eine gegenseitige Anerkennung nicht auf
einen uneingeschriankten Automatismus’]). See also Zimmermann, F., ‘Die Europiische Er-
mittlungsanordnung: Schreckgespenst oder Zukunftsmodell fiir grenziiberschreitende Straf-
verfahren?’, Zeitschrift fiir die gesamte Strafrechtswissenschaft 127 (2015), 143, 147-48,
who (obviously touching upon the core of the principle of recognition) explains that ‘where [in
the executing State] different legal concepts may prevail, the principle of mutual recognition
cannot apply without restriction’ (orig. ‘wo [im Vollstreckungsstaat] abweichende rechtliche

Vorstellungen herrschen mogen, ... der Grundsatz der gegenseitigen Anerkennung nicht
uneingeschrinkt gelten [kann]’); °... the differences to traditional law on mutual assistance
law ultimately are not that great’ (orig. ‘... die, Unterschiede zum klassischen Rechtshilfe-

recht [sind] letztlich gar nicht so grof’). Finally the conclusion of Schuster above (n. 5), 398:
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takes into account that the 2001 ‘Programme of measures to implement the principle
of mutual recognition of decisions in criminal matters’, for example, had pointed out
cautiously that the principle of mutual recognition cannot be applied with the same
rigour to all conceivable fields."" After all, this caution was not sustained over the
further course of the Directive’s development, particularly in the concrete prepara-
tory stages. Thus, in particular the 2009 Green Paper postulated, as already men-
tioned above, that the problems associated with the instruments of traditional mutual
assistance, which were ‘regarded as slow and inefficient’, could best be solved by a
uniform switch to the recognition principle.'? It is quite obvious that the further steps
envisaged have been not merely formal or verbal, but substantial in nature. This did
not pass unnoticed, of course, and accordingly the Green Paper and its forceful de-
mands met with widespread and in part quite outspoken criticism.'?

If, on the other hand, the principle of mutual recognition’s capacity to resolve sub-
stantial problems is viewed with greater scepticism — in contrast to the view adopted
in the Green Paper — a further question arises. What is the substantial value of moving
from mutual assistance concerning evidence to the principle of mutual recognition (a
process involving considerable effort) if mutual recognition then is interpreted in
such an open way that ultimately it scarcely is reflected in substantial terms in the
respective legal instrument? That this is the case is (rather remarkably) stated
most explicitly in the explanatory memorandum of the German Implementation
Act of 2017: while mutual assistance concerning evidence now is based on the prin-
ciple of recognition, ‘the actual details of the EIO Directive mean that the cross-bor-
der collection of evidence between the Member States of the European Union will
continue to follow the rules of classical mutual assistance to a large extent’.'* If
one considers the ‘actual details’, one might even doubt whether the EIO Directive
is a legal instrument based on the principle of mutual recognition (at least in a way

‘Thinking of some of the first drafts (more or less blind mutual recognition), it really could
have been much worse from the defence’s point of view’ (orig. ‘Wenn man dann an erste
Entwiirfe denkt (mehr oder minder blinde gegenseitige Anerkennung) hitte es aus Sicht der
Verteidigung wirklich weit schlimmer kommen konnen’).

'''See 2001/C 12/01 (15 January 2001), OJ C 12/10, p. 11 (‘Thus mutual recognition
comes in various shapes and must be sought at all stages of criminal proceedings, before,
during or after conviction, but it is applied differently depending on the nature of the decision
or the penalty imposed’) and passim, available at <https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32001Y0115(02)&from=SL>, accessed 24 December 2022.

12 COM(2009) 624 final, 4.

BCf. e.g. the various contributions in the Zeitschrift fiir Internationale Straf-
rechtsdogmatik (now: Zeitschrift fiir Internationale Strafrechtswissenschaft) special edition
‘From Academia and Practice: Transnational Evidence-Gathering — Comments on the Green
Paper of the EU Commission’, Zeitschrift fiir Internationale Strafrechtsdogmatik 5 (2010),
550 ff.

" BT-Drs. 18/9757, 17 (orig. ‘fiihrt allerdings ... die tatsichliche Ausgestaltung der EIO-
Directive dazu, dass die grenziiberschreitende Beweiserhebung zwischen den Mitgliedstaaten

der Europiischen Union auch kiinftig in weiten Teilen den bisherigen Regeln der klassischen
Rechtshilfe folgt’).


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001Y0115(02)&from=SL
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001Y0115(02)&from=SL
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that helps to shape the Directive) at all."” Indeed, it is difficult to identify any ele-
ments of the Directive finally adopted (or of the legislation implementing it) that def-
initely could not have been achieved by developing further the EU Mutual Assistance
Convention (EUMAC) of 2000.'® In parti