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I. Introduction

On 28 January 2021 the German Federal Court of Justice (FCJ) passed a widely
discussed sentence against a former Afghan Soldier.1 The discussion did not revolve
around his crimes, but around the Court’s statements on the functional immunity of
foreign State officials from national criminal jurisdiction.2 In this context, two as-
pects seem to be of greater importance for the German practice with regard to
international law.

First, after analysing the current State practice and opinio iuris, the Court con-
cluded that under customary international law, foreign State officials in a sub-
ordinate position do not enjoy functional immunity in national criminal pro-
ceedings for war crimes.3 Since the implementation of the German Code of Crimes
Against International Law (CCAIL)4 in 2002, this was the first time aGerman court
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